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Andbbson,  Appellant,  Fitzoebald,  BespondentJ 

Jal74aiid14, 1853. 

I^e  Inswrcmce  —  Warranty  —  Fabe  Statement  —  Materiality. 

F.  proposed  bia  life  for  insarance,  and  signed  a  form  of  "  proposal/'  which  contained  his 
answers  to  twenty-seYen  questions,  the  Slst  and  22d  of  which  were  as  follow :  "21.  Did 
azij  of  the  partj^s  near  relations  die  of  consumption,  or  any  other  pulmonary  complaint  1 
Answer,  No.  22.  Has  the  portjr's  life  been  accented  or  refused  at  any  office,  ic,  ?  Answer, 
No.''  The  proposal  also  contained  the  following  agreement :  ^  I  hereby  agree  that  the 
paiticnlars  mentioned  in  the  above  proposal,  shall  form  the  basis  of  the  contract  between 
the  assured  and  the  company ;  and  if  mere  be  any  fraudulent  concealment  or  untrue  alle- 

gtion  contained  therein,  or  any  circumstance  material  to  this  insurance  shall  not  haye 
en  fully  communicated  to  the  said  company,  or  there  shall  be  any  fraud  or  misstatement, 
all  money  which  shall  have  been  paid  on  acdount  of  this  insurance,  shall  become  forfeited, 
and  the  policy  be  Yoid."  The  policy  contained  a  warranty  on  the  part  of  F.  as  to  most  of 
the  fiusts  replied  to  in  the  proposal,  but  not  as  to  questions  21  and  22.  It  then  provided 
that  the  policy  should  be  null  and  void,  and  all  moneys  paid  by  F.  forfeited,  uponF.  dying 
in  certain  enumerated  modes,  *'  or  if  any  thing  so  wairanted  as  aforesaid  sludl  not  be  true, 
or  if  any  circumstance  material  to  this  msurance  shall  not  have  been  truly  stated,  or  shall 
have  been  misrepresented  or  concealed,  or  shaQ  not  have  been  fhUr  and  fairly  disclosed  and 
communicated  to  the  said  company,  or  if  any  fraud  shall  have  Seen  practised  upon  the 
said  company,  or  any  false  statement  made  to  them  in  or  about  the  obtaining  or  effecting 


117  Jur.  995.  Error  from  the  Exchequer  Chamber  in  Ireland.  Before  the  Lord 
Chancellor,  (L(Ord  Craitwobth,)  Lord  Brouqham,  and  Lord  St.  Leonards,  assist- 
ed by  the  learned  judges,  Farsb,  Platt,  Alderson,  and  Martin,  Bs.  ;  Coleridge, 
WiGHTicAK,  WiLLiAMBy  Eble,  Cbssswell,  Talfourd,  and  Cbompton,  Js. 
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of  this  iDSoranoe."    Hp&ii*^  action  on  the  policy  against  tbe  company,  it  appeared  that 
the  answers  to  quesfiijad^l  and  22  were  not  tnie : — 

Mdd,  reyersing  Ihel  ^^isions  of  the  Conrts  of  Excheaner  and  Exchequer  Chamber  in  Ire- 
land, that  the  jvj^was  wrone  in  directing  the  jury,  uat  if  they  fonnd  the  statements  both 
false  and  v^teCiQ,  they  shomd  find  a  verdict  for  the  defendant;  and  that  die  qnestaons 
which  the  j%(lg>^5iigfat  to  have  left  to  the  jury  were,  first,  were  the  statements  fiedse ;  and, 
secondly^  wex^*&iey  made  in  oftaining  or  dfecting  the  poUcy. 

Obsenr|[t|on^n  the  form  of  this  policy,  and  its  ambigoity^  and  tbe  effect  of  making  some 
of  ^hif^fatements  in  the  proposal  matters  of  warranty.    Per  Lord  St.  Leonards. 

A«lMlV*5f  exceptions  should  state  what  directions  the  jndge  gave  on  the  particnlar  issue 
*^»«raWd,  as  it  is  misdirection,  not  non-direction,  which  is  the  proper  subject  of  a  bill  of  ex- 
%  •  captions.    Per  the  judges. 


This  was  a  writ  of  eiror  on  a  jadgment  of  fhe  Exchequer  Chamber 
in  Ireland,  which  affirmed  a  judgment  of  fhe  Court  of  Exchequer  in 
Ireland,  on  a  bill  of  exceptions  for  misdirection.  The  case  is  very 
fully  reported  in  1  Lr.  Law  Hep.  251.  It  was  an  action  of  assumpsit 
on  a  policy  by  the  personal  representative  of  the  assured,  against  one 
of  the  directors  of  the  United  Kingdom  Life  Assurance  Company. 
The  facts  were  shortly  these: — PaMck  Fitzgerald, being  desirous  of 
effecting  an  insurance  on  his  life  for  450Z.,  applied  to  the  agent  of  the 
above  company  at  Limerick,  from  whom  he  obtained  a  printed  ^<  pro- 
posal for  insurance."  This  proposal  was  dated  ^^  Kilrush,  17th  June, 
1846,"  and  contained  twenty-seven  question  relative  to  the  age,  state 
of  health,  past  and  present,  and  habits,  &c.,  of  the  party  whose  life 
was  proposed,  and  also  as  to  the  health  of  his  parents  and  near  rela- 
tions, &a  The  21st  and  22d  questions  and  answers  were  as  follow : 
'^  21.  Did  any  of  the  party's  near  relations  die  of  consumption  or  any 
other  pulmonary  complaint  ?  Answer.  No.  22.  Has  the  party's  life 
been  accepted  or  refused  at  any  office ;  and  if  accepted,  was  it  at  the 
usual  premium,  or  with  what  addition  ?  Answer.  No.  The  proposal 
also  contained  the  following  undertaking,  which  was  signed  by  Pat- 
rick Fitzgerald,  and  attested : — '*  I  hereby  agree  that  the  particulars 
mentioned  in  the  above  proposal,  and  which  may  be  stated  by  the 
referee  above  or  hereunder  mentioned,  as  the  case  may  be,  shall  form 
the  basis  of  the  contract  between  the  assured  and  the  company ;  and 
if  there  be  any  fraudulent  concealment  or  untrue  allegation  contained 
therein,  or  any  circumstance  material  to  this  insurance  shall  not  have 
been  fully  communicated  to  the  said  company,  or  there  shall  be  any 
fraud  or  misstatement,  all  money  which  shall  have  been  paid  on  ac- 
count of  this  insurance  shall  become  forfeited,  and  the  policy  be  void." 
The  answers  were  considered  satisfactory  by  the  office,  and  the  policy, 
bearing  date  the  8th  August,  1846,  was  accordingly  issued,  and  so 
far  as  it  is  necessary  to  state,  was  as  follows:  —  "  Whereas  Patrick 
Fitzgerald,  of  Kilrush,  in  the  county  of  Clare,  Ireland,  nursery-man, 
is  desirous  of  making  cm  assurance  with  the  United  Kingdom  Life 
Assurance  Company  in  the  sum  of  450/.  upon  his  own  life,  and  hath 
warranted,  and  doth  warrant,  that  his  name,  residence,  and  profession, 
business,  or  occupation  are  as  above  stated,  and  that  his  age  will  not 
exceed  fifty-two  years  on  his  next  birthday ;  that  he  is  not  employed 
in  military,  or  naval,  or  preventive  service;  that  he  has  had  the  small- 
pox, that  he  has  not  had  the  cow-pox,  .and  that  he  has  not  had  the 
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eout ;  that  he  has  not  t>een  nor  is  subject  to  or  afflicted  with  rupture, 
fits,  or  convulsions  since  childhood,  asthma,  insanity,  or  spitting  of 
blood ;  and  that  he  is  not  afflicted  with  an  habitusii  cough,  or  any 
disease  or  disorder  tending  to  the  shortening  of  life ;  and  that  he  has 
led  and  continues  to  lead  a  temperate  life ;  and  that  he  has  a  sound 
and  good  constitution,  and  is  now  in  a  good  state  of  health."  ^     The 
policy  then  recited  the  payment  of  the  &9t  year's  premium,  and  con- 
tained the  usual  undertalong  on  the  part  of  the  company  to  pay  the 
amount  insured.     It  then  contained  the  following  proviso : — "  Provi- 
ded always,  that  in  case  the  said  Patrick  Fitzgerala  shall  die  upon  the 
high  seas,  unless  in  passing  in  decked  vessels  in  time  of  peace  from  one 
part  of  Europe  to  another,  or  shall  go  beyond  the  limits  of  Europe;  or 
shall  enter  into  or  engage  in  any  active  military  or  naval  service, 
or  the  preventive  service,  without  previous  license  from  the  board  of 
directors  of  the  said  company  for  that  purpose;  or  shall  kill  or  deskoy 
himself,  or  cause  his  own  death,  whether  felo  de  se  or  otherwise,  or 
die  bv  duelling  or  by  the  hcmd  of  justice ;  or  if  any  thing  so  warranted 
as  aforesaid  shall  not  be  true ;  or  if  any  circumstance  material  to 
this  insurance  shall  not  have  been  truly  stated,  or  shall  have  been 
misrepresented  or  concealed,  or  shall  not  have  been  fully  and  fairly 
disclosed  and  communicated  to  the  said  company ;  or  if  any  fraud* 
shall  have  been  practised  upon  the  said  company,  or  any  false  state- 
ment made  to  them  in  or  about  tiie  obtaining  or  effecting  of  this 
insurance,  this  policy  shall  be  null  and  void,  and  all  moneys  paid  by 
or  on  behalf  of  the  said  Patrick  Fitzgerald  q^  account  of  this  insur- 
ance shall  become  forfeited."     Patrick  Fitzgerald  died  on  the  8th 
December,  1846,  and  the  company  refused  to  pay  the  sum  insured. 
Action  by  the  personal  representative  of  Patrick  Fitzgerald.     Aver- 
ment of  the  truth  of  all  matters  warranted,  and  that  no  matters  mate- 
rial to  the  insurance  had  been  mistated  or  misrepresented,  &c,  in 
or  about  the  obtaining  or  effecting  the  insurance.    Defence  —  first, 
general  issue ;  and  various  other  pleas.     Second  plea,  actionem  nony 
because  that  before  the  executing  the  said  policy,  to  wit,  on  the 
17th  June,  1846,  Patrick  Fitzgerald  made  a  statement  to  the  com- 
pany in  or  about  the  effecting  of  the  policy,  to  wit,  a  declaration 
in  writing  setting  forth  severs!  of  the  statements  therein  made  by 
him  in  reference  to  his  state  of  health,  medical  attendants,  health  of 
his  near  relations,  and  as  to  whether  he  had  been  accepted  or  refused 
at  other  offices,  and  setting  forth  the  undertaking  at  the  foot  thereof; 
and  it  averred  that  the  statement  and  declaration  was  false,  and  con- 
tained an  untrue  and  unfaithful  representation  of  the  facts,  in  this, 
amongst  others,  that  several  of  his  near  relatives  had  died  of  con- 
sumption, and  that  he  had  been  accepted  at  divers  insurance  offices. 
The  third  plea  set  forth  a  statement  made  by  Fitzgerald  to  the  medi- 
cal officer,  which  was  to  the  same  effect  as  the  statements  in  the  pro- 
posal, and  it  averred  that  this  statement  was  false. 


1  This  was  a  recapitulation  of  some,  bat  not  all,  of  the  answers  to  the  questions  con- 
tained in  ^e  above  **  proposals  for  insurance." 
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At  the  trial  of  the  case  at  the  spring  assizes  of  1848,  for  the  county 
of  Limerick,  before  Ball,  J.,  the  plaintiff  gave  the  usual  proofs,  and 
put  in  evidence  the  "  proposal  for  insurance,*'  dated  the  17th  June, 
1846.  Several  witnesses  were  examined  by  the  defendant,  whose 
evidence  proved  that  several  of  the  answers  to  the  questions  in  the 
"  proposal "  were  false ;  amongst  others,  his  answer  that  he  had  not 
been  insured  at  any  other  office,  and  also  his  answer  as  to  the  health 
of  his  near  relations,  it  having  been  proved  that  two  of  his  sisters  died 
of  consumption.  Counsel  for  the  defendant  called  upon  the  judge  to 
direct  the  jury,  that  if  they  believed  that  prior  to  the  maldng  of  the 
poUcy  any  false  statement  had  been  made  to  the  company  by  Patrick 
Fitzgerald  in  or  about  the  obtaining  or  effecting  of  the  insurance, 
although  material  to  the  insurance,  tbey  should  find  a  verdict  for  the 
defendant  on  the  first  plea ;  but  the  judge  refused  so  to  direct  the 
jury.  This  was  the  ground  for  the  first  exception.  Secondly,  the 
defendant's  counsel  called  upon  the  judge  to  direct  the  jury,  that  if 
they  believed  that  before  Patrick  Fitzgerald  signed  the  "proposal"  of 
the  17th  June,  1846,  he  had  been  refused  to  be  insured  at  tiie  offices 
of  other  insurance  companies,  and  that  his  answer  in  that  behalf  was 
a  false  statement  made  by  him  to  the  company  in  or  about  the  obtaining 
x>f  the  insurance,  they  should  find  a  verdict  for  the  defendant,  although 
the  jury  should  think  that  such  false  statement  was  not  material  to 
the  insurance.  But  the  judge  refused  so  to  do,  and  directed  the  jury 
to  consider  whether  they  believed  the  statement,  that  the  life  of  Pat- 
rick Fitzgerald  had  not^en,  previously  to  the  proposal,  refused  to  be 
insured  at  the  offices  of  other  companies,  to  be  false ;  and  if  false, 
whether  they  believed  such  false  statement  to  be  material  to  the  in- 
surance ;  and  if  they  believed  the  same  to  be  both  false  and  material, 
they  should  find  a  verdict  for  the  defendant  on  the  said  issue.  The 
jury  found  for  the  plaintiff.  The  exceptions  did  not  state  what  direc- 
tions the  judge  gave  the  jury  as  to  the  issue  joined  on  the  second  and 
third  pleas.  The  exceptions  were  argued  in  the  Court  of  Exchequer 
in  Michaelmas  Term,  1849,  and  that  court  overruled  the  exceptions ; 
Lefiroy  and  Richards,  BB.,  being  for  overruling,  and  Pigpt,  C.  B.,  for 
allowing.  A  writ  of  error  to  the  Exchequer  Chamber  was  brought  on 
that  judgment,  when  that  decision  was  affirmed,  Moore,  J.,  Lefix)y,  B., 
Ball,  J.,  Perrin,  J.,  Torrens,  J.,  Pennefather,  B.,  and  Blackburne,  C.  J., 
being  for  affirming ;  and  Jackson,  J.,  Pigot,  C.  B.,  and  Monahan,  C.  J., 
for  reversing.   On  that  decision  the  present  writ  of  error  was  brought 

J^.  Kellj/j  and  Bovill,  for  the  plaintiff  in  error. 

Napier  J  and  Fitzgeraldj  (of  the  Irish  bar,)  for  the  defendant  in  error. 

The  following  authorities  were  cited :  —  Duckett  v.  Williams^  2  Cr. 
&  M.  348 ;  Geach  v.  IngaM^  14  M.  &*  W.  95 ;  Pawson  v.  Watson^  (in 
note  to  Bean  v.  Stupa/rtj  1  Dougl.  12 ;  also  Cowp,  785) ;  Scanlan  v. 
Sceales,  6  Ir.  Law  Rep.  367 ;  and  Borradaile  v.  Hunter,  5  Scott's 
N.  R.  419. 
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.   At  the  conclusion  of  the  orgaments  the  following  questions  were 
put  for  the  opinion  of  the  judges :  — 

1,  Was  it  necessary  for  the  plaintiff  in  error  to  prove  on  the  trial 
that  the  answers  given  by  Fitzgerald  to  questions  21  and  22,  con- 
tained in  the  particulars  dated  Kilrush,  17th  June,  1846,  or  either  of 
them,  were  or  was  material  as  well  as  false  ? 

2.  If  it  was  necessary  for  the  plaintiff  in  error  to  prove  the  materi- 
ality as  w^ell  as  the  falsehood  of  the  answers,  or  either  of  them,  are 
the  exceptions,  so  far  as  they  relate  to  the  ruling  of  the  learned  judge 
on  the  issues  joined  on  the  second  and  third  pleas,  or  either  of  them, 
sustainable  ? 

Parke,  B.,  on  behalf  of  the  judges,  requested  time  to  consider. 

July  4.  Parke,  B,,  now  delivered  the  unanimous  opinion  of  the 
judges  as  follows: —  Your  lordships  have  proposed  two  questions  for 
the  consideration  of  those  of  her  Majesty's  judges  who  heard  the 
argument  of  the  case  at  your  lordships*  bar.  The  first  is,  "  Was  it 
necessary  for  the  plaintiff  in  error  to  prove  on  the  trial  that  the  an- 
swers given  by  Fitzgerald  to  questions  21  and  22,  contained  in  the 
particulars  dated  Kilrush,  17th  Jmie,  1846,  or  either  of  them,  were  or 
was  material  as  well  as  false  ?'*  I  have  to  state,  that  we  have  con- 
sidered with  due  attention  the  very  able  arguments  both  at  your  lord- 
ships' bar  and  in  the  judgments  of  the  Irish  judges,  which  are  fully 
reported  in  the  printed  cases  laid  before  us,  am  that  we  find  ourselves 
unable  to  agree  in  the  conclusion  at  which  the  majority  of  those 
judges  have  arrived.  The  answers  referred  to  by  your  lordships  were 
given  to  two  questions  put  to  the  assured,  Fitzgerald ;  the  first,  whe- 
ther any  of  the  party's  near  relatives  died  of  consumption  or  other 
pulmonary  complaint?  and,  secondly,  whether  the  party's  life  had 
been  accepted  or  refused  at  any  other  office ;  and  if  accepted,  whe- 
ther at  the  usual  premium,  or  with  what  addition  ?  To  both  the 
assured  answered  in  the  negative.  At  the  end  of  the  list  of  questions 
the  assured  subscribed  a  declaration  to  the  effect  that  the  particulars 
should  form  the  basis  of  the  contract  between  the  assured  and  the 
company,  and  that  if  there  were  any  firaudulent  concealment  or 
untrue  allegation  contained  therein,  or  any  circumstance  material  to 
the  insurance  should  not  have  been  fully  communicated  to  the  com- 
pany, or  if  there  should  be  any  firaud  or  misstatement,  all  the  money 
paid  on  account  of  the  insurance  should  be  forfeited,  and  the  policy 
should  be  void. 

The  fiirst  question,  then,  submitted  to  us  is,  whether  it  was  neces- 
sary for  the  plaintiff  in  error  to  prove  on  the  trial  that  the  above 
answers,  or  either  of  them,  were  or  was  material  as  well  as  false  ? 
We  are  all  of  opinion  that  it  was  not.  This  question  does  not  appear 
to  us  to  turn  upon  the  well-known  distinction  between  warranties  and 
representations  laid  down  by  Lord  Mansfield,  nor  upon  the  point  whe- 
ther the  declaration  above  mentioned  was  either  a  part  of  the  contract 
binding  between  the  parties  irrespective  of  the  policy,  or  meant  to  be 
referred  to  by  it   The  proviso  is  clearly  a  part  of  the  express  contract 

*  A. 
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between  the  partieB,  and,  on  the  non-compliance  with  the  condition 
stated  in  the  proviso,  the  policy  is  unquestionably  void. 

The  case,  therefore,  resolves  itself,  in  our  view  of  it,  as  it  does  in 
that  of  most  of  the  Irish  judges,  simply  into  a  question  of  the  con> 
struction  of  the  proviso  itself;  and  it  is  upon  questions  of  that  nature 
that  different  minds  are  apt  to  differ  in  their  conclusions,  however 
disposed  to  adopt  the  established  rules  for  the  construction  of  written 
instruments.  By  that  proviso  it  is  stipulated,  first,  that  if  the  assured 
should  die  on  the  high  seas,  (with  certain  exceptions,)  or  should  kill 
himself,  or  die  by  duelling,  &c.,  or  if  anything  warranted  as  before 
mentioned  (and  there  were  several  express  warranties  before  stated) 
should  not  be  true,  or  if  any  circumstance  material  to  that  insurance 
should  not  have  been  tnily  stated,  or  should  have  been  misrepresent- 
ed or  concealed,  or  should  not  have  been  fully  and  fairly  disclosed 
and  communicated  to  the  company,  the  policy  should  be  void.  Thus 
far  the  condition  applies  only  to  material  matters ;  but  it  proceeds  to 
declare,  obviously  with  a  view  of  extending  the  protection  of  the  of- 
fice still  further,  that  if  any  firaud  shall  have  been  practised  on  the 
company,  or  any  false  statements  made  to  them,  in  or  about  the  ob- 
taining or  efiecting  of  that  insurance,  the  policy  shall  be  null  and 
void.  The  latter  words  probably  override  the  former ;  and  the  fraud, 
as  well  as  the  false  statement,  in  order  te  avoid  the  policy,  must  be 
made  in  or  about  the  obtaining  or  effecting  of  that  insurance.  These 
words,  no  doubt,  must  be  understood  not  to  include  a  false  statement 
of  matters  to  the  disptragement  of  the  applicant  for  insurance,  and 
tending  to  render  his  life  less  insurable ;  such  a  construction  would 
be  clearly  absurd,  and  in  no  way  recondleable  with  the  manifest  ob- 
ject of  the  proviso.  The  words,  however,  will  clearly  include  all 
frauds  or  false  statements  made  in  order  to  obtain  the  policy,  whether 
in  matters  material  or  not:  a  consistent  construction  vnu  thus  be 
given  to  the  whole.  The  proviso,  in  the  first  place,  provides  for  the 
violation  of  the  special  matters  mentioned  in  the  commencement  of 
it  Next,  it  requires  every  material  fact  not  to  be  misrepresented  or 
concealed,  but  to  be  fully  and  fairly  declared*  But  it  goes  further. 
In  the  anxiety  of  the  company  to  protect  itself  by  every  precaution, 
it  prohibits  any  fraud  or  falsehood  whatever  to  be  used  in  obtaining 
the  insurance.  It  includes  aU  frauds  for  that  purpose,  ihough  not 
•  made  by  concealment  or  misrepresentation,  by  word  or  writing,  of 
material  facts,  such  as  fraud  in  false  personation,  or  in  the  disguise 
of  the  diseases  of  the  applicant ;  and,  lastiy,  it  prohibits  every  false 
statement  whatever,  whether  in  matters  actaally  material  or  imma- 
terial, and  leaves  no  room  for  dispute  whether  the  particular  matter 
to  which  it  related  was  material  or  not,  (which  in  the  case  of  a  dis- 
pute  a  jury  would  have  to  decide,)  leaving  the  company  to  determine 
entirely  for  itself  what  matters  it  deems  material,  and  what  not  This 
seems  to  us  to  be  the  obvious  ordinary  sense  of  the  words  used,  and 
there  is  no  reason  from  the  context  to  give  any  other  than  the  ordi- 
nary sense  to  them,  though  they  are  to  be  construed  as  the  words  of 
the  assurers,  and  most  strongly  against  them  if  there  be  any  am- 
biguity in  them.     There  is  no  ambiguity  in  them  in  this  respect     A 


HOUSE  OF  LORDS,  1853. 


Anderson  i;.  Htzgerald. 


doubt  possibly  may  exist  whether  the  word  "  false  **  is  to  be  under- 
stood in  the  sense  of  false  in  point  of  fact,  or  morally  false,  though  I 
believe  most  of  us  think  that  it  is  not  to  be  limited  to  moral  false- 
hood ;  but  there  seems  to  us  to  be  no  doubt,  that  if  the  statements 
are  false,  in  whatever  sense  we  understand  that  word,  if  they  are 
used  in  effecting  the  insurance,  this  proviso  operates.  There  then 
appear  to  us  to  be  only  two  questions  for  the  jury  on  this  part  of  the 
policy : — "Were  the  statements  febe  ?  Were  they  made  in  obtaining 
or  effecting  the  poUcy  ?  Whether  they  are  material  or  not  is  not  a 
necessary  part  of  the  inquiry.  It  has  seemed  to  two  eminent  mem- 
bers of  the  Irish  Bench,  Mr.  Justice  Moore  and  the  then  Lord  Chief 
Justice  Blackburne,  that  the  materiality  of  the  question  was  involved 
in  the  inquiry,  whether  it  was  used  by  the  assured  to  induce  the  com- 
pany to  effect  the  policy.  We  do  not  agree  in  that  reason.  It  is  true 
that  the  materiality  of  these  statements  may  be  sometimes  evidence 
of  the  purpose  with  which  they  were  made,  and  may  tend  to  show 
tiiat  ihey  were  made  with  the  object  of  obtaining  the  policy,  because 
if  immaterial  they  would  not  be  USely  to  effect  it ;  but  the  materiali- 
ty is  not  a  necessary  condition  to  bring  them  within  the  scope  of  the 
proviso,  if  it  be  shown  that  the  statements  were  made  in  obtaining 
the  policy  and  for  the  purpose  of  effecting  it ;  and  here  the  terms  of 
the  particulars  and  the  subjoined  declaration  preclude  aQ  doubt  upon 
that  question ;  for  the  truth  of  the  answers  is,  in  the  strongest  terms, 
made  essential  to  the  validity  of  the  policy.  We  therefore  answer 
your  lordships'  first  question  in  the  negative,  notwithstanding  the 
ability  shown  by  the  judges  who  have  expressed  their  opinion  that 
the  materiality  of  the  answers  was  a  necessary  part  of  the  proof. 

With  respect  to  the  second  question  proposed  by  your  lordships, 
we  answer,  that  the  exceptions,  on  the  issue  joined  on  the  second  and 
third  pleas,  are  not  sustained,  and  that  on  a  formal  ground.  The  bill 
of  exceptions  should  have  stated  what  directions  the  judge  gave,  as 
it  is  misdirection,  not  non-direction,  which  is  the  proper  subject  of  a 
bill  of  exceptions.  This  was  determined  in  the  case  of  S/P  Alpine  v. 
MangnaU^  in  error,  (3  C.  B.  616.)  H  it  had  been  stated  that  the 
learned  judee  told  the  jury  it  was  necessary  on  those  issues  to  prove 
the  materisdity  of  the  answer,  the  exception  would  have  been  well 
founded.  So  it  would  if  the  ground  of  his  refusal  to  put  the  question 
in  that  form  bad  been  that  an  the  allegations  in  the  plea  should  have 
been  proved,  and  that  there  was  no  evidence  to  that  effect ;  because 
the  plea  being,  in  our  opinion,  good,  as  the  materiality  was  not  es- 
sential, the  proof  of  a  part,  which,  if  pleaded  and  proved,  would  have 
barred  the  action,  was  sufficient  Ix  would  have  been  otherwise  if 
the  plea  had  been  bad,  when  every  part  must  have  been  proved  in 
order  to  sustain  it,  and  obtain  a  verdict  upon  it 

July  14.  —  The  House  now  delivered  judgment 

The  Lord  Chancellor,  after  stating  the  case,  proceeded  as  fol- 
lows:—  My  lords,  the  important  question  is,  whether  the  learned 
judge  was  right  in  having  directed  the  jury,  that  although  the  state- 
ments of  the  assured  as  to  none  of  his  relations  having  died  of  pul- 
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monary  complaints,  and  as  to  his  life  never  having  been  previously 
insured  or  rejected,  were  false  statements  made  to  the  company  "  in 
and  about  effecting  the  insurance,'^  they  must  find  their  verdict  for 
the  plaintiff,  unless  they  were  satisfied  that  those  were  material  state- 
ments. My  lords,  although  the  learned  Chief  Justice  (Blackburne) 
came  to  a  conclusion  different  firom  that  at  which  the  learned  judges 
advising  your  lordships  have  arrived,  in  which  I  concur,  and  in  which 
I  am  about  to  propose  to  your  lordships  to  concur,  yet  I  think  he  very 
distinctly  states  that  which  is  to  be  collected  firom  the  opinions  of 
the  other  learned  judges,  but  which  is  more  shortly  and  tersely  stated 
in  the  judgment  of  Blackburne,  C.  J.,  than  by  any  other  of  the  learned 
judges ;  and  it  is  to  that,  therefore,  that  I  vmL  call  your  lordships'  at- 
tention. The  Chief  Justice  says — "  The  plaintiff  in  error  contends 
that  it  is  sufficient  to  ascertain  simply,  in  the  terms  of  the  policy,  that 
the  false  statement  was  made  in  or  about  obtaining  the  policy,  and 
that,  when  this  is  done,  the  words  of  the  condition  are  so  comprehen- 
sive and  stringent  that  the  question  is  solved,  and  the  policy  avoided, 
whether  the  statement  was  material  or  immaterial ;  in  other  words, 
that  we  are  to  read  the  clause  as  if  it  had  contained  these  very  words. 
I  admit,  if  this  be  the  meaning  of  the  words  ^ — if  this  be  so  clearly 
expressed  as  not  to  admit  of  any  other  rational  construction,  we  must 
give  them  the  operation  contended  for.  But  is  this  so  ?  It  is  obvious, 
that,  to  maintain  a  defence  founded  upon  this  provision  of  the  policy, 
proof  must  be  made,  first,  of  the  false  statement  of  some  matter  or 
fact ;  and,  secondly,  that  it  occurred  on  the  occasion  of  effecting  the 
policy.  The  judge  and  jury  must  inquire  into  both,  and  decide  both." 
Up  to  this  point  I  entirely  concur  with  the  learned  Chief  Justice. 
He  puts  the  case  very  distinctly  and  clearly  —  "What  could  answer 
this  inquiry,  or  be  said,  in  any  propriety  of  language,  to  come  within 
such  terms,  but  a  misstatement,  used  by  the  assured  to  induce  the 
company  to  contract  ?  and  how  could  it  have  done  so  if  it  were  ut- 
terly immaterial  ?  "  Now,  there,  my  lords,  I  differ  firom  the  learned 
Chief  Justice.  The  company  stipulate  this  —  "You  shall  contract 
with  us  that  you  warrant  certain  things  to  be  correct  Further  than 
that,  if  you  make  to  us  any  untrue  statement  in  and  about  effecting 
the  policy,  that  shall  avoid  the  policy."  And  then  the  company  say : 
"  We  will  not  contract  with  you  till  you  answer  these  two  questions 
as  the  basis  of  the  contract — *  Have  any  of  your  relations  died  of 
pulmonary  complaints  ?  Have  you  been  refiised  to  be  insured  in  any 
other  office  ? '  If  you  do  not  answer  those  two  questions  accurately, 
the  policy  shall  be  void."  That  is  the  interpretation,  which  appears 
to  me  irresistible,  when  you  take  the  policy  and  the  particulars  which 
were  required  to  be  subscribed  together.  The  requirement  is  ex- 
tremely reasonable,  and. the  reason  of  making  such  a  stipulation  is 
obvious,  and  is  explained  by  this  very  case.  Whether  or  not  certain 
statements  are  or  are  not  material,  where  parties  are  entering  into  a 
contract  of  life  insurance,  is  a*  matter  upon  which  there  must  be  a 
divided  opinion.  Nothing,  therefore,  can  be  more  reasonable  than 
that  the  parties  who  are  entering  into  that  contract  should  say  for 
themselves  whether  they  think  any  thing  material  or  not ;  and  if  they 
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choose  to  do  00,  and  to  stipulate  that  unless  the  assured  answer  a 
certain  qaestion  accurately  the  policy  or  contract  which  they  are  en- 
tering into  shall  be  void,  it  is  pofectly  open  to  them  to  do  so.    Now, 
it  appears  to  me,  my  lords,  that  that  is  precisely,  what  the  company 
have  done  h^re.     They  have  said — ^^  The  basis  of  our  contract  sbaU 
be  your  answering  truly  these  two  questions."     There  were  a  great 
many  others ;  but,  putting  those  aside,  they  say — ^  The  basis  of  the 
contract  between  us  sbsdL  be,  that  you  shall  answer  truly  these  two 
questions ;  and. if  you  do  not  answer  them  truly,  the  poUcy  shall  be 
void."     But  then,  when  the  trial  comes  as  ix)  whether  the  plaintiff 
has  made  out  his  right  under  that  policy,  the  question  is,  whether  the 
direction  to  the  jury  ought  not  to  have  been — ^You  are  to  ascertain 
whether  what  was  then  stated  was  untrae  was  false."  If  it  was  false, 
theie  is  no  question  as  to  whether  it  was  material  or  not,  the  parties 
having  stipulated,  that  if  it  be  false  the  policy  shall  be  void.     There- 
fore the  question  for  the  jury  to  decide  was  simply  whether  it  was 
false  or  not.   In  that  narrow  compass  the  whole  case  lies.   The  learn- 
ed  judges  proceeded  upon  this  well-known  law —  that  there  is  a  great 
distinction  between  that  which  amounts  to  what  is  called  a  warranty, 
and  that  which  is  merely  a  representation  inducing  a  party  to  enter 
into  a  contract     Thus,  if  a  person  effecting  a  policy  of  msurance, 
says,  <<  I  warrant  such  and  such  a  thing,  which  is  here  stated,  and 
that  is  a  part  of  the  contract,"  then  whether  tiiey  are  material  or  not 
is  quite  unimportant.  The  party  must  adhere  to  his  warranty,  whether 
material  or  immaterial ;  but  if  the  party  makes  no  warranty  at  all, 
but  simply  makes  a  certain  statement,  if  that  statement  be  made 
bond  fide^  unless  it  is  material,  it  does  not  signify  whether  it  is  false 
or  not  false.     Indeed,  whether  made  VonA  fide  or  not,  if  it  is  not 
material,  the  untruth  is  quite  unimportant.     If  the  man,  on  entering 
into  the  policy,  had  said  that  he  arrived  at  Dublin  three  days  pre- 
viously, whereas  he  had  only  arrived  that  morning,  it  would  be  quite 
immaterial.    If  there  be  no  firaud  in  a  representation  of  that  sort,  it 
is  perfectly  dear  that  it  forms  no  part  of  the  contract     Even  if  it  be 
material  in  such  a  case,  if  there  be  no  fraud  in  it,  and  it  forms  no 

?art  of  the  contract,  it  cannot  vitiate  the  ri^ht  of  the  party  to  recover. 
*here  are  several  cases  which  are  collected  together  in  1  Douglas,  in 
which  this  principle  is  well  illustrated.  But,  my  lords,  it  appears  to 
me  that  that  principle  has  no  application  to  a  case  where  it  is  part 
of  the  contract,  as  it  is  here,  that  if  a  particular  statement  be  untrue, 
then  the  contract  shall  be  at  an  end.  That  distinction  appears  to  me 
to  have  been  overlooked  by  the  learned  judges,  and  that  oversight 
has  been  tiie  ground  of  that  which  I  must  consider  to  be  the  errone- 
ous conclusion  at  which  they  arrived.  My  lords,  it  is  within  this 
narrow  compass  that  the  case  lies.  We  have  had  the  assistance  of 
eleven  of  the  learned  judges  of  this  country.  They  fJl  took  the  same 
view  of  this  case,  and  were  of  opinion  that  the  learned  judges  in 
Ireland  committed  an  error  in  supposing  that  this  doctrine  of  repre- 
sentation, as  distinguished  from  a  warranty,  was  applicable  to  the 
present  case,  in  which  the  representation  is  itself  embodied  in  the 
contraot     They  thought  that  the  conclusion  at  which  the  learned 
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judges  in  Ireland  arrived,  was  eironeons.  My  lords,  in  that  view  of 
the  case  I  entirely  concur.  Therefore  I  shall  think  it  my  duty  to 
move  your  lordships  that  judgment  be  given  for  the  plaintiff  in  error. 

Lord  Brougham.  My  lords,  I  entirely  agree  with  my  noble  and 
learned  Mend,  that  this  case  really  lies  in  a  very  narrow  compass. 
It  depends  entirely  upon  the  construction  which  we  are  to  pat  upon 
these  words  in  the  policy,  '<  or  any  false  statement  made  to  tiiem  (the 
insurers)  in  or  about  the  obtaining  or  effecting  of  this  insurance." 
Now,  first,  there  is  the  warranty ;  then  there  is,  previously  to  the 
clause  in  question,  '<  or  if  any  circumstance  material  to  this  insurance 
shall  not  have  been  truly  stated,  or  shall  have  been  misrepresented 
or  concealed,  or  shall  not  have  been  fully  and  fairly  disclosed  or  com- 
municated to  the  said  company,  or  if  any  fraud  shall  have  been  prac- 
tised upon  the  said  company ; "  and  then  comes  this  larger,  and  as  it 
were  more  sweeping  clause,  '<  or  any  false  statement  made  to  them; " 
as  if  it  were,  or  any  false  statement  whatever  '^  made  to  them  in  or 
about  the  obtaining  or  effecting  of  this  insurance."  Now,  at  first  I 
had  some  doubt,  as  the  learned  judges  appear  to  have  had,  with  re> 
spect  to  the  word  "  false,"  whether  it  implies  merely  untrue,  or  moral- 
ly false  —  untrue,  whether  within  the  knowledge  of  the  party  making 
it  or  not ;  or  morally  false,  that  is,  untrue  within  his  knowledge  of 
its  being  untrue.  At  first  I  certainly  had  an  impression  on  my  mind 
that  it  was  to  be  taken  as  implying  morally  falsey  rather  than  as  un- 
true merely ;  and  that  impression  was  grounded  upon  what  immedi- 
ately precedes,  for  "  true  "  is  used  in  a  former  part  of  the  document, 
and  then  "fraud"  is  used  in  the  immediately  preceding  clause. 
Therefore  I  had  the  impression  at  first  that  "fake"  there  meant 
morally  false,  as  contradistinguished  from  merely  untrue.  I  have 
since  come  to  the  opinion  which  my  noble  friend  and  the  learned 
judges  advising  the  House  have  come  to,  that  it  does  not  mean  mo- 
rally false,  but  simply  untrue.  But  be  that  as  it  may,  it  is  quite  im- 
material ;  for  whether  we  take  the  word  as  untrue  absolutely,  or  un- 
true within  the  knowledge  of  the  party  making  the  statement,  in 
either  case  it  appears  to  me,  as  it  has  done  to  the  learned  judges,  per- 
fectly clear,  that  the  two  questions  to  put  to  the  jury  were,  first,  was 
there  an  untrue  statement  made,  whether  with  or  without  the  know- 
ledge of  the  party  making  it  that  it  was  untrue  or  not?  secondly, 
was  it  made  in  or  about  the  obtaining  or  effecting  this  insurance  ? 
According  to  my  opinion,  agreeing  entirely  with  that  of  my  noble 
and  learned  friend  and  the  learned  judges,  those  were  the  fit  and  pro- 
per questions,  and  the  only  questions,  to  be  put  by  the  learned  judge 
to  the  jury.  And  1  think  further,  that  it  would  have  been  a  matter 
of  exception,  and  would  have  made  the  direction  of  the  learned  judge 
to  the  jury  liable  to  exception,  if  he  had  directed  them,  as  is  contended 
by  the  defendant  in  error,  to  consider  the  materiality  of  the  statements 
in  question.  I  therefore  am  of  opinion  with  my  noble  and  learned 
friend,  that  in  this  case  we  ought  to  give  judgment  for  the  plaintiff 
in  error. 
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Liord  St.  Libonarbs.    My  Lords,  I  believe  that  a  more  important 
case  than  the  present  has  not  come  before  yonr  lordships  during  this 
session ;  because,  although  the  point  turns  simply  upon  the  proper 
constroction  of  the  instrument,  yet  it  leads  to  such  important  conse- 
quences with  regard  to  insurances  for  life,  which  are  so  common  in 
this  country,  and  upon  which  people  entirely  depend  as  their  security 
for  a  provision  for  their  families,  that  it  becomes  exceedin^y  import- 
ant to  consider  maturely  what  is  the  true  construction  of  an  instru- 
ment of  this  sort.     It  is  of  course  prepared  by  the  company ;  and  if, 
therefore,  there  be  any  ambiguity  in  it,  it  must  be  taken  according  to 
law  more  strongly  against  the  person  who  prepared  it.     At  the  same 
time  your  lordships  must  take  care  to  guard  companies  of  this  nature 
against  any  firauo,  and  to  give  validity  to  any  part  of  the  contract 
'which  has  that  object.     That  has  been  the  practioe  for  many  years 
past     The  courts  of  law,  observing  how  very  often  companies  of  this 
nature  have  been  subjected  to  frauds,  have  advised  those  companies  to 
protect  themselves  by  a  sufficient  provision  against  the  commission 
of  fraud ;  and  that  has  led  to  such  stringent  provisions  as  those  which 
^we  find  in  this  case — provisions  which  I  am  bound  to  say,  unless  they 
are  fully  explained  to  the  parties,  v\dll  lead  a  vast  number  of  persons  to 
suppose  that  they  have  made  a  provision  for  their  families  by  an  insur- 
ance of  their  lives,  upon  the  payment  out  of  their  income  of  perhaps 
a  very  considerable  portion  of  it,  when,  in  point  of  fact,  from  the  ver^ 
commencement,  that  policy  was  not  worth  the  paper  upon  which  it 
was  written ;  and,  as  in  the  present  case,  the  companies  take  care  to  go 
beyond  the  law ;  that  is,  the  law  has  itself  thrown  a  shield  of  pro- 
tection axonnd  them,  and  if  a  statement,  which  is  not  a  warranty,  but 
a  representation,  be  made  contrary  to  fact,  a  material  statement,  that 
wiU  by  law,  without  any  provision  to  that  effect  in  the  contract,  avoid 
the  policy.     But  then,  if  that  statement  was  not  untrue  to  the  know- 
ledge of  the  party  who  made  the  representation  (the  assured)  he  is  en- 
tided  to  recover  the  sums  which  he  has  paid.*    So  that,  although  pro- 
vision for  the  family  is  not  obtained,  yet  there  is  no  actual^  damage 
done  to  the  fortune  of  the  man.     He  is  disappointed  in  his  object, 
but  the  money  which  he  has  accumulated  and  paid  for  the  insurance, 
is  repaid  to  the  family.    This  company  has  taken  care  that  no  such 
consequence  shall  ensue,  and  that,  if  any  statement  within  their  con- 
tract has  not  been  truly  represented,  the  man's  family  shall  not  only 
lose  the  benefit  of  the  policy,  but  shall  not  be  able  to  recover  a  single 
shilling  of  the  premiums  paid,  however  numerous  they  may  have  been. 
Now,  my  Lords,  this  is  rather  a  singular  case.     This  company  started, 
ia  dealing  with  Mr.  Fitzgerald,  as  all  such  companies  do.     They  ten- 
dered to  him  certain  particulars  in  writing  or  printed,  which  they  re- 
quired him  to  answer,  and  to  sign  a  declaration  at  the  end  of  them. 
Certain  questions  were  asked,  most  of  them  being  material,  the  ques- 
Hon&heins  twenty-seven  in  number;  6f  tiiose  cftoestions,  which  the 
man  answered,  whether  truly  or  not,  the  company,  when  they  came 
to  W  th^MPoUcy,  chose  to  select  some  fourteen,  and  to  make  every 
LT^osT  anestions,  that  is  to  say,  fourteen  out  of  twenty^even, 
ft^ex^rsSfect  of  the  warranty ;  and  tiiey  even  carry  it  so  far,  as 
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that,  as  regards  the  material  questions^  they  leave  out  a  particQlar 
portioii  from  his  answer.  Question  12,  in  particular,  stands  thns : — 
'^  Is  the  party  ajBUcted  with  an  habitual  oougfa^  or  any  disease  of  the 
lungs,  or  any  disease  or  disorder  tending  to  the  shortening  of  life  ?  " 
That  draws  the  man's  attention  to  those  particular  diseases  which  are 
enumerated.  In  the  wananty  they  make  him  warrant  that  he  is  not 
aiBicted  with  an  habitual  cough,  and  leave  out  in  the  warranty  the 
words  '^  or  any  disease  of  the  lungs,"  and  then  they  add  the  othor  ge- 
neral words,  which  no  doubt  are  sufficient,  ^^  or  any  disease  or  disor- 
der tending  to  the  shortening  of  life."  But  in  the  warranty  they  do 
not  call  his  attention  to  the  importance  of  the  question  whether  he 
had  any  disease  of  the  lungs,  i  only  give  that  as  an  example.  Now, 
looking  to  the  questions  which  tiiey  have  omitted  in  their  warr^ty, 
we  find  they  have  omitted  those  two  very  important  questions  upon 
which'this  case  has  ultimately  turned.  I  cannot  conceive  two  more 
material  questions.  One  is,  ^  Have  any  of  your  family  died  of  con- 
sumption ?  "  He  said,  <<  No."  Another  is,  '^  Has  your  life  been  re- 
fused to  be  insured  by  any  other  company  ?"  He  answered  in  the 
negative.  We  are  not  now  dealing  with  the  truth  or  felsehood  of 
the  representations ;  this  House  has  to  deal  witii  the  abslzact  question 
of  the  construction  of  the  policy;  but  I  am  putting  it  just  to  try  the 
case.  Supposing  those  questions  to  have  been  untruly  answered,  you 
would  look  naturally  to  the  policy  to  see  whether  they  were  there ; 
but  the  policy  has  excluded  them.  Now,  the  policy  takes  this  shape ; 
it  states  as  many  of  the  questions  as  the  company  has  chosen  to  take 
out  of  the  particulars,  and  it  states  these  as  so  many  warranties ;  it 
then  proceeds  upon  that  warranty  to  grant  the  poliey,  going  on  in  the 
common  form  assuring  the  money.  Then  comes  this  proviso,  upon 
which  the  policy  is  granted — that  in  case  he  should  do  certain  things, 
or  go  abroad,  or  enter  the  army  or  the  navy,  and  so  on,  the  policy 
shall  be  void.  That  is  all  quite  right  Then  come  these  important 
words,  making  void  the  ^Ucy — ^'  or  if  any  thing  so  warranted  should 
not  be  true."  Now,  there  the  attention  of  the  assured  is  drawn  at 
once  to  the  warranty.  He  reads  the  terms  of  the  warranty,  and  he  is 
told,  that  if  any  thing  that  he  states  is  not  true,  the  poUcy  is  to  be 
void.  The  word  ^^  true  "  there  is  used,  of  course,  in  a  general  sense, 
and  whether  the  man  knew  it  to  be  false  or  not  is  utterly  immaterial. 
Whether  the  circumstances  warranted  were  material  or  not  is  entirely 
out  of  the  question.  It  is  simply  sufficient,  and  ought  to  be  sufficient 
to  avoid  the  policy,  that  any  one  thing  warranted  is  not  true ;  and 
therefore  the  word  <<  untrue  "  there  is  ui^d  in  its  general  sense  of  an 
untruth  in  the  abstract.  Then  comes  this,  I  may  say,  remarkable 
clause  in  reference  to  this  contract.  Your  lordships  will  observe,  that 
whenever  they  begin  a  new  limb  of  a  sentence  they  begin  it  with  a 
conjunction.  The  first  is  this,  which  I  believe  I  have  already  read — 
^^  or  if  any  thing  so^waxranted  should  not  be  true."  The  next  is  — 
^^  or  if  any  circumstance  material  to  the  insurance  should  not  have 
been  truly  stated,  or  should  have  been  misrepresented  or  concealed, 
or  should  not  have  been  fully  and  fairly  disclosed  and  communicated 
to  the  said  company."     That  is  all  one  limb  of  the  sentence,  and  that 
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is  all  governed  by  the  same  words,  the  first  words  —  "  or  if  any  ma- 
terial circamfitaQce."  So  that  all  the  misrepresentations  and  all  the 
misstatements  which  are  there  guarded  against  are  with  reference  to 
some  circnmstance  material  to  the  insurance  —  ''or  if  any  circum- 
stance material  to  the  insurance  should  not  have  been  "  so  and  so. 
Now,  so  far  it  is  perfectly  correct,  only  it  would  have  been  much  bet- 
ter if  they  had  inserted  those  other  thmgs  which  they  meant  to  consi- 
der material  —  the  questions  they  had  asked,  and  which  had  been 
answered ;  it  would  have  led  to  a  better  understanding  of  the  con- 
tract. But  still  the  second  limb  of  this  sentence  is  right  enough.  The 
first  is,  if  any  portion  of  that  warranty  is  untrue ;  the  second,  if  any 
material  circumstance  has  been  untruly  stated.  If  it  is  material,  then 
its  untaruth  will  avoid  the  contract,  although  the  party  did  not  know 
it  to  be  untrue.     So  far,  I  entirely  go  along  with  the  contract. 

Then  come  those  words  upon  which  so  much  has  turned,  and  which 
have  led  to  so  much  division  of  opinion ;  and  I  must  take  the  liberty 
of  saying,  tiiat  that  veiy  difierence  of  opinion  which  has  existed  be- 
tween such  very  learned  persons  upon  such  an  important  case  as  this, 
of  itself  shows  the  improper  manner,  in  my  judgment^  in  which  this 
policy  has  been  framed.     A  policy  ought  to  be  so  firamed  that  he  who 
runs  can  read    It  ought  to  be  firamed  with  such  deliberate  care,  that 
no  form  oi  expression  by  which  the  party  assured  can  be  caught  on 
the  one  hand,  or  by  which  the  company  can  be  cheated  on  the  other, 
shall  be  found  upon  the  face  of  it,  and  nothing  should  be  wanting  in 
it  the  absence  of  which  may  lead  to  such  resmts.     When  you  consi- 
der the  persons  with  whom  such  contracts  as  this  are  entered  into, 
men  in  lowly  and  humble  conditions  of  life,  who  can  but  ill  under- 
stand such  contracts,  they  ought  not  to  be  finamed  in  a  manner  which 
shall  so  perplex  the  Judgments  of  .the  first  judges  of  the  land  as  to 
lead  to  a  serious  di&renoe  of  opinion  between  so  great  a  number  of 
learned  persons  as  probably  has  ever  been  exhibited  before  your  lord- 
ships' house.     Now,  the  words  which  have  led  to  this  great  difference 
of  opinion  are  these  —  "  or  if."     There  begins  the  last  Umb  of  the  sen- 
tence :  it  is  all  governed. by  the  words  "  or  if " — "  or  if  any  fraud  shall 
have  been  practised  upon  the  company,  or  any  false  statement:"  cdl 
governed  by  that  first  "if"  —  "or  if  any  firaud  shall  have  been  prac- 
tised upon  the  company,  or  any  false  statement  made  to  them  in  or 
about  the  obtaining  or  effecting  of  this  insurance,  this  policy  shall  be 
void,  and  the  premiums  shall  be  forfeited."     Now,  what  does  this 
mean  ?     Nothing  can  be  more  simple  than  the  meaning  of  the  first 
words,  "  or  if  any  fraud."     The  provision  against  untrue  statements 
and  other  material  matters,  before  made,  might  be  personation, 
for  example.     A  great  many  descriptions  of  firaj^d  may  be  in  action. 
There  might  be  many  circumstances  concurring  to  a  fraud  that  could 
not  be  described,  because  fraud  is  a  very  ^neral  term ;   and  it  is 
impossible,  therefore,  to  particularize  beforehand  what  is  meant  by 
firaud.    But  you  know  very  well  what  firaud  is  when  it  comes  before 
you  for  judgment.     Therefore,  if  there  should  be  firaud,  this  policy 
very  properly  strikes  at  it     Now,  the  difficulty  in  which  the  judges 
in  Ireland  involved  themselves  was  this  —  they  were  endeavoring  to 
yoL.  XXIV.  2 
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import  the  word  ^^  material,"  which  is  fomid  in  the  second  branch  of 
the  sentence,  into  this  branch.  Of  course,  you  could  not  speak  of 
any  thing  so  absurd  as  a  ^'  material  fraud."  ''  K  any  fraud  "  stands 
quite  right  If  any  fraud  has  been  committed,  the  policy  is  to  be 
void.  Then  what  is  the  meaning,  in  conjunction  with  those  words, 
of  what  follows  —  ^  or  if  any  false  statement  be  made  to  them  in  or 
about  the  obtaining  or  effecting  of  this  insurance,  this  policy  shall  be 
null  and  void  ?  "  Surely,  my  lords,  there,  "  fabe  statement "  must 
mean  something  which  is  connected  with  that  which  occurs  in  the 
other  bfanch  of  this  limb  of  the  sentence,  namely,  '<  fraud."  I  have 
provided  against  any  untrue  statement  generally  contained  in  the 
warranty.  I  have  provided  against  any  material  misstatement  gene- 
rally. Then  I  come  to  ^<  fraud ; "  and  fraud  may  be  pommitted  in  ac- 
tion without  any  actual  misstatement ;  and  therefore  I  connect  with 
that,  ''  false  statement."  Now,  when  I  find  that  the  contract  uses 
two  words  which  may  have  the  same  meaning,  but  which  are  open 
to  different  senses,  to  express  the  same  thing,  I  must  be  very  well  sa- 
tisfied, before  I  apply  the  same  construction  to  those  two  words,  that 
such  was  the  intention ;  for,  if  a  proper  word  is  used  which  admits  of 
a  different  sense,  although  it  may  admit  of  the  same  sense,  I  should 
come  naturally  to  the  conclusion,  if  there  is  nothing  in  the  context  to 
prevent  it,  that  the  intention  was  not  to  use  the  second  word  in  the 
same  sense  in  which  the  first  word  was  used,  or  else  why  not  repeat 
the  first  word  ?  Now,  in  what  sense  is  the  word  "  true"  employed 
in  the  first  part  ?  ^'  True,"  there,  is  used  in  the  general  sense ;  it  sig- 
nifies, not  whether  it  is  logically  true  or  not ;  the  question  is,  whether 
it  be  true.  If  it  be  not  true,  the  consequences  foUow  under  this  eon- 
tract.  But  when  I  use  the  word  ^  false  "  in  a  sense  connected  with 
firaud,  what  do  I  mean  ?  I  mean  npt  only  that  which  is  untrue,  but  I 
mean  that  which  is  malicious,  wilful — which  is  criminal,  which  is  false 
in  an  odious  sense,  and  to  the  man's  knowledge ;  and  therefore  the  con- 
struction which,  after  a  great  deal  of  consideration,  I  should  put  upon 
this  part  of  the  clause,  certainly  is,  that  it  refers  to  a  wilful  fraud  —  a 
wilful  misstatement ;  and  that  the  word  '<  false  "  there  is  used  in  con- 
tradistinction to  the  word  ^'  untrue  "  in  the  former  part  of  the  sentence, 
and  means  a  wilful  misstatement ;  and  then  connecting  that  with  the 
subsequent  words,  a  wilful  misstatement,  as  it  should  be  read,  ^  in 
or  about  the  effecting  of  the  insurance,"  I  think  all  the  mischief  will 
be  taken  out  of  this  policy ;  because  I  think  there  is  no  jury  who, 
having  such  a  case  before  them,  would,  where  a  mere  impertinent 
question  had  been  asked  of  a  man,  and  untruly  answered,  though  it 
might  be  held  to  be  about  the  insurance,  come  to  the  conclusion  that 
that  man  had  committed  wilful  falsehood  upon  such  a  subject,  when 
the  statement  had  not  and  could  not  have  any  material  bearing  upon 
the  insurance ;  and  if  the  untruth  must  be  wilful,  I  think  that  any 
honest  man  would  be  safe,  even  under  this  contract,  in  such  a  con- 
struction. The  question,  then,  would  be,  was  this  a  wilful  false- 
hood in  or  about  effecting  the  insurance  ?  Supposing  it  were  some 
indifferent  question  which  they  chose  to  put  to  him,  and  which 
he  had  answered,  but  yet  had  not  answered  truly ;  if  the  jury  were 
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satisfied  that  it  was  a  mere  impertinent,  irrelevant  question,  their  ver- 
dict would  be  in  his  favor.     For  observe,  if  it  be  an  impertinent  or 
irrelevant  question,  how  likely  it  is  that  the  assured  will  have  his  pru- 
dence and  his  caution  lulled  asleep,  and  will  not  be  so  alive  to  the 
duty  of  answering  truly  as  he  would  be,  meaning  to  act  honestly, 
in  regard  to  matters  which  he  could  not  help  feeling  were  essen- 
tially necessary  to  be  answered  in  order  to  enable  the  company  to 
form  their  judgment  upon  the  subject.   « I  think  that  your  lordships,  and 
every  court  of  justice,  should  eiideavor  to  give  such  a  construction 
to  a  policy  of  this  nature  as  will  afford  a  feai  security  to  the  per- 
Bon  ^th  4hom  the  poUcy  is  made,  that,  upon  the  o^axy  % 
fitruction  of  language,  he  is  safe  in  the  policy  which  he  has  accepted. 
I  am  quite  sure  that  if  policies  of  this  nature  are  to  be  entered 
into,  and  such  doubts  are  to  be  raised  as  have  been  raised  in  this 
case,  that  veiy  important  branch  of  insurance,  life  insurance,  will 
become  very  distasteful  to  people,  and  that  no  prudent  man  will  effect 
a  policy  of  insurance  with  any  company  without  having  an  attorney 
at  his  elbow  to  tell  him  what  the  true  construction  of  the  document 
is.     And,  indeed,  in  this  case  it  has  been,  necessary  to  consult  all  the 
judges  in  Ireland ;  and  thisy,  having  decided  in  one  way  upon  the  lan- 
guage of  this  policy,  all  the  judges  of  England  have  come  to  a  different 
opinion.     My  lords,  notwithstanding  that  I  have  thought  it  my  duty, 
and  of  great  importance,  to  draw  your  lordships'  attention  to  the 
true  construction  of  this  policy,  I  de  not  disagree  with  my  noble  and 
learned  friend  in  the  motion  which  he  has  made,  because  I  think  the 
jury  were  not  properly  directed  as  to  the  materiality  of  the  untrue 
statements.     I  think  that  in  reference  to  these  two  questions — for 
example,  whether  any  of  his  relations  had  died  of  pulmonary  com- 
plaints, and  whether  his  life  had  been  refused  by  any  other  company 
—  the  learned  judge  ought  not  to  have  told  the  jury  that  they  ought 
to  find  for  the  plaintiff  in  error,  unless  they  were  of  opinion  that  those 
statements  were  both  false  and  material.     I  think  that  that  was  a 
wrong  direction,  and  therefore  I  agree  with  the  motion  of  my  noble 
and  learned  fiiend.     But  I  think  it  very  important  to  impress  upon 
companies  that  they  ought  not  to  issue  policies  in  tins  shape,  and  I 
think  that  this  company  would  do  well  if  they  were  to  place  the  word 
"  wilful "  before  the  words  "  false  statement "  in  that  latter  branch  of 
the  clause.     So,  if  it  is  their  intention  to  exclude  materialty,  I  think 
it  would  be  but  honest  and  fair  to  state  so  upon  the  face  of  their  po- 
licy, so  that  persons  who  are  really  not  competent  to  form  a  judgment 
upon  such  a  question  may  at  once  upon  the  face  of  the  policy  see  what 
risks  they  run ;  for  remember  that  tiie  proviso  inflicts  the  loss  upon 
the  family  not  only  of  the  sum  assured^  but  of  all  the  sums,  which 
may  have  been  a  ereat  portion  of  the  saving  of  a  man's  life,  ^hich 
have  been   paid   for  the  policy  itself.     After  all,  everybody  feels 
this  difficulty.     The  company  are  entitied,  and  they  are  bound,  to 
guard  themselves  against  firaud ;  and  courts  have  always  shown  the 
utmost  anxiety  to  protect  them  against  firaud,  and  always  will  do 
so.     We  are  not  entitied  to  look  at  the  facts  of  this  case,  and  there- 
fore I  am  not  using  the  facts  for  the  purposes  of  the  judgment  which 
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I  am  recommending  your  lordships  to  give ;  but  the  facts  of  this  case 
were  very  likely  to  mislead  any  man  in  his  judgment,  because,  in  point 
of  fact,  the  jury  went  wrong  in  this  case,  and  the  proper  application 
to  the  court  would  have  been  to  set  aside  the  verdict,  and  not  to  have 
taken  the  exception  to  the  judge's  charge.  Nothing  upon  earth  could 
have  been  clearer  than  that  the  two  questions  were  material  The 
iury  were  perverse,  and  went  wrong  in  bringing  in  a  verdict  contrary 
to  the  evidence  as  to  the  materiality  of  the  questions.  What  could  have 
been  more  material  than  that  question,  ^  Has  your  life  been  refused 
by  other  offices?"  —  because,  if  it  had  been  answered  truly,  they 
would  then  have  asked  him  what  offices.  He  must  have  stated 
what  offices,  and  then  they  would  have  had  an  opportunity  of  inquir- 
ing of  those  offices  what  were  the  grounds  upon  which  they  had  re- 
fused him.  Nothing,  therefore,  could  have  been  more  material.  It 
seems  to  have  been,  so  far  afei  we  can  judge  firom  the  evidence,  a 
very  proper  case  for  the  company  to  resist.  Therefore  I  am  not 
finding  fault  with  the  conduct  of  the  company  in  this  case,  but  I 
am  drawing  your  lordships'  attention,  which  I  thought  it  very  ma- 
terial to  do,  to  the  terms  of  the  policy.  I  think  the  company  are  right 
enough  in  the  course  they  took  in  resisting  the  claim,  but  I  think  they 
are  not  right  in  the  firame  of  their  policy.  I  entirely  agree  with  the 
motion  of  my  noble  and  learned  Mend. 

Judgments  of  the  (hurts  of  Exchequer  and  Exchequer  Qfiamber  in 
ireland  reversed^  and  a  venire  facias  de  novo  granted. 


Gibson,  plaintiff  in  error,  v.  Small  and  others,  defendants  in  error.^ 

December  1852,  and  April  28  and  Jane  3, 1853. 

Jhsurance  —  Time  Policy  on  Ship  —  Implied  Warranty. 

Time  policy  in  the  usual  form  on  the  good  ship  "  The  Susan/'  lost  or  not  lost,  in  port  and 
at  sea,  in  all  trades  and  serviees  whatsoever  and  wheresoeyer,  during  the  space  of  twelve 
calendar  months,  commencing  on  tiie  25th  September,  1843,  and  ending  on  the  24th  Sep- 
tember, 1844.  To  an  action  on  the  policy,  the  underwriter  pleaded  that  the  ship  was  not, 
at  the  time  of  the  commencement  of  the  risk  in  the  policy  mentioned,  nor  at  the  making 
of  the  said  insurance,  nor  on  the  25th  September,  1843,  seaworthy :  — 

HeUL^  affirming  the  decision  of  the  Exchequer  Chamber,  (15  Jur.  325,  8.  c.  8  £n^.  Rep.  299,) 
which  reversed  the  decision  of  the  Court  of  Queen's  Bench,  (14  Jur.  368,)  uiat  tne  plea 
was  bad  in  law. 


1 17  Jnr.  1181.  £rror  from  the  £xcheqner  Chamber.  Before  the  Lord  Chancel- 
lor, (Lord  St.  Leonards,)  Lord  Campbell,  and  other  lords,  with  the  assistance 
df  the  learned  Judges,  Pollock,  C.  B.  ;  Parke,  Alderson,  Platy,  and  Martin, 
BB. ;  Maule,  Erle,  AVilliams,  and  Talfourd,  J  J.  The  case  was  argued  dur- 
ing Ijord  St  Leonards'  Chancellorship,  but  judgment  was  pronounced  tempore  Lord 
Cranworth. 
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In  a  Toyage  policj,  the  law  implies  a  condition  of  seaworthiness,  bat  no  sadi  condition  is 
implied  in  regard  to  time  policies. 

Sembie,  **  If,  however,  a  ship  be  about  to  sail  on  a  particular  voyaee,  and  a  time  policj  be 
effected  instead  of  a  voyage  policy,  I  think,  as  at  present  advised,  that  the  conaition  of 
seaworthiness  at  the  commencement  of  the  voyage,  would  be  implied.**— Per  Lord  St. 
Leonards. 

Sed  contra  —  "As  at  present  advised,  I  should  decide  against  the  implied  condition  in  all 
cases  of  time  policies,  and  should  be  glad  if  it  were  understood,  that  in  all  voyage  policies 
there  is,  and  in  no  time  policies  framed  in  the  usual  terms  is  there,  a  condition  of  seawor- 
thiness implied."  —  Per  Lord  Campbell. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Exchequer  Cham- 
ber, (reported  15  Jur.  325,  s.  c.  3  Eng.  Rep.  299,)  reversing  a  judg- 
ment of  the  Court  of  Queen's  Bench,  (reported  14  Jur.  368,)  which 
was  given  for  the  defendant  in  an  action  on  a  policy  of  assurance  on 
the  good  ship  or  vessel  called  The  Susan,  lost  or  not  lost,  in  port  and 
at  sea,  in  all  trades  and  services  whatsoever  and  wheresoever,  during 
the  space  of  twelve  calendar  months,  commencing  on  the  25th  Sep- 
tember, 1843,  and  ending  on  the  24th  September,  1844,  both  days 
included.  The  first  count  of  the  declaration  was  founded  on  this 
policy,  and  averred  a  loss  by  perils  of  the  seas  during  the  risk  in  the 
policy  mentioned.  To  that  count  the  plaintiff  in  error  pleaded  four 
pleas,  the  second  and  material  one  of  which  was  as  follows : — ^'  That 
the  said  ship  or  vessel  in  the  said  declaration  mentioned  was  not  at 
the  time  of  the  commencement  of  the  said  risk  in  the  said  policy  of 
insurance  mentioned,  nor  at  the  making  of  the  said  insurance,  nor  on 
the  said  25th  September,  1843,  in  the  said  declaration  mentioned, 
seaworthy,  or  in  a  fit  and  proper  condition  safely  to  go  to  sea,  but, 
on  the  contrary,  she  was  wholly  unseaworihy."  At  the  trial  of  the 
cause  at  the  sittings  in  London  after  Trinity  term,  1848,  the  jury  re- 
turned a  verdict  for  the  defendant  below  on  the  second  plea,  and  for 
the  plaintiffs  below  on  the  other  pleas.  A  rule  was  then  obtained  in 
the  Court  of  Queen's  Bench  for  judgment  for  the  plaintiffs,  not  with- 
standing the  verdict  for  the  defendant  below  on  the  second  plea ;  but 
that  rule  was  discharged,  the  Court  of  Queen's  Bench  being  of  opi- 
nion that  the  plea  was  good.  (14  Jur.  368.)  A  writ  of  error  was 
brought  firom  that  Court  to  the  Exchequer  Chamber,  which  latter  court 
was  of  opinion  that  the  said  plea  was  in  substance  bad,  and  that  the 
plaintiffs  below,  (the  defendants  in  error,)  were  entitled  to  judgment 
non  obstante  veredicto  and  reversed  the  judgment  of  the  Court  of 
Queen's  Bench.  From  that  decision  the  present  writ  of  error  was 
brought,  and  it  was  submitted  on  the  <<case"  of  the  plaintiff  in  error, 
that  the  judgment  of  the  Exchequer  Chamber  was  erroneous,  for  the 
following  amongst  other  reasons: — First,  because  a  warranty  that 
the  ship  is  seaworthy  at  the  commencement  of  the  risk  has  always 
been  implied  in  marine  policies;  secondly,  because  the  absence  of 
knowledge  in  the  owner  as  to  the  state  of  his  ship  at  the  commence- 
ment of  the  risk  is  no  ground  for  refusing  to  imply  a  warranty  of  sea- 
\rorthiness  in  tune  policies  more  than  in  other  policies ;  thirdly,  be- 
cause the  underwriter  has  no  means  of  apportioning  his  premium  tc 
the  risk  in  the  case  of  a  ship  of  the  condition  of  which  he  is  ignorant, 
except  upon  the  assumption  that  she  is  seaworthy ;  fourthly,  because 

2* 
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the  warranty,  if  implied,  only  works  Kttit  the  justice  of  the  case  be- 
tween the  parties  by  returning  the  premium  to  the  assured,  and  dis- 
charging the  underwriter,  where  the  ship  turns  out  not  to  have  been  in 
an  insurable  condition  at  the  time  when  the  risk  commenced,  and  the 
two  parties,  in  ignorance  of  the  condition,  conditionally  contracted 
for  her  insurance.  The  ^^  reasons"  assigned  by  the  defendants  in  error 
in  support  of  the  decision  of  the  Court  of  Ebcchequer  Chamber  were 
as  follow :  —  "  That  in  the  case  of  voyage  policies,  a  warranty  of  sea- 
worthiness at  the  commencement  of  ti^  risk  is  reasonably  capable  of 
being  observed  by  the  assured ;  but  that  in  the  case  of  tune  policies, 
as  the  risk  must  frequently  commence  in  the  middle  of  a  voyage,  dur- 
ing which  the  ship  may  have  become  unseaworthy,  the  assured  can 
neither  know  nor  remedy  the  unseaworthiness :  that  the  implication 
of  a  warranty  of  seaworthiness  at  the  commencement  of  the  risk  is 
therefore  unreasonable  as  applied  to  time  policies :  that  there  is  no 
established  rule  of  law,  nor  any  known  custom  of  insurance,  by  which 
such  warranty  can  be  ingrafted  on  or  implied  in  a  time  policy :  that  if 
the  analogy  of  voyage  policies  is  to  be  adopted,  the  warranty  to  be 
implied  is  not  a  warranty  of  seaworthiness  at  the  commencement  of 
the  risk,  but  a  warranty  of  seaworthiness  at  the  commencement  of  the 
voyage  on  which  the  ship  is  engaged  when  the  risk  commences." 

The  Attorney^  General  {F.  Thesiger)  and  J.  Wilde^  for  the  plaintiff 
in  error. 

The  Solicitor' General  {F.  Kelly)  and  Shee^  Sergt.,  (with  whom 
was  Unthanky)  for  the  defendants  in  error. 

The  arguments  and  authorities  are  all  so  fully  noticed  in  the 
^  opinions  "  of  the  learned  judges,  and  in  the  judgment  of  the  lords, 
that  it  is  not  considered  necessary  to  insert  them,  particularly  as  they 
were  nearly  the  same  as  those  used  on  the  two  previous  arguments 
of  this  case,  14  Jur.  368,  and  15  Jur.  325;  s.  c  3  Eng.  Bep.  299. 

At  the  close  of  the  arguments,  the  following  questions  were  put  by 
the  house  to  the  learned  judges :  — 

First,  adverting  to  the  record  and  proceedings  in  this  case,  is  the 
policy  subject  to  an  implied  condition  or  warranty  that  the  ship  was 
seaworthy  ? 

Secondly,  if  yea,  then  did  the  condition  of  seaworthiness  mean 
that  the  ship  was  seaworthy  at  the  time  she  commenced  her  voyage, 
or  at  the  making  of  the  insurance,  or  when  the  liability  of  the  under- 
writers commenced — that  is,  on  the  25th  September,  1843  ? 

Thirdly,  are  there  any,  and  if  any  what,  qualifications  in  regard  to 
such  seaworthiness,  in  a  case  like  this,  which  would  affect  the  rights 
of  either  party  under  the  policy  ? 

Fourthly  and  lastly,  whether  the  plea  is  a  valid  plea  in  law  in  an- 
swer to  the  action  ? 

Pollock,  C.  B.,  on  behalf  of  the  judges,  requested  time  to  consider 
their  reasons,  which  was  granted,  and  the  further  consideration  of  the 
case  was  adjourned. 
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April  28.     T^Iie  judges  now  attended)  and  delivered  their  opinions 
as  follows :  — 

Martin,  B.     In  answer  to  the  first,  second,  and  third  questions 
proposed  by  your  lordships  to  the  judges,  I  have  to  state,  that,  ad- 
verting to  the  record  and  proceedings  in  this  case,  I  am  of  opinion 
that  the  policy  in  question  is  not  subject  to  any  implied  condition 
or  warranty  that  the  ship  was  seaworthy.     It  is  an  established  rule 
of  law,  that  a  written  contract,  (subject  to  certain  known  exceptions,) 
shall  be  taken  to  contain  and  express  the  entire  contract  between  the 
parties.     The  rule  is  well  illustrated  in  1  Stark.  Ev.  648,  last  ed. ;  and 
there  is  no  doubt,  that,  subject  to  the  exceptions  to  which  I  have  re- 
ferred, a  writtfen  instrument,  whether  it  be  appointed  by  law  or  by  the 
compact  of  the  parties  to  be  the  memorial  of  the  contract,  shall  not 
be  altered  or  varied  or  added  to.     In  the  present  case  the  contract  be- 
tween the  parties  is  a  policy  of  insurance,  dated  the  27th  November, 
1843,  '^  on  the  good  ship  Susan,  lost  or  not  lost,  from  the  25th  Sep- 
tember, 1843,  to  the  24th  September,  1844,  both  days  included ;  ^  and 
the  alleged  condition  or  warranty  to  which  your  lordships'  questions^ 
refer  is,  that  the  ship  was  at  some  period,  either  at  the  commence- 
ment of  her  original  voyage,  or  on  the  25th  September,  1843,  (when 
the  risk  was  to  attach,)  or  on  the  27th  November,  1843,  (when  the 
policy  was  made,)  in  a  particular  state  or  condition  expressed  by 
the  term  "  seaworthy  "  —  a  term  which  has  a  known  meaning,  as  well 
in  regard  to  a  ship  in  port  as  to  a  ship  upon  the  commencement  of 
a  voyage,  and  about  to  be  exposed  to  the  perils  and  dangers  of  the 
seas. 

The  terms  of  your  lordships'  questions  import  that  no  such  condi- 
tion or  warranty  is  expressed  in  the  policy  itself;  and  there  are  not 
any  words  in  it",  except  the  words  "  good  ship,"  firom  which  such  a 
warranty  could  possibly  be  implied.     I  am  aware  it  has  been  said 
that  these  words  authorize  such  an  implication ;  but  the  learned 
counsel  for  the  plaintiff  in  error  did  not  so  contend ;  and  I  think  it 
dear  that  the  word  "good,"  as  there  used,  is  merely  a  description  of 
the  ship,  and  not  a  warrant  of  seaworthiness,  which  includes  a  pro- 
per supply  of  stores,  the  fitness  and  sufficiency  of  the  master  and  crew, 
and  several  other  matters,  to  which  the  words  "  good  ship  "  have  no 
reference  whatever ;  and  I  think  it  may  be  stated  with  certainty,  that 
if  such  a  warranty  arises  by  implication,  it  must  be  by  an  implica- 
tion of  law,  or  one  of  that  character,  and  not  from  any  words  in  the 
policy.     This  was  the  argument  on  behalf  of  the  plaintiff  in  error  at 
your  lordships'  bar,  and  it  was  contended  that  the  seaworthiness  of 
theshipwaSjby  legal  implication,  a  condition  precedent  to  the  contract 
attaching,  and  that  it  must  be  taken  as  agreea  between  the  parties  that 
the  subject-matter  of  the  insurance  was  a  seaworthy  ship.   There  can 
be  no  doubt  that  such  a  case  might  fall  within  the  exception  as  to  writ- 
ten contracts  before  referred  to,  and  that  it  might  be  alleged  and  prov- 
ed, as  an  addition  to  the  written  contract,  that  such  a  warranty  was 
understood  and  known  to  exist  by  all  persons  engaged  in  the  business  • 
of  underwriting.     There  is  no  such  allegation  or  proof  in  the  present 
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case,  which  arises  upon  the  question  of  a  judgment  non  obstante 
veredicto^  (a  proceeding  substantially  the  same  as  a  demurrer,)  on  a 
plea  in  which  no  warranty  is  averred.  I  think,  however,  that  if  such 
an  understanding  or  custom  had  been  long  notoriously  prevalent,  and 
had  been  adopted  and  acted  upon  in  courts  of  law,  your  lordships 
would  take  judicial  notice  of  it,  without  requiring  any  averment  or 
proof  in  the  particular  case,  and  act  upon  and  apply  it  in  precisely  the 
same  manner  as  a  rule  of  law.  This  principle  was  laid  down  by  the 
Court  of  Exchequer  Chamber  in  Brandos  v.  Bamett,6  Man.  &  6. 630; 
and  although  this  judgment  was  reversed  in  this  house,  the  above 
principle  was  approved  of. 

The  question,  therefore,  really  is, "  Has  the  existence  of  such  a 
condition  of  warranty  been  notoriously  prevalent  am6ngst  persons 
engaged  in  the  business  of  marine  insurance  ?  "  and  for  the  present 
purpose  it  must  be  shown  that  the  courts  of  law  have  adopted  and 
acted  upon  the  principle  of  it.  It  was  not  alleged,  on  behalf  of  the 
plaintiff  in  error,  that  such  a  warranty  had  ever  been  held  to  be  ap- 
plicable to  a  time  policy.  On  the  contrary,  it  was  stated  that  the 
E resent  was  the  first  instance  in  which  its  application  to  such  a  policy 
ad  directly  arisen.  But  it  was  argued  that  the  case  of  a  time  policy 
was  in  this  respect  precisely  analogous  to  that  of  a  voyage  policy,  and 
that,  as  the  warranty  undoubtedly  does  exist  in  regard  to  policies  of 
the  latter  description,  it  ought  to  be  held  to  exist  in  regard  to  policies 
of  the  former. 

A  great  number  of  cases  and  authorities  were  cited  to  show  that 
the  warranty  of  seaworthiness  existed  in  voyage  policies.  There  is 
no  doubt  of  the  fact,  and  that  for  upwards  of  a  century  it  has  been 
adopted  and  acted  upon  by  all  the  courts  at  Westminster  Hall,  and 
it  seems  most  just  and  reasonable  that  it  should  be  so.  In  voyage 
policies  the  owner  knows,  or  has  the  means  of  knowing,  the  condition 
of  his  ship,  the  sufficiency  of  his  stores,  and  the  competency  and  fit- 
ness of  the  master  and  crew.  It  is  his  bounden  le^sd  duty  towards 
the  mariners  for  the  safety  of  their  lives,  and  towards  the  merchants 
who  load  their  goods,  ''  that  the  ship  should  be  stout,  stanch,  and 
strong,  and  in  every  way  fitted  for  the  voyage,"  or,  in  other  words, 
"  seaworthy ; "  and  it  may  most  properly  be  implied,  that,  in  his  con- 
tract with  the  underwriter,  the  owner  shall  be  taken  to  warrant,  as 
the  foundation  of  the  contract,  that  the  ship,  the  subject-matter  of  the 
insurance,  is  or  shall  be  at  the  time  of  sailing  a  seaworthy  ship,  and 
that  the  premium  is  to  be  calculated  on  the  principle,  that  the  perils 
insured  against  are  to  be  borne  by  a  vessel  prepared  to  resist,  and  if 
possible  to  overcome  them ;  and  if  the  record  in  this  case  had  shown 
that  the  policy  had  been  effected  upon  the  ship  upon  her  setting  out 
from  her  original  port  of  sailing  on  the  voyage  or  enterprise  on  which 
the  loss  occurred,  I  am  of  opimon,  in  analogy  to  the  case  of  a  voyage 
policy,  that  the  warranty  ought  to  be  iniplied.  But  the  record  does 
not  show  that  the  policy  was  effected  uncJer  any  such  circumstances ; 
and  it  is  equally  consistent  with  the  facts  therein  stated,  that  the  ship 
was  a  whaling  ship,  sent  to  the  southern  ocean,  and  intended  to  be 
absent  for  several  years,  or  was  a  ship  sent,  (as  is  now  extremely  com* 
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mon,)  to  a  distant  quarter  of  the  world,  and  intended  to  trade  there 
for  an  unlimited  time — indeed,  not  to  return  .to  England  unless 
forced  by  necessity  so  to  do  for  repair  —  and  that  the  policy  was 
effected  to  protect  the  ship  after  a  former  one  had  expired.  Now,  is 
there  any  analogy  between  this  case  and  a  voyage  policy  ?  In  my 
opinion  there  is  not.  In  the  first  place,  can  it  be  reasonably  supposed 
that  either  party  thought  of  taking  into  .consideration  the  condition 
of  the  ship  at  the  time  when  she  commenced  her  voyage  or  enter- 
prise ?  Upon  the  present  supposition  she  had  been  for  a  period  of 
time  at  sea,  and  was  in  existence  as  a  ship  at  the  time  of  the  com- 
mencement of  the  risk ;  otherwise  the  policv  would  not  attach  at  all, 
and  the  premium  would  be  recoverable  back.  It  seems  to  me  im- 
possible to  conclude  with  reason,  that,  under  such  circumstances, 
either  party  contemplated  the  condition  of  the  ship  at  the  time  of  her 
original  sailing,  and  that  it  would  be  improper  to  imply  any  warranty 
in  regard  to  that  time. 

Secondly,,  is  the  warranty  to  be  implied  as  the  time  of  the  making 
the  policy  ?  In  considering  this  point,  I  think  it  proper  to  state,  that, 
in  my  opinion,  firaud  or  misrepresentation  or  concealment  has  no- 
thing whatever  to  do  with  the  question  submitted  by  your  lordships. 
If  the  assured  committed  any  of  these  things,  the  policy  is  void  upon 
an  entirely  different  principle.  An  assured  is  bound  to  communicate 
to  the  underwriter  every  material  circumstance  within  his  knowledge, 
and,  unlike  other  contracts,  honesty  will  not  in  this  peculiar  one  pro- 
tect him.  Both  parties  must,  therefore,  in  my  opinion,  for  the  pur- 
pose of  this  present  question,  be  assumed  to  be  in  the  same  state  of 
knowledge  or  ignorance  as  to  the  circumstances  or  condition  of  the 
ship,  and  I  am  at  a  loss  to  perceive  what  ground  or  analogy  there  is 
for  supposing  that  the  assured  takes  upon  himself  the  hazard  of  his 
ship  t^ing  seaworthy  at  the  time  when  he  makes  the  contract  of  in- 
surance. His  very  object  in  effecting  the  policy  is  to  pay  a  sum  of 
money  or  premium  for  the  purpose  of  casting;  upon  another  the  perils 
and  chances  of  the  voyage  during  the  period  insured.  Indeed,  such 
a  warranty  does  not  exist  in  the  case  of  a  voyage  policy,  and  it  would 
seem  very  unreasonable  and  inconsistent  that  an  underwriter,  who, 
by  the  express  terms  of  his  contract,  is  responsible  in  the  event  of  the 
ship  being  totally  lost  between  the  25th  September,  1843,  (when  the 
policy  attached,)  and  the  27th  November,  (when  it  was  made,)  should 
not  be  responsible  in  the  event  of  the  ship  having  received  partial 
damage  during  the  same  period,  and  being  unseaworthy  at  the  ter- 
mination of  it. 

The  third  case  is,  does  the  warranty  exist  as  regards  the  time  when 
the  risk  was  to  attach  ?  In  my  opinion  it  does  not.  There  is  no  such 
term  in  the  policy.  There  is  no  usage  or  custom  in  respect  of  it,  and 
in  my  opinion  there  is  no  analogy  between  this  case  and  that  of  a 
voyage  policy ;  and  I  think  it  would  be  unreasonable  to  imply  it,  as 
it  seems  to  me  to  transpose  the  relation  of  the  assured  and  un- 
derwriter, and  to  render  the  former  an  assurer  to  the  latter,  instead 
of  the  latter*  to  the  former.  It  was  much  urged  by  the  learned 
counsel  for  the  plaintiff  in  error,  that  the  insurer  of  goods  was  by 
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law  subject  to  the  warranty  of  seaworthiness,  and  that  he  was  equaUy 
ignorant  of,  and  had  as  little  control  over,  the  condition  of  the  ship, 
as  the  owner  who  effected  a  time  policy  during  a  voyage.  This  is 
quite  true,  but  I  think  capable  of  a  very  simple  explanation.  At  the 
time  when  the  warranty  of  seaworthiness  was  established,  the  insurer 
of  goods,  (who  was  not  the  owner  of  the  ship,)  almost  universally 
loaded  his  goods  on  board  a  general  ship.  The  shipowner  in  such  a 
case  was  subject  to  a  contract,  implied  by  law,  that  the  ship  was 
"  tight,  stanch,  and  strong,  and  in  every  way  fitted  for  the  voyage," 
or,  in  other  words,  "  seaworthy ; "  and  in  the  event  of  damage  oc- 
curring by  reason  of  this  contract  not  being  complied  with,  the 
owner  was  responsible.  The  owner  of  goods  proposing  to  insure 
would,  in  order  to  render  the  premium  as  low  as  possible,  naturally 
represent  that  the  goods  were  loaded  on  such  a  ship ;  and  his  situ* 
ation,  when  insured,  would  be,  that  he  was  protected,  so  far  as 
regarded  damage  arising  from  unseaworthiness,  by  the  contract  of 
the  owner,  and  as  to  damage  arising  firom  perils  of  the  sea  operating 
upon  a  seaworthy  ship,  by  the  contract  of  the  underwriter,  and  this 
at  the  lowest  possible  cost 

It  was  also  urged  that  the  denial  of  the  existence  of  the  condition 
or  warranty  in  question  would  open  a  wide  door  to  fraud ;  and  the 
instance  was  put  of  an  owner  e&cting  a  time  policy  who  had  heard 
that  his  ship  had  sustained  damage,  and  concealing  his  informatioii 
from  the  underwriter.  In  such  a  case  there  would  be  a  clear  defence 
to  an  action  on  the  policy  on  the  ground  of  concealment.  But  it  was 
said  that  this  defence  was  difficult  to  be  proved.  I  certainly  do  not 
feel  inclined  to  yield  to  an  argument,  that  because  one  defence  is 
difficult  of  proof,  the  courts  of  law  should  therefore  admit  another, 
the  proof  of  which  is  alleged  to  be  more  easy.  But,  in  reality,  there 
is  no  weight  in  the  point ;  for  if  the  fraudulent  owner  insured  his 
ship  as  from  a  day  before  the  misfortune  occurred,  this  defence  of 
non-seaworthiness  would  fail,  unless  indeed  the  warranty  is  to  be 
taken  to  exist  as  at  the  time  of  effecting  the  policy;  for  which  position 
there  is  no  authority  or  analogy  whatever. 

It  was  further  very  much  urged  that  a  decision  against  the  plaintiff 
in  error  would  be  very  unjust  and  hard  upon  underwriters.  I  do  not 
myself  at  all  concur  in  this  view ;  but  it  is  satisfactory  to  know,  that 
by  the  simple  insertion  in  the  policy  of  the  words  "  warranted  sea- 
worthy," at  any  particular  time,  both  parties  will  clearly  know  the 
nature  of  their  contract  upon  this  point  The  result  of  the  investiga- 
tion has  satisfied  me  that  there  is  no  distinction  between  the  warranty 
of  seaworthiness  in  regard  to  voyage  policies  and  time  policies.  Un- 
der the  same  circumstances  the  warranty  is,  in  my  opinion,  identi- 
cally the  same.  K  a  time  policy  be  effected  upon  a  ship  about  to 
sail  from  a  given  port  on  a  voyage  or  enterprise,  the  ship  must,  in  my 
opinion,  be  seaworthy  at  the  time  of  sailing ;  otherwise  the  policy 
does  not  render  the  underwriter  liable.  But  in  the  event  of  the  time 
policy  being  effected  upon  a  ship  after  she  has  begun  her  voyage, 
and  to  commence  during  the  progress  *of  it,  such  a  case  is,  I  think, 
entirely  out  of  the  operation  of  the  rules  of  law  in  respect  of  the 
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^  ^warranty  of  seaworthiness,"  and  is  not  affected  by  them ;  and  if  the 
ship  exist  as  a  ship  at  the  tbne  of  the  commencement  of  the  risk,  the 
underwriter  is  responsible,  whether  she  be  then  seaworthy  or  not 
Misrepresentation  or  conceahnent  in  respect  of  the  ship's  seaworthi- 
ness would  render  the  policy  void ;  but  in  the  case  of  mutual  and 
oommon  ignorance  the  underwriter  is,  in  my  judgment,  that  which 
the  spirit  of  the  contract  requires  him  to  be,  the  insurer,  and  the  party 
who  is  to  bear  the  hazard.  For  these  reasons,  I  have  to  state,  in 
answer  to  your  lordships'  first,  second,  and  third  questions,  that  in  my 
judgment  the  policy  referred  to  is  not  subject  to  any  implied  condi< 
tion  or  warranty  of  seaworthiness ;  and  to  the  fourth,  that  the  plea  is 
not  a  valid  plea  in  law  in  answer  to  the  action. 

Talfourd,  J.     In  answer  to  the  first  question  proposed  by  your 
lordships,  I  have  to  submit  my  reply,  that  the  policy  to  which  it  refers 
is  not  subject  to  an  implied  condition  or  warranty  that  the  ship  in- 
sured was  seawc^thy.      The  grounds  on  which  I  have  arrived  at  this 
condufflLon  are  simple,  and  may  be  stated  in  few  words.     The  ques- 
tion applies  to  an  instrument  in  writing,  which  must  be  assumed  to 
express  all  the  terms  which  the  parties  desire  to  embody  in  their  con- 
tract, unless  there  shall  be  found  to  exist  some  condition  or  warranty 
so  cleariy  established  by  mercantile  usage  as  to  have  become  part  of 
mercantile  law,  and  to  be  understood  when  the  contract  is  silent 
The  obligation  of  establishing  that  such  a  usage  has  produced  such 
an  implication  lies  on  the  party  asserting  it;  and  the  question  is, 
whether,  in  this  case,  the  defendant  below  has  succeeded  in  establish- 
ing that  an  implication  of  seaworthiness  exists  in  the  case  of  a  time 
policy.     Now,  it  is  conceded  on  the  one  hand,  that  in  the  case  of  a 
voyage  policy  such  an  implication  exists ;  it  is  conceded  on  the  other 
hand,  that  if  established  in  the  case  of  a  time  policy,  it  must  be  by 
the  application  of  the  principle  thus  recognized  to  time  policies,  as 
being  in  their  nature  subject  substantially  to  the  same  considerations 
and  requiring  the  same  rules  as  policies  on  voyages. 

In  the  able  arguments  which  have  been  addressed  to  your  lordships 

on  this  subject  it  has  been  admitted,  that  although  some  dicta  of 

judges  and  some  expositions  of  jurists  may  be  cited  in  fayor  of  the 

theory  of  those  who  maintain  the  application  of  the  implied  condition 

of  seaworthiness  to  time  policies,  no  decision  of  an  English  court  has 

ever  been  pronounced  affirming  it     Unless,  therefore,  its  supporters 

can  establish  an  analogy  so  nearly  perfect  between  the  two  cases  as 

shall  render  the  rule  of  mercantile  law,  which  is  confessedly  applicable 

to  the  one  class  of  policies,  applicable  also  to  the  other,  they  must 

fail  in  the  attempt  to  ingraft  on  a  written  contract  a  condition  or  a 

warranty  which  it  does  not  express.    K  it  were  dear  that  the  implied 

condition,  in  case  of  voyage  policies,  of  seaworthiness  for  the  voyage 

at  the  commencement  of  the  voyage,  is  founded  on  a  principle  that 

the  sabject-matter  of  every  marine  insurance  must,  in  order  to  the 

contract  attaching,  be  fit  for  the  endurance  of  the  contemplated  perils, 

it  might  follow  that  such  a  condition  would  equally  apply  where  the 

contract  is  one  of  insurance  firom  one  point  of  time  to  another  point 
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of  time,  irrespective  of  the  employment  of  the  vesseL  But  it  "will  be 
found,  on  examination  of  all  the  text-writers,  that  the  doctrine  is 
generally  based  on  the  more  limited  consideration  of  the  povrer  of  the 
owner  to  render  his  vessel  seaworthy  at  the  commencement  of  tiie 
adventure  insured,  and  on  the  means  of  knowledge  fairly  attributable 
to  him  at  the  time  of  the  contract ;  and  that  hence,  from  the  circom- 
stances  existing  in  a  great  majority  of  cases,  a  general  rule  has  been 
deduced  applicable  to  all.  It  is  true  that  the  rule,  thus  based,  being 
once  established,  is  not,  in  its  application,  confined  to  such  cases  as 
those  which  led  to  its  adoption ;  but  that,  once  adopted,  it  is  appli- 
cable to  the  entire  class,  whether  the  instance  may  be  similar  to  the 
mass  of  cases  which  created  the  rule,  or  to  mere  exceptions  w^hich 
must  always  have  existed.  It  is,  therefore,  a  fallacy  to  contend  that 
a  recognition  of  this  knowledge  or  power  of  the  owner  as  the  basis 
of  the  rule  prevents  its  application  to  cases  where  the  ordinary  inci- 
dents may  not  occur,  and  thus  render  it  wavering  or  uncertain. 

It  is  one  question  whether,  in  the  case  of  a  voyage  policy,  the 
owner  may  insist  on  the  circumstances  of  his  particular  case  as  an 
exemption  from  the  condition  of  seaworthiness  by  reason  of  his  want 
of  knowledge  or  means  of  knowledge  of  the  state  of  his  ship  at  the 
time  of  the  commencement  of  his  risk ;  and  another  whether  the  con- 
dition shall  be  implied  in  a  different  class  of  insurances  to  which  it 
has  never  been  judicially  applied,  and  in  which  the  rule  and  the  ex- 
ception  change  places.  There  are  no  doubt  cases  of  voyage  policies 
in  which  the  owner  may  be  destitute  of  the  means  of  ascerl^iining  the 
state  of  his  vessel,  and  cases  of  time  policies  in  which  he  may  possess 
such  means;  but  the  rule  is  founded  on  considerations  of  convenience 
applicable  to  the  mass  of  instances  in  the  one  case  which  do  not  exist 
in  the  other ;  it  must  be  applied  to  the  class  which  created  the  rule, 
and  must  not  be  varied  to  suit  the  exception.  The  very  interpretation 
of  the  term  '< seaworthiness"  in  voyage  policies  suggests  a  material 
distinction  between  the  two  classes ;  for  it  is  not  a  word  of  absolute, 
but  relative  meaning,  for  it  is  modified  according  to  the  nature  of  the 
voyage  contemplated  by  the  policy.  How  can  the  term  be  applied 
in  this  its  flexible  sense  to  policies  for  time  —  policies  irrespective  of 
a  voyage  contemplated,  begun,  or  to  be  renewed,  which  in  its  terms 
may  embrace  a  portion  only  of  one  voyage,  or  portions  of  two  voy- 
ages, or  may  include  several  voyages  ? 

For  these  reasons,  in  the  absence  of  any  binding  authority,  I 
answer  your  lordships'  first  question  in  the  negative ;  and  so  answer- 
ing it,  I  involve  the  determination  of  the  second  and  third  questions, 
which  assume  that,  in  some  sense,  a  condition  of  seaworthiness  is 
implied  in  a  time  policy.  If  such  condition  exists,  it  would  seem  to 
be  very  difficult  to  qualifv  it,  or  vary  its  application ;  and  the  obvious 
difficulty  of  the  task  would  seem  to  prove  tiiat  the  condition  is  equal- 
ly applicable  in  all  cases  of  the  class,  or  does  not  exist  in  any.  The 
importance,  indeed,  of  the  determination  of  the  main  question  to 
future  maritime  adventure  is  not  so  much  whether  the  implication 
shall  be  sustained  or  defeated,  as  that  the  rule  adopted  shall  be 
general  and  certain.     Let  it  be  decided  that  there  is,  in  the  case  of 
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any  time  policy,  an  implied  condition  that  the  vessel  shall  be  sea- 
^worthy  at  some  time,  ^ough  it  is  very  difficult  ever  inteUigibly  to 
state  at  what  time ;  and  the  parties  may,  at  their  discretion,  exclude 
it,  or  qualify  it  by  express  words*  Let  it  be  decided  that  no  such 
condition  is  implied,  and  they  may  igitroduce  it,  either  by  way  of 
condition  or  warranty,  in  reference  to  such  time  or  occasion  as  they 
select,  and  guarded  or  quaMed  according  to  their  wishes.  But  the 
most  inconvenient  result  would  be,  that  tiiie  law  should  make  a  con- 
dition for  them,  and  yet  leave  it  open  to  the  evils  attendant  on  an 
elastic,  and  therefore  an  uncertain,  rule.  It  follows  from  the  answer 
I  have  submitted  to  the  first  question,  that  the  plea,  being  applied  to 
a  condition  which  is  not  expressed  in  the  contract  declared  on,  ncur 
implied  by  law,  is  not  a  valid  answer  to  the* action;  and  therefore 
my  answer  to  ike  fourth  question  is  in  the  negative. 

Williams,  J.  In  answering  the  four  questions  which  your  lord- 
ships have  proposed  for  the  opinion  of  the  judges,  I  shall  take  leave 
to  begin  with  the  fourth,  because  by  so  doing  I  shall  be  able  .more 
conveniently  and  more  briefly  to  explain  the  principle  which  I  think 
ought  to  govern  the  answers  to  them  alL  On  the  fourth  question, 
then,  I  am  of  opinion  that  the  plea  is  a  valid  plea  in  law  in  answ^ 
to  the  action*  Its  effect,  as  I  understand  it,  is  to  set  up  as  a  defence 
the  fact  that  ihe  ship  was  not  seaworthy  at  the  time  of  die  commence- 
ment of  the  risk  of  the  underwriters,  or,  in  other  words,  at  the  com- 
mencement of  the  portion  of  time  for  which  the  insurance  was  effect- 
ed. The  record  does  not  disclose  under  what  circumstances,  whether 
in  port  or  on  a  voyage,  the  ship  lay  at  that  point  of  time ;  and  there- 
fore, unless  there  is  an  impUed  condition,  in  policies  of  this  nature, 
that  the  ship  shall,  under  all  cLrcumstances  whatever,  be  seaworthy 
at  the  commencement  of  the  risk  of  the  underwriters,  the  plea  cannot 
be  supported.  But  I  am  of  opinion  that  there  is  such  an  implied 
condition.  I  have  not  been  led  to  this  conclusion  on  the  supposition 
that  there  is  any  decision  or  authority  applicable  expressly  to  this 
point,  but  because  it  appears  to  me  that  the  question  is,  in  truth, 
governed  by  a  general  rule  of  our  law,  that  in  every  policy  of  marine 
assurance  there  is  an  implied  condition  that  the  siup  shall  be  sea- 
worthy at  the  commencement  of  the  risk  of  the  underwriters. 

The  contention  on  the  part  of  the  assured  has  been,  that  this  rule 
is  based  on  the  supposition,  that  in  ordinary  cases  of  a  voyage  policy 
it  is  competent  to  the  shipowner  or  his  agents  to  put  the  ship  into  a 
seaworthy  state  at  the  period  of  the  commencement  of  the  risk ;  and 
that  the  rule  ought  not,  therefore,  to  extend  to  time  policies,  inasmuch 
as  it  cannot  in  such  cases  be  presumed  generally  that  the  assured 
knows  the  condition  of  the  ship  at  the  commencement  of  the  term, 
or  has  the  power  to  secure  her  beix^;  seaworthy  then.  But  in  my 
opinion  the  rule  is  founded  simply  on  the  doctrine,  that  the  object 
and  intention  of  a  policy  of  marine  assurance  is,  that  .the  owner  of  a 
dup  which  is  seaworthy  shall  be  indemnified  against  certain  perils ; 
md  if  this  be  the  foundation  of  the  rule,  I  can  discover  no  reason 
why  it  should  not  be  applied  to  a  policy  for  a  specific  time  as  well 
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as  to  a  policy  for  a  specified  yoyage.  It  may  be,  that,  in  the  appli- 
cation of  the  rule,  the  degree  of  requisite  seaworthiness  may  vary  in 
the  case  of  a  time  policy  firom  that  in  a  voyage  policy.  JBnt  tiiat 
question  does  not  arise  on  this  record ;  for  it  must  be  presumed,  after 
verdict,  that  at  the  trial  the  judge  properly  directed  the  jury,  and  that 
under  that  direction  the  jury  properly  found  that  the  due  degree  of 
seaworthiness  did  not  exist  at  the  commencement  of  the  risk.  This 
being  my  opinion  with  respect  to  the  fourth  of  your  lordships'  ques- 
tions, it  is  but  matter  of  form  that  I  should  answer  the  first  and 
second  of  them  by  saying,  that  I  am  of  opinion  that  the  policy  is 
subject  to  an  implied  condition  of  seaworthiness,  such  condition 
meaning  that  the  ship  was  seaworthy  when  the  liability  of  the  under- 
writers conmienced ;  find  that  as  to  the  third,  (adverting  to  the  record 
and  proceedings,)  I  am  not  aware  of  any  qualifications  in  regard  to 
such  seaworthmess,  in  a  case  like  this,  which  would  affect  the  ri^ts 
of  either  party  to  the  policy. 

Platt,  B.  This  vtbs  an  action  for  a  total  loss  upon  a  policy  on 
the  ship  Susan,  lost  or  not  lost,  in  port  or  at  sea,  and  in  all  trades  and 
services  whatever  or  wherever,  for  twelve  calendar  months,  com- 
mencing on  the  26th  September,  1843,  and  ending  on  the  24th  Sep- 
tember, 1844,  both  inclusive.  The  first  count  of  the  declaration  set 
out  the  policy,  and  averred  a  loss  during  the  term  of  insurance.  The 
defendant,  by  his  second  plea,  pleaded  that  the  ship  was  not  at  the 
time  of  the  commencement  of  the  risk,  nor  at  the  making  of  the  in- 
surance, nor  on  the  25th  September,  1843,  seaworthy,  or  in  a  fit  and 
proper  condition  to  go  to  sea ;  but,  on  the  contrary,  wholly  unsea- 
worthy.  Whether  tilus  is  a  good  plea  is  the  question  raised  by  the 
present  writ  of  error,  "  Seaworthiness  "  is  a  relative  term,  and  when 
applied  to  a  voyage  policy  has  a  subject  to  which  it  may  distinctly 
refer..  Every  vessel  at  the  commencement  of  each  particular  voyage 
requires  appliances  commensurate  and  appropriate  to  the  ordinary 
risks  of  navigation  during  the  particular  voyage  contemplated.  Its 
state  as  to  repaira,  equipment,  and  crew,  and  in  all  other  respects, 
should,  at  the  time  of  its  sailing  on  the  voyage  insured,  be  fit  to  en- 
counter the  ordinary  perils  of  that  particular  voyage;  and  there  is  no 
difficulty  in  fixing  the  commencement  of  the  risk  as  the  time  at  which 
the  implied  condition  or  warranty  of  seaworthiness  is  to  attach. 
Such,  however,  is  not  the  case  with  a  time  policy.  In  that  case, 
what  degree  of  seaworthiness  should  exist  at  the  commencement  of 
the  risk  ?  To  what  use  of  the  vessel  should  it  relate  ?  The  vessel 
may  be  within  a  few  days  of  concluding  her  homeward  voyage  from 
Holland,  and  may  be  about  to  proceed  on  a  voyage  to  Honduras. 
The  Honduras  voyage  may  not  have  been  determined  upon  at  the 
time  of  effecting  the  policy.  What  in  such  a  case  is  to  be  the  measure 
or  test  of  the  seaworthiness  to  be  required  to  exist  at  the  commence- 
ment of  the  risk  ?  It  is  a  mistake  to  suppose  that  before  the  decision 
of  the  Court  of  Queen's  Bench  in  this  case  any  of  the  courts  of  West- 
minster Hall  had  determined,  that  in  effectmg  a  time  policy,  the 
assured  wairanted  the  ship  to  have  been  seaworthy  at  the  commence- 
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ment  of  the  risk.  In  HbUingsioorth  v.  Brodrick,  7  Ad.  &  EL  40,  the 
Court  of  Queen's  Bench  had  not  so  detennined ;  nor  had  the  Court 
of  Exchequer  or  the  Court  of  Exchequer  Chamber  in  Sadler  v.  Dixorij 
5  M.  &  W^.  435,  8  M.  &  W.  895,  so  determined.  In  EbUingsworih 
V.  Brodrick^  Patteson,  J.,  is  reported  to  have  said,  ^'  It  is  clear  that 
the  implied  ^^axranty  is  satisfied  if  the  ship  is  seaworthy  at  the  com- 
mencement of  the  risk.  I  do  not  know  of  any  distinction  on  account 
of  the  risk  being  for  time.''  He,  however,  thus  concludes  his  judg- 
ment:—  <^  But  I  wish  to  ^o  upon  the  ground,  that  no  warranty  of 
seaworthiness  is  to  be  impued  except  at  the  commencement  of  the 
voyage." 

In  Dixon  v.  Sadler^  my  brother  Parke,  in  delivering  the  judgment 

of  the  Court  of  Exchequer,  distinctly  says  that  there  were  not  any 

cases  in  which  the  obligation  of  the  assured  in  the  case  of  a  time 

policy,  as  to  the  seaworthiness  or  navigation  of  the  vessel,  was  settled ; 

but  that  it  might  be  safely  laid  down  that  it  was  not  more  extenAve 

than  an  ordinary  policy.     To  hold  that  the  assured  in  a  time  policy 

warrants  the  vessel  to  be  seaworthy  at  the  commencement  of  the  risk 

would  operate  most  inconveniently  and  mischievously  on  commercial 

enterprise,  and  deprive  the  shipowner  and  merchant  of  the  possibility 

of  completely  protecting  themselves  by  insuratiice  firom  loss  by  perils 

of  the  se€L 

My  brother  Parke,  in  delivering  the  judgment  in  this  case  Ih  the 
Court  of  Exchequer  Chamber,  thus  pointed  out  some  of  the  incon- 
veniences :  —  ^'  In  the  case  of  a  time  policy  the  assured  does  not 
necessarily  know  the  condition  of  the  ship  at  the  commencement  of 
the  term ;  she  may  be  at  sea  in  a  good  or  a  bad  condition ;  and,  if  at 
sea,  no  care  or  expense  on,the  part  of  the  assured  or  his  agent  could  . 
secure  her  to  be  seaworthy  there.     The  sudden  loss  of  a  yard  or  sail 
or  rudder  might  have  taken  place  without  the  possibility  of  the  assured 
having  been  able  to  replace  it ;  she  may  have  met  with  such  damage 
that  it  would  have  been  impossible  to  repair ;  she  might  have  lost 
two  or  three  of  her  crew  by  a  malignant  fever — circumstances  which 
render  the  case  essentially  different  from  the  case  of  insurance  on  a 
voyage,  when  it  is  always  competent  for  the  assured  or  his  agent  to 
put  the  vessel  into  a  seaworthy  state  when  the  policy  attaches.    With 
regard,  therefore,  to  the  question  first  proposed  by  your  lordships, 
seeing  how  utterly  contiaventive  of  the  very  object  of  marine  insurance 
the  doctrine  contended  for  by  the  defendant  is,  I  think  that,  unless 
the  implied  condition  or  warranty  be  of  the  description  suggested  at 
the  close  of  the  judgment  of  the  Court  of  Exchequer  Chamber,  the 
policy  Ln  the  pleadings  mentioned  was  not  subject  to  any  implied 
condition  or  warranty  that  the  ship  was  seaworthy.    If  it  was  subject 
to  any  such  condition  or  warranty,  my  answer  to  the  question  pro- 
posed by  your  lordships  is,  that  it  was  to  a  condition  or  warranty  of  sea- 
worthiness at  the  inception  of  any  voyage  concluded  or  begun  during 
the  term,  and  in  which  during  the  term  the  loss  assured  against  might 
happen.    Such  a  condition  or  warranty  is  intelligible ;  its  observance 
is  practical,  and  would  be  calculated  to  extend  to  the  assured  and  to 
the  underwriter  respectively  every  reasonable  protection.   My  answer 
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to  the  qaestion  thirdly  proposed  by  your  lordships  is,  that  I  am  not 
aware  of  any  qnalification  in  regard  to  sttch  seaworthiness,  in  a  case 
like  this,  which  would  affect  the  rights  of  either  party.  As,  for  the 
reasons  I  have  assigned,  I  think  the  implied  condition  or  warranty, 
if  any,  cannot  attach  at  the  commencement  of  the  risk ;  and  as  by 
the  terms  of  the  contract,  if  the  vessel  had  been  lost  at  the  time  of 
making  the  insurance,  that  loss  would  not  have  vacated  the  policy; 
I  answer  to  the  question  lastly  proposed  by  your  lordships,  that  in 
my  judgment  the  plea  is  not  a  valid  plea  in  law  in  answer  to  the 
action. 

Erle,  J.     My  answer  to  the  first  question  of  your  lordships  is  in 
the  affirmative,  that  the  policy  was  subject  to  a  condition  that  the 
ship  was  seaworthy.    It  appears  to  me  that  this  condition  is  involved 
in  all  contracts  of  marine  insurance,  it  being  necessarily  the  basis  of 
the  calculation  on  which  the  insurer  relies  in  fixing  the  amount  of  the 
premium  he  is  to  receive*     That  amount  depends  on  the  degree  of 
risk ;  in  other  words,  on  the  chance  of  the  ship  encountering  the  perib 
insured  against  with  safety ;  and  unless  it  is  given  that  the  ship  is  in 
some  degree  fit  to  meet  those  perils  the  loss  is  certain.     As  the  word 
"  ship "  in  common  use  may  denote  either  a  mere  firame,  or  a  ship 
with  its  apparatus  ready  for  sea,  so,  in  marine  policies,  it  may  be 
construed  to  express  either  the  mere  structure  of  timber,  or  all  that 
must  be  combined  therewith  to  make  it  fit  to  perform  service  as  a 
ship ;  and  its  meaning  in  different  policies  may  be  made  to  vary,  ac- 
cording to  the  different  nature  of  tne  services  required  of  the  ships 
insured  thereby ;  and  the  contract  so  construed  contains  the  condition 
that  the  ship  insured  has  the  degree  of  fitness  for  the  service  it  is 
engaged  in  which  is  expressed  by  seaworthiness;  it  being  now  settled 
that  the  term  "  seaworthy,"  when  used  in  reference  to  marine  insur- 
ance, does  not  describe  absolutely  any  of  the  states  which  a  ship  may 
pass  through  from  the  repairs  of  the  hull  in  a  dock  till  it  has  reached 
the  end  of  its  voyage,  but  expresses  a  relation  between  the  state  of 
the  ship  and  the  perils  it  has  to  meet  in  the  situation  it  is  in ;  so  that 
a  ship,  before  setting  out  on  a  voyage,  is  seaworthy,  if  it  is  fit  in  the 
degree  which  a  prudent  owner  uninsured  would  require  to  meet  the 
perils  of  the  service  it  is  then  engaged  in,  and  would  continue  so 
during  the  voyage,  unless  it  met  with  extraordinary  damage.    I  have 
not  found  a  definition  of  the  word,  but  I  gather  its  meaning,  as  above 
explained,  from  the  decisions  turning  upon  it     According  to  this 
view,  the  condition  is  derived  from  the  construction  of  the  words  of 
the  instrument ;  but  whether  it  is  said  to  be  derived  from  this  source, 
or  from  implication  of  law,  founded  on  the  nature  of  the  contract,  I 
am  of  opinion  that  time  poUcies  are  subject  to  it  as  well  as  voyage 
policies. 

K  the  question  turns  on  the  construction  of  the  instrument,  time 
policies  may  be  taken  to  be  identical  with  voyage  policies  in  all  the 
terms,  except  those  relating  to  the  measure  of  the  duration  of  the  in- 
surance. This,  in  voyage  policies,  is  measured  by  the  motion  of  the 
ship ;  in  time  policies,  by  the  motion  of  the  earth.     Each  contract  is 
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for  an  indemnity,  and  each  for  a  limited  time ;  and  there  seems  no 
reason  for  holding  that  an  alteration  in  the  terms  relating  to  the  time 
should  alter  the  effect  of  terms  relating  to  the  indemnity.     The  case 
may  be  supposed  of  a  ship  about  to  sail  from  London  to  China,  and 
one  part  owner  may  insure  by  a  voyage  policy  and  another  by  a  time 
policy,  both  policies  being  in  all  other  respects  the  same ;  and  the 
ship  may  arrive  at  the  end  of  the  time  insureni,  in  which  case  the  time 
€»vered  by  both  would  be  the  same.    But  if  the  ship  should  be  lost 
within  that  time,  and  should  have  been  unseawortiiy  at  the  com- 
mencement of  its  voyage,  it  seems  unreasonable  so  to  construe  the 
two  contracts  that  the  same  words  under  the  same  circumstances 
should  produce  op{>osite  results,  and  throw  the  loss  on  the  insurer  in 
the  time  policy  and  on  the  owner  in  the  voyage  policy.     And  yet 
this  seeminc^  absurdity  would  be  the  law  if  voyage  policies  are  subject 
to  the  Gouditiou  in  question,  and  time  policies  are  not.     Also,  if  a 
time  policy  is  construed  to  be  without  any  condition  of  seaworthi- 
ness, the  liability  of  the  insurer  may  be  increased  beyond  the  terms 
of  his  contract ;  for,  in  the  case  of  a  ship  insured  from  the  25th  Sep- 
tember, if  on  the  24th  it  was  so  damaged  by  a  storm  that  it  sunk  on 
tlie  26th  from  a  peril  which  would  have  been  harmless  but  for  the 
prior  damage,  here  the  loss  originates  from  a  peril  not  included  in 
the  insurance ;  but  if  the  insurance  applies  to  an  xmseaworthy  ship, 
the  insurer  is  made  liable  beyond  his  contract 

If  the  question  turns  on  an  implication  of  law  arising  from  the 
nature  of  the  contract,  all  the  reasons  for  making  the  implication  in 
voyage  policies  are  of  equal  force  for  making  it  in  time  policies.     It 
is  equally  essential  as  the  basis  of  the  calculation  on  which  the  in- 
surer fixes  the  amount  of  premium,  and  equally  essential  to  prevent 
fraudulent  owners  from  insuring  a  ship  for  the  purpose  of  its  being 
lost.    All  authorities  support  this  view.    The  only  judicial  determina- 
tions on  the  question  are  those  now  appealed  from.     The  Court  of 
Queen's  Bench  -w^ere  unanimous  for  the  aflBurmative  answer  to  the 
present  question  ;   and  the   Court  of  Exchequer  Chamber,  in  over- 
raHnff  that  judgment,  expresses  its  opinion  to  the  same  effect,  m  the 
foOo^g  passages :  —  "We  are  far  from  saying  that  there  is  no  wa^ 
nmtv  o/  s^worthiness  at  all  in  a  time  poUcy.     So  to  hold  would  be 
to  let  in  the   mischief  which  the  law  provides  agamst  m  a  voyage 
Zlicv '  or  that  there  is  not  the  same  warranty  in  the  case  of  a  time 
^rw  o«lfi  a  vova«e  poUcy,  according  to  the  situation  m  which  the 
^^^f^  ^  aHh^^e  of  the  insurance."    The  other  authorities  are 
'^m^^^  ?^JS^Un^  an  opinion  that  time  policies  are^  su^ect  toj 


C-  •'•'  ^  ^^CT  A^ir   895 ;    and  Patteson,  J.,  in  Hollingswormj.  i^ot 
J>^^  ?i^  ^1    io  -    ciid  to  the  passages  in  1  Am.  Ins.  670,  and 
^  7  Ad.  &>  -^^-  J^^^thorities  cit^d  at  the  bar.     They  may  not  I 
Ph.  328,  }y^^S    ***^  J!^ative   but  they  are  decisive  to  estabUsh  that  n 
decisive  for  the  ^^^^^  ^VSo  hi  intimated  an  opinion  that  the. 
courts  or  j^og^  ^     a^a^xrorthiness  in  time  policies.  .  , , 

i8  no  concUtaoix^of  »^^^^^  ^^^  deciding  that  time  poUcies  should  1 

The 
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exempt  from  any  condition  of  seaworthiness  is,  that  there  iff  a  dass 
of  owners  who  wish  to  insure  ships  for  a  time,  and  who,  by  reason 
of  ihe  absence  of  the  ships,  have  no  means  of  knowing  whether  their 
ships  are  then  seaworthy ;  and  becanse  this  class  of  owners  is  ixdtfa- 
out  the  requisite  knowledge,  therefore  all  persons  choosing  to  insure 
for  a  time  ought  to  be  exempt  firom  the  condition  which  has  been 
hitherto  the  basis  of  the  contract  of  the  insurer.    This  reason  appieais 
to  be  imsatisfactory  on  many  grounds — first,  considering  the  present 
facilities  for  conununicating  with  all  parts  of  the  globe,  the  number 
of  owners  who  wish  to  insure  ships  which  have  been  long  nnlieaid 
of,  and  are  *in  an  unknown-  place,  cannot  be  so  great  as  to  make  it 
expedient  to. unsettle  the  principle  of  insurance  for  the  purpose  of 
gratifying  such  a  wish ;  secondly,  the  owners  so  situated,  if  they 
choose  to  insure  from  the  date  of  ihe  last  advice  that  the  ship  i^^as 
seaworthy,  have  the  same  means  of  knowledge,  and  therefore  ought 
to  be  subject  to  the  same  condition,  as  the  owner  who  insures  the 
homeward  voyage  upon  information  received  from  his  agents  abroad; 
and  if  they  choose  to  insure  from  a  later  day,  they  ought  to  take  ihe 
risk  of  the  interval ;  and,  thirdly,  owners  wishing  to  insure  by  a  time 
policy,  to  begin  from  a  time  long  after  the  last  notice  that  the  ship 
was  seaworthy,  may  by  an  additional  premium  stipulate  that  the 
ship  should  be  admitted  to  be  seaworthy.     These  are  the  grounds  I 
have  to  submit  for  answering  in  the  afiirmative  to  the  first  question. 
My  answer  to  your  lordships'  second  question  is,  that  the  condition 
of  seaworthiness  applied  to  the  25th  September.     The  contract  of 
insurance  commences  at  that  time,  and  the  condition  is  contained  in 
or  implied  from  the  contract  for  the  purpose  of  enabling  the  insui^er 
to  calculate  the  risk  of  a  seaworthy  ship  from  that  time  to  tiie  end 
of  the  insurance ;  seaworthiness  at  any  other  time  appears  to  me  ii^ 
relevant.     I  am  not  avirare  of  any  qualification  material  to  ibe  rights 
of  the  parties  if  seaworthiness  has  the  meaning  above  attributed  to 
it.     It  may  not  be  superfluous  to  add,  that,  according  to  that  mean- 
ing, in  case  of  an  insurance  beginning  in  the  course  of  a  voyage,  a 
ship  which  was  seaworthy  at  the  commencement  of  it  would  still  be 
seaworthy,  notwithstanding  any  loss  by  the  ordinary  accidents  of  a 
voyage,  if  the  risk  of  reaching  the  port  of  destination  in  safety  was 
not  materially  increased  by  reason  of  such  loss.     But  if  the  ship  was 
dangerously  damaged  before  the  commencement  of  the  insurance, 
the  condition  would  apply,  and  the  policy  would  not  attach.    I  think 
the  plea  valid.     If  all  tune  policies  are  subject  to  a  condition,  it  is 
conceded  to  be  good ;  if  no  tune  policies  are  so  subject,  it  is  conceded 
to  be  bad.    But  if  the  law  as  to  time  policies  is  as  was  supposed  in 
the  judgment  of  the  court  below,  and  seaworthiness  be  understood 
as  there  explained,  it  is  clear  that  all  time  policies  are  subject  to  some 
condition  of  seaworthiness.     It  is  there  supposed,  that  in  case  of 
policies  commencing  when  ships  are  on  their  voyage,  the  condition 
is  that  they  were  seaworthy  when  tiiey  began  the  voyage,  (the  in- 
surer being  so  made  responsible  for  all  damage  in  the  course  of  the 
voyage  prior  to  the  beginning  of  his  insurance,^  provided  the  ship 
existed  as  a  ship  when  it  began.    And  if  that  be  the  true  state  of  the 
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law,  it  seems  that  it  would  have  been  less  anomaicms  to  hold,  either 
that  the  risk  should  be  said  to  have  a  qualified  extension  in  such  case 
to  the  commencement  of  the  voyage,  or  that  such  a  ship,  if  seaworthy 
at  ihe  beginning,  should  be  taken,  with  reference  to  that  insurance, 
to  be  seaworthy  till  the  end  of  her  voyage,  than  to  hold  that  such 
policies  stand  on  a  different  basis  from  fidl  other  poUcies,  and  that 
Ihere  is  no  condition  in  such  a  policy  that  the  ship  should  be  sea> 
^iPQrthy  at  the  commencement  of  the  contract  to  insure.  K  either 
**  risk  "  or  "  seaworthy "  could  be  so  understood,  the  plea  would  be 
good  after  verdict|  as  the  judge  must  be  taken  to  have  so  explained 
ihe  law  to  the  jury. 

Maule,  J.  It  appears  to  me  that  the  foimdation  of  the  admitted 
rule,  that  in  a  policy  on  a  voyage  there  is  an  impUed  condition  or 
-wananty  that  the  sh^  was  seaworthy  at  the  begmning  of  the  voy- 
age, is,  that  the  parties  to  the  policy  are  to  be  considered  as  con- 
tracting with  reference  to  what  is  usiud  and  of  course  in  the  trans- 
action which  is  the  subject  of  the  policy ;  and  that  it  is  usual,  and  a 
matter  of  course,  to  make  a  ship  seaworthy  before  the  commence- 
ment of  a  voyage.  It  is  dear  that  there  is  no  such  usage  with  respect 
to  the  seawcMrthiness  of  a  ship  insured  for  time,  without  any  mention 
of  place  or  voyage,  at  the  commencement  of  the  voyage,  or  at  the 
time  of  effecting  the  policy ;  and  in  the  absence  of  the  usage,  the 
condition  or  security  does  not  arise.  It  may  be,  perhaps,  contended 
that  in  a  time  policy  the  assured  does  warrant  that  the  ship  is  sea- 
worthy at  the  commencement  of  every  voyage  which  may  be  under- 
taken during  the  time  for  which  the  insurance  is  effected.  This 
question  is  not  necessary  to  be  determined  in  order  to  affirm  or 
reverse  the  judgment  in  this  writ  of  error,  and  I  am  not  aware  that  it 
has  ever  been  judicially  raised.  I  am,  however,  of  opinion,  though 
with  some  hesitation,  that  there  is  no  such  wairanty  in  such  a  policy 
as  this,  whatever  might  be  the  case  in  a  policy  differently  worded.  I 
think  this  policy  resembles,  in  this  respect,  a  policy  on  a  ship  on  a 
voyage  with  leave  to  make  intermediate  voyages,  in  which  case  there 
is  no  wananty  of  seaworthiness  respecting  the  state  of  the  ship  at 
the  commencement  of  the  intermediate  voyages,  supposing  it  to  have 
been  seaworthy  at  the  beginning  of  the  whole  adventure.  I  there- 
fore answer  all  your  lordships'  questions  in  the  negative. 

AliDebson,  B.  My  lords,  in  this  case  it  se^ns  to  me  that  I  shall 
best  do  my  duty  to  ^our  loxdships  by  taking  the  first  three  questions 
together,  and  delivenng  my  opinion  on  them.  This  is  the  case  of  a 
time  policy,  and  these  questions  raise  two  points  — first,  whether  in 
such  a  policy  there  is  an  implied  warranty  of  seaworthiness ;  and, 
secondly,  whether  it  is  the  same  as  that  in  a  voyage  policy,  the  effect 
and  extent  of  vdiich  has  been  long  settled  by  the  decisions  of  our 
courts.  It  is  clearly  established  that  in  a  voyage  pcJicy  there  is  an 
implied  wairanty  that  the  vessel  should  be  seaworthy,  L  e.  in  a  state, 
as  to  repair,  equipment,  and  crew,  such  as  to  be  able  to  encounter  the 
ordinary  perils  of  the  adventure  in  which  the  pohcy  states  her  to  be 
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then  engaged.  If  the  policy  on  that  adventure  on  the  face  of  it  states 
difFerent  stages  in  which  the  perils  are  different,  then  the  implied 
wairanty  foUows  each  stage,  and  requires  that  as  each  occurs  the 
ship  shall  be  seaworthy  for  that  sta^.  But  it  is  obvious  that  all 
these  implied  warranties  arise,  and  arise  justly,  out  of  a  state  of  the 
adventure  mentioned  expressly  in  the  policy,  and  are  regulated  and 
modified  by  that  which  is  expressed ;  so  that  both  the  assured  and 
the  underwriter  must  know,  not  only  that  they  do  so  contract,  but 
also  the  extent  and  modifications  of  the  contract  thev  then  .make. 
But  if  we  propose  to  extend  this  law  and  these  principles  to  a  time 
policy,  we  shall  immediately  perceive  how  impossible  it  is  to  do  so. 
The  time  policy  is  on  the  ship  from  the  date  stated  in  it,  for  a  period 
therein  fixed ;  it  is  no  more.  It  is  altogether  silent  as  to  the  adven- 
tures in  which  the  ship,  during  the  insured  period,  may  be  engaged. 
How,  then,  is  the  implied  warranty  of  seaworthiness  to  be  known, 
as  to  its  extent  or  modifications,  from  the  contract  itself? 

Again :  in  a  voyage  policy  the  date  at  which  the  implied  warranty 
of  seaworthiness  is  to  be  fulfilled  is  the  commencement  of  the  adven- 
ture stated  in  the  policy.    The  books,  using  unhappily,  as  I  think,  an 
ambiguous  expression,  often  call  this  the  commencement  of  the  risk 
—  correctly  enough,  no  doubt,  if  it  means  the  commencement^  of  the 
risk  of  the  assured  in  the  adventure  insured,  either  wholly  or  in  part, 
by  the  underwriter ;  but  incorrectly  if  it  means  the  commencement 
of  the  risk  of  the  underwriter,  when  he  insures  only  a  part  of  the  risk 
of  the  assured,  and  begins  his  risk  at  a  date  in  the  course  of  the  voy- 
age:   for  the  implied  warranty  of  seaworthiness  in  the  last  case 
clearly  does  not  date  from  the  time  of  making  the  insurance,  but  from 
the  commencement  of  the  adventure  in  the  course  of  which  the  in- 
surance is  made.    But  how  strange  and  inapplicable  is  all  this  to  a 
time  policy.     A  time  policy  is  the  insurance  of  a  part  of  the  general 
risk  of  the  owner,  and  for  a  given  period.     If  it  is  to  be  referred  back 
to  the  time  when  the  owner's  risk  commenced,  the  implied  warranty 
of  seaworthiness  would  be  fulfilled  if  the  ship  were  seaworthy  when 
the  owner  first  possessed  it,  for  then  tiie  risk  first  began.     But  this 
would  be  absurd.    The  other  conclusion  would  be  to  refer  it  to  some 
other  period,  without  knowing  where  or  in  what  situation  the  vessel 
was,  or  hew  engaged,  at  the  time  of  efiecting  the  insurance ;  and  if 
SO)  to  the  commencement  of  some  unknown  adventure,  which  would 
have  been  expressed  in  a  voyage  policy.     I  conclude,  therefore,  that 
there  is  no  analogy  whatever  between  a  time  policy  and  a  voyage 
policy  as  to  this  implied  warranty  of  seaworthiness,  and  that  all  the 
cases  as  to  voyage  policies  can  do  us  no  service  in  solving  this  ques- 
tion ;  and,  indeed,  there  are  no  autliorities,  when  the  case  is  properly 
sifted,  which  really  say  so. 

The  high  authority  of  Patteson,  J.,  was  cited ;  he  indeed  says,  "  I 
do  not  know  of  any  distinction  on  account  of  the  rjsk  being  for 
time."  I  think  I  have  pointed  out  several.  But  in  that  same  judg- 
ment he  Idmself  adds,  that  there  is  no  authority  for  the  position  that 
the  impUed  warranty  of  seaworthiness  extends,  in  a  voyage  policy, 
to  the  making  the  owner  responsible  in  cases  where  he  admits  him- 
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^Ifable  to  do  something  necessary  for  the  ship  at  every  period  of  the 
^^y^where  that  is  possible.  And  yet,  if  thlre  be  any  warranty  of 
sea^orthineBs  m  a  tune  poUcy,  it  can  only  be  a  warranty  resembling 
I«^  ^Pnnciple,  i.  e.  one  which  extends  over  the-whole  time  insured, 
,^^  -li  ^"^^^^  ^^^  ^^«'  ^  <^«  all  necessary  repairs  whenever  it 
IS   P^ible  for  him  to  do  so.    Nor  is  the  authority  of  Tindal,  C.  J., 

™S.-  °-'^*'?'  ^"^  ^^^^  ^'^^^  a*  ^  events  the  warranty  of  sea- 
worthiness  m  a  time  policy,  if  it  exists,  is  not  more  extensive  than 
mx  in  a  voyage  pohcy.  I  am,  therefore,  of  opinion,  that,  in  the  case 
OT  a  tame  policy,  the  implied  warranty  of  seaworthiness,  being,  as  it 
B^erns  to  me,  whoUy  inapplicable,  is  not  contained  in  it,  and  that  the 
iwtaes  in  such  policies  should  maJke  express  stipulations,  by  which 
rne  extent  and  proper  modification  of  their  contract  may  be  inteUi- 
gxiyie  and  ascertained. 

♦K^^t  •'  ^?  °^^  ^^^^  **  necessary  for  the  determination  of  this  case 
^z  this  should  be  so.    If  we  are  to  try  to  apply  the  general  principles 
or  xnstirance  law,  as  it  is  by  some  said  that  we  ought,  to  such  a  c^se, 
ana  to  make  de  novo  an  impUed  warranty  of  seaworthiness  in  a  time 
^ucy,  1  should  adopt  very  nearly  in  terms,  as  the  rule,  thft  principle 
«  nr   ^T^^^  wf  I^awrence,  J.,  in  the  case  of  Christie  v.  Secretan, 
^  fV  .^vf^^'  aading  to  it,  however,  the  qualification  of  Lord  Mans- 
neiaui  the  case  of  The  Mills  Frigate.    «  The  warranty  of  seaworthi- 
ness,     says  Lawrence,  J.,  (speaking,  however,  of  a  voyage  policy,) 
18  implied  from  the  nature  of  the  contract     The  consideration  for 
tne  insurance  is  paid  in  order  that  an  owner  of  a  ship  capable  of  per- 
toming  her  voyagfe  may  be  indemnified  against  certain  contingencies, 
and  it  supposes  the   possibility  of  the  underwriter  gaining  the  pre- 
nuum.     Lord  Mansfield's  suggestion  of  the  impossibUity  of  the  owner 
toowmg  the  state   of  the  ship  after  she  has  set  out  on  her  voyage, 
Mds  the  reasonable  modification,  and  shows  that  this  possibility  of 
the  underwriter    gaining   the  preinium  must  depend  on  the  state 
Of  the  ship,  not    at   the   time  of  the  insurance  being  effected,  but 
Bt  the  commencement  of  the  voyage,  when  the  owner,  by  himself 
or  his  agent^  could   kno^v  it  and  provide  for  it.     This  is  the  im* 
plied  warranty   in     a  voyage   policy;   if  so,  the  warranty  of  sea- 
worthiness in   the  time  policy,  if  we  are  to  apply  these  principles 
conectly,  onght  to  "be  this  —  that  there  is  in  a  time  policy  a  warranty, 
that  in  whatever  situation  or  adventure  the  ship  may  be  during  the 
period  insured, .  she    shall,  "whenever  it  is  in  the  owner's  power,  by 
temself  or  his  agents  abroad,  to  make  her  so,  be  so  fitted  and  repaired 
08  to  be  able  to  withstand  all  the  ordinary  dangers  to  which  she  may 
by  that  sitaation'-or  in  that  adventure  from  time  to  time  be  exposed ; 
for  it  is  only  against  the  extraordinary  risks  of  the  ship  that  the  in- 
surance is  made.       On   a  voyage  policy  from  a  port,  the  ship  must^ 
therefore  be  able,  if  she   be  seaworthy,  to  sustain  the  ordinary  risk 
in  that  voyage.       If*  insured  at  and  from,  she  must  be  seaworthy  at^ 
I  e.  sufficient  for  ordinary  risks  in  port,  and  seaworthy  from,  i.  e.  fit 
for  her  voyage  ^wrlien  she  sails.    The  owner  is  always,  and  reasonably^ 
presumed  to  have  the  means  of  doing  this  when  at  a  port  from  or  a^t 
which  he  insures,  either  by  himself  or  some  agent  at  that  port    Uvit; 
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after  she  sails  that  presumption  ceases,  and  he  is  not  subject  to  an 
implied  warranty  of  seaworthiness  during  the  whole  voyage.     Patte- 
son,  J.,  says  in  BbUingsworth  v.  Brodrick,  7  Ad.  &  EL  44,  and  most 
correctly,  that  "  there  is  no  authority  for  saying  that  the  implied  -^^ar- 
ranty  extends  to  making  the  owner  liable,  even  when  during  the  voy- 
age he  can  do  any  thing  for  the  ship,  to  do  it  at  any  period  afbear  the 
commencement  of  the  voyage."     Now,  if  this  be  the  principle,  and 
we  try  to  extend  it  to  a  time  policy,  which  is  in  truth  a  policy  on  the 
ship  —  it  may  be  during  many  voyages,  and  at  and  from  many  potts 
—  will  it  not  be  reasonable  to  put  it  thus?     The  ship  insured  on  a 
voyage  must  be  seaworthy  at  the  commencement  of  the  voyage  in 
the  course  of  which  the  risk  commences.     The  ship  insured  for  time 
is  to  be  on  various  voyages  and  in  various  harbors  during  the  time; 
she  must  then  when  on  a  voyage  be  seaworthy  for  those  voyages, 
and  when  in  harbor  seaworthy  for  those  harbors ;  but  if  the  risk  com- 
mences when  on  any  voyage,  she  must  be  seaworthy  as  if  insured 
on  that  voyage,  i.  e.  at  the  commencement  of  it.     Ii  it  commences 
when  in  harbor,  and  preparing  for  voyage,  she  must  be  seaworthy 
as  if  insttred  « at  and  from,"  as  in  Porbes  v.  Wilson^  1  Moo.  155. 
But  how  is  it  possible  for  any  one  to  say  what  the  implied  warranty 
is,  or  what  is  its  extent,  until  he  knows  the  fact  of  the  situation  in 
which  or  the  adventure  on  which  the  ship  is  employed  at  the  time 
when  the  insurance  is  effected  ?     There  must,  therefore,  be  an  addi- 
tional allegation  to  make  it  intelligible.     This  difficulty  never  can 
arise  in  a  voyage  policy,  for  there  ti^e  adventure  is  mentioned  in  tiie 
policy  itself,  and  in  the  declaration  framed  on  it ;  to  make,  therefore, 
th6  implied  warranty  in  a  time  policy  intelligible  and  effective,  such  a 
statement  must  be  introduced  on  the  record  by  some  definite  allegation. 
It  is  possible,  no  doubt,  after  that  allegation  is  introduced,  to  argue 
with  some  plausibility  that  there  may  be  an  implied  warranty,  and 
an  intelligible  ohe,  in  a  time  policy.     And  this  brings  me  to  the  fourth 
question  put  by  your  lordships,  as  to  the  validity  of  this  plea  ;  and  it 
is  on  account  of  the  defect  in  this  plea  that  I  think  it  is  not  at  all 
necessary,  in  order  to  support  this  judgment,  to  hold  that  there  is  no 
implied  warranty  at  all  of  seaworthiness  in  a  time  policy :  for  if  the 
warranty  does  exist,  still  in  this  case  it  is  wholly  impossible  to  say 
what  it  means,*  as  there  is  not  on  the  record  any  statement  at  all  of 
the  situation  of  or  adventure  in  which  this  ship  was  employed  w^hen 
the  insurance  was  efiected.     I  agree  with  what  fell  from  Patteson,  J., 
in  Hollingsworth  v.  Brodrick^  where  he  says,  "  Supposing  that  in  a 
time  policy  the  assured  were  held  to  a  warranty  of  seaworthiness  at 
the  commencement  of  each  voyage  during  the  time,  the  allegations 
should  be  shaped  accordingly."     Here  the  plea  does  not  state  whether 
the  ship  was  or  was  not  on  a  voyage  when  insured ;  if  it  had,  the 
words,  "  not  seaworthy  at  the  commencement  of  the  risk,"  and  "  not 
seaworthy  at  the  time  of  insurance,"  and  "  not  seaworthy  on  the  25th 
September,"  would  properly  have  all  of  them  then  meant  at  the  com- 
mencement of  the  risk  in  that  voyage  in  the  course  of  which  the  ves- 
sel was  insured ;  and  if  she  was  seaworthy  at  that  period,  then  the 
plaintiff  would  have  been  entitied  to  succeed.    But  it  seems  to  me  a 
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good  objection  to  the  plea  that  there  is  nothing  in  it  which  can  pro* 
perly  raise  this,  the  tme  point  in  the  case,  at  alL  The  plea,  therefore, 
10,  in  my  opinion,  no  answer  to  the  declaration. 

Far;cb,  B.  The  first  three  questions  proposed  by  your  lordships, 
aa  well  as  the  last,  were  under  the  consideration  of  my  brethren  and 
myself,  by  whom  the  present  case  was  decided  in  the  Court  of  Ex- 
chequer Chamber ;  but  as  they  were  not  necessary  for  the  decision  of 
the  case  in  the  court  below,  we  disclaimed  deciding  upon  them ;  nor 
were  they  argued  there  so  fully,  nor  so  much  deliberated  upon,  as  if 
fliey  had  been  essentially  necessary  to  the  decision  of  the  case  itself. 
As  your  lordships  have  now  proposed  to  us  the  first  three  questions 
in  distinct  terms,  it  is  my  duty  to  pronoxmce  my  opinion  upon  them, 
which  I  proceed  to  do,  though  not  with  quite  so  much  confidence  or 
satisfaction  to  myself  as  I  should  haCve  done  if  they  had  been  argued 
at  the  bar  in  the  manner  they  would  have  been  if  essentially  neces- 
sary to  the  decision  of  the  question  in  the  cause.  That  question  was 
simply  whether  the  fourth  plea  is  valid ;  and  the  only  point  involved 
in  that  question  is,  whether  there  is  an  implied  condition  in  every 
policy  of  assurance  for  time  in  the  form  of  this  policy,  under  all  cir- 
cumstances in  which  the  ship  shall  be  situated,  that  she  should  be 
seaworthy  at  the  commencement  of  the  term  or  the  date  of  the  policy. 
Unless  there  is,  the  plea  is  bad.  I  am  of  opinion  that  there  is  no 
warranty  or  implied  condition  that  the  ship  was  seaworthy  at  the 
commencement  of  the  term;  and,  upon  the  best  consideration  I  can 
give  to  the  subject,  I  think  I  ought  to  advise  your  lordships  that  there 
18  none  that  the  ship  was  seaworthy  at  any  particular  time ;  that 
liiere  is,  in  fact,  no  warranty  of  seaworthiness  at  alL 

The  whole  of  tiie  law  upon  this  subject  depends  upon  one  ques- 
tion, whether  there  is  any  sufficiently  distinct  and  clear  authority  in 
the  common  law  for  annexing  anv  condition  of  this  sort  to  a  policy 
of  assurance  for  time.  The  pohcy  is  a  written  instrument,  which 
contains  a  number  of  express  stipulations ;  none  on  the  subject  of 
seaworthiness,  for  the  notion  that  it  was  involved  in  the  term  ^^  good 
ship  "  in  policies  is,  I  think,  put  an  end  to,  for  the  reason  stated  in 
the  judgment  in  the  Court  of  Exchequer  Chamber  in  this  case,  and 
has  been  entirely  abandoned  in  the  argument  at  your  lordships'  bar. 
If,  then,  there  is  any  such  warranty  or  condition,  it  must  be  added 
to  the  written  policy,  as  an  incident  annexed  to  the  contract,  and  that, 
either  by  the  usage  of  trade  or  by  the  common  law  of  the  land,  from 
the  nature  of  the  policy  itself,  there  is  no  other  way  in  which  it  can 
be  added.  The  custom  of  trade,  which  is  a  matter  of  evidence,  may 
be  used  to  annex  incidents  to  all  written  contracts,  commercied  or 
agricultural,  and  others,  which  do  not  by  their  terms  exclude  it,  upon 
the  presumption  that  the  parties  have  contracted  veith  reference  to 
such  usage,  if  it  is  applicable.  This  is  explained  in  the  case  of  Hut^ 
ion  V.  Warren^  1  M.  &  W.  475.  But  in  this  case  there  is  no  evidence 
stated  on  the  record  of  such  usage ;  and  none  such  can  be  supposed 
to  exist,  unless  there  be  evidence  of  it.  Such  a  condition  may,  how- 
ever, be  annexed,  as  a  necessary  incident,  by  the  common  law.    The 
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Bimple  question  is,  does  the  oommon  law  aimex  any  such  incident  3 
An  examination  of  the  authoritiesi  judicial  deciflions,  and  dicta,  aad 
text-writers  on  the  common  law,  from  which  we  derive  oujr  know^ 
ledge  of  that  law,  leaves  us  without  any  satisfactory  proof  that  the 
same  implied  warranty  or  condition  as  to  seaworthiness  at  the  oam- 
mencement  of  the  risk,  which  confessedly  is  annexed  to  voyage 
policies,  or  any  warranty  or  condition  as  to  seaworthiness,  is  an- 
nexed to  time  policies. 

In  the  common  law  of  England,  to  be  collected  fiom  these  souroee^ 
tiiere  is  ample  authority  that  a  warranty  or  condition  of  sea- 
worthiness at  the  commencement  of  the  risk  is  implied  in  all  voyase 
policies,  whether  it  has  been  adopted  originaUy  from  the  tew  m^ichaS^ 
or  implied  from  the  very  nature  of  the  contraet  itsell  So  other  con- 
ditions are  implied ;  as,  not  to  deviate  firom  the  usual  cou]:3e  of  the 
voyage,  to  conmience  it  in  a  reasonable  time,  to  disclose  all  material 
circumstances;  and  the  non-perfocmanoe  of  these  conditions  avoids 
the  poUcy,  whether  it  arises  from  fraudulent  motives  or  not  This 
is  explained  at  length  in  the  more  accurate  report  of  the  judgment 
of  the  Court  of  Exchequer  Chamber  in  16  Queen's  Bench  Re- 
ports, 158,  and  the  authorities  there  referred  to,  and  they  need  not 
now  be  repeated.  It  is  xmdoubted  law  that  there  is  an  implied 
warranty,  with  respect  to  a  policy  for  a  voyage,  that  the  ship  should 
be  seaworthy  at  the  conunenoement  of  the  voyage,  or  in  port  when 
preparing  for  it,  or  had  been  seaw<vthy  when  we  voyage  insured 
had  been  commenced,  if  the  insurance  is  on  a  vessel  already  Bt 
sea  for  the  voyage,  which  voyage  being  commensurate  with  the 
risk  insured,  tiie  warranty  is  compendiously  described  as  a  wai^ 
ranty  of  seaworthiness  at  the  commencemeut  of  the  risk;  and 
this  has  led  to  the  supposition  that  there  is  always  such  a  war- 
ranty. It  is  also  perfectly  clear,  that  in  our  law  there  is  no  oth^ 
warranty  of  seaworthiness  in  a  voyage  policy  tbaja  that  the  ship 
is  seaworthy  at  the  commencement  of  the  voyage.  There  is  no 
warranty  in  the  law  of  England  that  the  vessel  shall  continue  sea- 
worthy after  the  voyage  is  commenced ;  none  that  the  crew,  if  ori- 
ginally competent,  shall  continue  so ;  none  that  the  vessel  shall  be 
navigated  with  due  care  and  skill  during  the  voyage ;  none  that  pi- 
lote  shall  be  taken  on  board  at  proper  places,  if  the  voyage  has 
aheady  commenced,  unless,  perhaps,  where  required  by  act  of  par- 
liament ;  none,  on  an  insurance  for  one  voyage  out  Bjod  home,  that 
the  ship  shall  be  seaworthy  on  her  return  voyage ;  —  although  these 
might  all  be  very  reasonable  conditions  to  be  imposed  on  the  as- 
sured for  the  benefit  of  the  underwriters,  and  which  have  been  by 
law  or  custom  imposed  upon  American  underwriters ;  for  in  all  these 
respects  our  law  differs  from  the  law  of  the  United  Stetes,  in  which 
it  is  the  acknowledged  rule,  that  the  assured  must  not  only  have 
his  vessel  seaworthy  at  the  commencement  of  his  voyage,  but  keep 
her  so,  so  far  as  depends  upon  himself,  during  its  continuance,  ana 
the  underwriters  are  discharged  firom  any  loss  which  is  distincUy 
shown  to  have  arisen  from  the  negligence  or  misconduct  of  the 
assured  in  not  keeping  the  ship  in  a  perfect  state.    The  authoritu^ 
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axe  cited  by  Mr.  Amoold  in  his  excellent  book  on  Insurance,  vol.  1, 
p.  666.  The  only  ^^airanty,  then,  as  to  seaworthiness  in  a  voyage 
policy,  recognized  by  our  law,  is,  according  to  all  the  authorities,  that 
the  vessel  was  sea^rorthy  at  tiie  commencement  of  the  voyage.  But 
it  is  equally  dear  that  there  is  no  satisfactory  decision,  dictum  of 
a  judge,  or  authority  of  a  text-writer,  that  there  is  any  such  war- 
ranty of  seaworthiness  at  the  conmiencement  of  the  term  in  a  time 
policy. 

The  Ck>urt  of  Queen's  Bench  proceeded,  in  their  judgment  in  this 
case,  on  two  suppositions  —  first,  that  the  opinion  of  all  the  lawyers 
in  modem  times  was  clear,  that  there  wbs  no  difference  between  a 
time  policy  and  one  for  a  particular  voyage,  as  to  the  implied  warranty 
of  seaworthiness ;  and  that  the  same  point  was  settled  by  the  case 
of  Sadler  v.  Dixon^  8  M.  &  W.  895,  following  that  of  BbUing$worth 
V.  Brodrick,  7  Ad.  &  EL  40.     The  judgment  of  the  Court  of  Exche- 
quer Chamber  states  the  grounds  for  holding  that  the  Court  of  Queen's 
Bench  was  mistaken  in  both  these  respects.   As  to  the  first,  the  judges 
then  present  on  that  occasion  were  not,  nor  am  I  now,  aware  of  any 
such  prevailing  opinion  in  the  profession ;  and  as  to  the  opinion  of 
text-writ6ES,  the  authorities  cited  in  the  judgment  show  that  this  ques- 
tion was  a  mattter  yet  unsettled.  Mr.  Amould,  after  stating  in  voL  1, 
p.  411,  that  a  question  has  been  raised  whether  the  extent  and  mean- 
ing of  the  implied  warranty  is  the  same  in  a  time  as  a  voyage  policy, 
states  that  the  better  opinion  is  that  it  is,  but  that  the  question  will 
afterwaidB  be  folly  discussed  by  him  ;  and  in  p.  670  proceeds  to  dis- 
cuss it,  and  intimates  his  notion  as  to  time  policies,  that  the  implied 
warranty  is  that  the  ship  should  be  seaworthy  when  she  sails  under 
the  policy  for  the  voyage  or  course  of  navigation  on  which  it  is  con- 
templated to  employ  her  during  the  term ;  and  what  that  voyage  is, 
is  a  matter  of  evidence.     This  is  not  the  same  proposition  as  that 
the  vessel  must  be  seaworthy  at  the  moment  that  the  term  com- 
mences, wherever  she  may  be,  but  quite  a  different  one.     He  refers 
for  that  position  to  the  case  of  Alexander  v.  PraU^  which  came  on  in 
the  Court  of  Exchequer  on  the  24th  January,  1846,  where  a  vessel  was 
insured  for  twelve  months  from  the  date  of  her  arrival  at  Sydney,  in 
which  the  question  was  discussed,  whether,  when  the  vessel  sailed  on 
her  intended  voyage  from  Sydney,  she  should  not  be  seaworthy  for 
that  voyage.     He  says  that  the  court  intimated  its  opinion  that  the 
vessel  should  be  seaworthy  for  the  voyage  then  intended ;  but  the 
pleadings  did  not  raise  the  question,  and  the  cause  was  sent  down 
to  a  new  trial,  vrith  power  to  amend  them  in  order  to  raise  it ;  and 
the  cause  was  settled.    This  case,  in  effect,  decided  nothing ;  and  it 
was  so  little  the  subject  of  argument  at  the  bar,  that  I  have  no  note 
of  it,  though  I  have  all  cases  of  the  least  importance  at  that  period. 
Mr.  Sergeant  Marshall,  (vol,  1,  p.  151,)  not  having  his  attention 
directed  to  the  distinction  between  time  and  other  policies,  lays  it 
down  that  the  ship  insured  must  be  seaworthy  at  the  time  of  her 
sailing,  not  at  the  commencement  of  the  risk ;  and  the  late  Park,  J., 
in  his  work  on  insurance,  p.  460,  states  the  time  of  insurance  to  be 
the  period  at  which  the  vessel  was  to  be  seaworthy ;  certainly  an 
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inaocrtrate  proposition,  and  probably  not  intended  to  be  so  nnder- 
stood,  as  one  of  the  autHorities  cited  by  him  refers  to  the  commence* 
ment  of  the  voyage,  and  the  other  is  a  mere  illustration  of  Lend 
Mansfield  in  Carter  y.  Boehm^  3  Buir.  1913,  where  the  interest  in  a 
fort  was  insured  for  time,  and  his  lordship  said  that  the  utmost  that 
could  be  contended  for  was,  that  the  underwriter  trusted  to  the  fort 
being  in  the  condition  in  which  it  ought  to  be,  in  like  manner  as  it  is 
taken  for  granted  that  a  ship  insured  is  seaworthy ;  but  at  what  time 
the  fort  ought  to  be  in  that  state  was  quite  immaterial  upon  the  facts, 
as,  in  the  opinion  of  the  court,  it  was  so  at  the  time  of  the  commence- 
ment of  the  term  insured,  and  at  the  time  of  making  the  policy  the 
fort  was  certainly  lost.  So  that  Lord  Mansfield  never  could  have 
meant  to  say  that  seaworthiness  was  necessary  at  the  time  of  the 
loss.  Mr.  Phillips,  an  American  author  of  repute,  in  his  Treatise  on 
Assurance,  (vol.  1,  p.  328,)  does  not  appear  to  think  this  a  settled 
point  in  America.  He  refers  to  the  opinion  of  the  American  Chief 
Justice  Shaw^  who  says,  that  whether  the  rule  of  seaworthiness 
would  apply  when  the  ship  had  been  on  a  long  voyage  was  a  matter 
of  doubt ;  and  if  it  did,  it  must  be  understood  with  great  latitade. 
Paddock  v.  The  Franklin  Inmra/nce  Company^  11  Pick.  227.  So  far, 
therefore,  as  relates  to  the  opinion  of  the  text-writers,  the  proposition, 
in  the  judgment  of  the  Court  of  Queen's  Bench,  is  by  no  meana 
made  out ;  nor  is  the  judgment  supported  by  either  of  the  authorities 
referred  to  as  deciding  the  question.  In  the  first  case,  {Hollingswortk 
V.  Brodrick,  7  Ad.  &  EL  40,)  the  plea  was,  that  after  the  term  com- 
menced, and  before  the  loss,  the  vessel  became  unseaworthy,  and 
might  have  been  repaired  at  a  reasonable  expense,  and  that  the  ship 
remained  unseaworthy  at  the  time  of  the  loss;  and  the  court  decided 
'  that  plea  to  be  insufficient,  being  of  opinion  that  a  state  of  unsea- 
worthiness during  the  voyage  could  not  be  a  defence,  unless,  at  aD 
events,  it  was  shown  to  be  the  cause  of  the  loss,  if,  indeed,  that  woold 
make  any  difference,  as  it  would  not.  Nothing  was  decided  as  to 
there  being  an  implied  warranty  in  time  policies,  as  a  condition  pre- 
cedent to  the  policy  attaching,  or  as  to  the  time  to  which  that  wa^ 
ranty  relates. 

The  only  part  of  the  case  bearing  upon  the  present  question  is  a 
dictum  of  Patteson,  J.,  in  the  course  of  his  judgment,  ^'  that  the 
implied  warranty  of  seaworthiness  is  satisfied  if  the  ship  is  sea- 
worthy at  the  commencement  of  the  risk,"  and  that  he  does  not 
"  know  of  any  distinction  on  account  of  the  risk  being  for  time.'' 
But  the  learned  judge  was  evidently  speaking  with  reference  to  that 
case,  in  which  the  question  was,  whether  there  was  any  implied  con- 
dition as  to  keeping  the  vessel  in  repair  after  the  term  commenced; 
and  if  it  meant  more  than  there  was  no  difference  between  a  time 
policy  and  a  voyage  policy  in  that  respect,  and  that  there  was  a  war- 
ranty or  implied  condition  of  seaworthiness  at  the  commencement 
of  the  term,  it  is  of  less  weight,  because  that  question  was  quite  fo- 
reign to  that  case,  and  did  not  arise  at  all  in  it.  Nor  did  the  case  of 
Sadler  v.  Dixon,  5  M.  &  W.  206;  8  M.  &  W.  895,  settle  that  point; 
on  the  contrary,  the  judgment  of  the  Court  of  Exchequer  expressly 
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states  the  point  to  be  unsettled ;  and  it  decided  merely  that  the  im- 
plied warranty  vras  at  least  not  more  extensive  than  that  on  a  policy 
on  a  Toyage ;  and  that  if  there  was  no  contract  for  the  conduct  of  the 
crew  in  one  case,  there  was  none  in  the  other. 

When  this  judgment  of  the  Court  of  Exchequer  was  affirmed, 
Tindaly  C.  J.,  used  some  expressions  which  were  contended  before 
us  to  amount  to  an  opinion  that  the  implied  warranty  of  seaworthi- 
ness was  the  same  in  a  time  and  a  voyage  policy,  and  applied  to  the 
commencement  of  the  ri^k.    But  it  is  clear  from  the  context  that  no 
such  position  was  meant  to  be  positively  laid  down,  but  only  that 
the  obligation  of  the  assured  on  a  time  policy  was,  after  the  policy 
attached,  not  more  extensive  than  that  on  a  voyage  policy,  and  did 
not  require  the  assured  to  keep  the  vessel  in  a  seaworthy  state.     The 
period  to  which  the  warranty  of  seaworthiness  attached  v^ras  wholly 
immaterial  in  that  case.     The  only  other  case  cited  before  your  lord- 
ships was  that  of  JERcks  v.  Thomtanj  Holt,  30.     That  was  a  decision 
of  Gibbs,  C.  J.,  at  Nisi  Prius^  in  a  tried  on  a  time  policy  on  a  whaling 
voyage,  with  liberty  of  cruising  for  prize ;  and  he  held  that  it  was 
enough  to  satisfy  the  implied  warranty  of  seaworthiness  if,  at  the 
commencement  of  the  time,  the  ship  had  a  crew  fit  for  one  of  the 
purposes,  though  unfit  for  the  other.   It  maybe  inferred  from  the  fact 
of  Gibbs,  C.  J.,  leaving  that  case  to  the  jury,  that  he  thought  that  there 
was  in  a  time  policy  an  implied  warranty  or  condition  of  seaworthi- 
ness of  some  sort  at  the  commencement  of  the  term  for  which  the 
ship  was  insured.     But  the  facts  may  not  have  made  it  necessary  for 
Um  to  give  that  question  much  consideration,  as  the  plaintiff  was 
likely  to  succeed  even  if  there  was  such  a  warranty;  and  at  all  events 
it  was  no  more  than  a  Niri  Prius  opinion ;  and  as  the  decision  was 
in  favor  of  the  plaintiff,  and  the  propriety  of  it  could  not  be  ques- 
tioned by  a  SEiotion  for  a  new  trial,  it  is  of  so  much  less  weight. 

In  this  state  of  the  dicta  and  decisions  on  the  subject  of  warranties 
of  seaworthiness  on  time  policies,  (and  these  are  all,)  it  is  impossible 
to  say  that  they  supply  satisfactory  proof  that  there  is  any  warranty 
of  seaworthiness  at  the  time  of  the  commencement  of  the  term. 
The  decisions  distinctly  show  that  there  is  none  —  that  the  ship  is  to 
continue  seavrorthy  for  the  term.  In  truth,  there  is  only  one  Nisi 
Prius  dedsion  in  support  of  the  proposition  that  there  is  such  a  war- 
ranty as  to  the  commencement  of  the  term.  From  the  course  the 
cause  took  it  could  not  be  afterwards  questioned;  and  the  dicta 
refiened  to  are  explained  by  the  context,  or  extrajudicial.  It  lies  upon 
those  who  seek  to  add  another  condition  to  a  written  contract,  not 
expressed,  where  there  is  no  evidence  of  usage  of  trade,  to  show  that 
the  law  implied  it.  These  authorities  are  of  themselves,  in  my  judg- 
ment, quite  inadequate  for  such  a  purpose.  K,  however,  precisely  the 
same  principle  applied  to  both  the  case  of  a  voyage  and  a  time  policy, 
if  they  were  exactly  analogous  in  this  respect,  less  positive  authority 
might  be  required,  and  it  might  be  thought  that  these,  at  best  slender 
authorities,  would  be  sufficient.  Perhaps  even  without  them  such  a 
condition  might  be  implied  if  the  cases  were  similar,  but  they  cer- 
tainly are  not.    In  a  voyage  policy  the  owner  of  a  ship  has,  generally 
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speaking,  the  power  to  make  the  ship  seaworthy  at  the  commence- 
ment of  the  voyage.  In  the  ordinary  course  of  navigation,  he  al-ways 
does  so  for  his  own  sake ;  he  is  bound  to  do  so  for  the  safety  of  his 
crew,  and  for  the  safety  of  the  cargo  placed  on  board ;  he  contracts 
with  every  shipper  of  goods  that  he  will  do  so.  If  the  ship|)er  of 
goods  be  the  assured,  he  has  a  right  to  expect  a  seaworthy  ship,  and 
may  sue  the  shipowner  if  he  has  not.  Hence,  the  usual  course  being 
that  the  assured  can  and  may  secure  the  seaworthiness  of  the  ship, 
either  directly  if  he  be  the  owner,  or  indirectly  iC  he  be  the  shipper, 
it  is  by  no  means  unreasonable  to  imply  such  a  contract  in  a  policy 
on  a  ship  on  a  voyage,  and  so  the  law  most  clearly  has  implied  it.  It 
may  happen,  indeed,  in  some  cases,  that,  from  the  want  of  proper 
materials,  of  skilful  artisans,  of  proper  docks  in  the  port  of  ou^t^  of 
sufficient  funds  or  credit,  or  from  the  hidden  nature  of  defects,  the 
owner  may  not  be  able  to  fulfil  the  duty  of  making  the  ship  seawor- 
thy at  the  commencement  of  the  voyage ;  but  the  law  cannot  regard 
these  exceptional  cases,  <'  ad  ea  qtue  frequentius  acciduntjura  adap- 
tcmtiir  ;  "  and  it  wisely,  therefore,  lays  down  a  general  rule,  which  is 
a  most  reasonable  one  in  the  vast  majority  of  voyage  policies,  that 
the  assured  impliedly  contracts  to  do  that  which  he  ought  to  do  on 
and  before  the  commencement  of  the  voyage — that  is,  to  make  the 
ship  seaworthy  at  the  commencement  of  it,  and  in  part,  quoad  hoc, 
in  the  preparation  for  it.  The  contract  contained  in  the  policy  im- 
poses on  him  no  duties  which  were  not  incumbent  on  hun  before. 
But  how  different  is,  in  general,  the  case  of  one  who  insures  for  a 
time.  He  does  not  necessarily  know  the  position  of  his  vessel  at  the 
commencement  of  the  term ;  if  the  term  commences  whilst  the  ves- 
sel is  absent  from  a  port,  he  cannot,  generally  speaking,  cause  her 
thus  to  be  repaired,  and  no  care  or  expense  of  himself  or  agent  could 
secure  that  object.  The  ship  may  have  lost  her  anchor,  or  sails,  or 
rudder ;  part  of  her  crew  may  have  deserted,  or  be  dead  of  malignant 
.fever.  All  these  defrciences,  generally  speaking,  are  such  that  no 
care  or  expense  could  have  prevented  or  cured.  How  unreasonable, 
then,  would  it  be  for  the  law  to  hold  that  there  was  in  every  case 
added  to  a  policy,  which  is  silent  on  the  subject,  a  condition  which, 
in  most  cases,  it  would  be  impossible  for  the  assured  to  folfiL  These 
considerations  render  a  time  policy  essentially  different  from  one  on  a 
ship. 

It  is  a  powerful  argument  against  implying  a  condition  of  sea- 
worthiness by  a  party  who  generally  has  it  not  in  his  power  to  fulfil 
it ;  nor  is  it  a  satisfactory  argument  that  it  ought  to  be  implied  in  all 
cases  where  it  actually  is  in  the  power  of  the  party  to  do  so ;  for  the 
law  usually  acts  by  general  rules,  and  the  maxim  which  I  have  quoted 
is  clearly  applicable.  Nor  is  it  an  answer  to  say  that  a  more  liberal 
construction  of  the  term  "seaworthy"  in  time  policies  might  obviate 
this  objection,  and  that  a  different  degree  of  seaworthiness  is  suffi- 
cient for  the  completion  of  a  voyage  already  begun  than  would  be 
necessary  for  the  entire  voyage ;  that  a  ship  which  was  in  the  com- 
mencement of  the  voyage  perfectly  seaworthy  in  respect  of  the  state 
of  her  hull,  equipment,  and  stores,  would  be  still  seaworthy  for  this 
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p\irpo8e,  though  in  the  middle  of  the  voyage,  when  the  time  policy 
should  attach,  her  hull  had  suffered  by  wear  and  tear,  her  stores  been 
diminished,  or  equipment  deteriorated ;  for  she  still  might  be  reason- 
ably capable  of  performing  the  rest  of  the  voyage.  Doubtless  this 
is  true ;  but  any  laxity  of  the  term  "  seaworthy  "  would  not  provide 
for  the  cases  of  losses  of  the  anchors,  rudder,  or  masts,  or  sails,  or 
crew,  or  of  irreparable  sea  damage,  after  incurring  which  no  vessel 
could,  in  the  most  loose  interpretation  of  the  term,  be  considered  as 
seaworthy.  I  therefore  come  to  the  conclusion,  from  these  premises, 
that  there  is  not,  in  the  case  of  a  time  policy,  an  implied  warranty 
or  condition  that  the  vessel  was  seaworthy  at  the  commencement  of 
the  term  insured.  I  feel  no  doubt  that  this  condition  cannot  be  im* 
plied. 

I  am  equally  clear  that  there  is  no  implied  warranty  or  condition 
that  the  ship  insured  shall  be  seaworthy  at  the  date  of  the  insurance. 
There  is  a  total  absence  of  all  authority  for  this,  if  I  except  the  part 
I  have  already  quoted  from  Mr.  Justice  Park's  book,  and  which  is, 
for  the  reason  above  given,  evidently  an  unintentional  inaccuracy 
of  expression.  And,  indeed,  the  expression  in  this  poUcy,  ^^  lost  or 
not  lost,"  'which  means  lost  or  not  lost  when  the  policy  was  effected, 
totally  excludes  all  idea  of  an  impUed  warranty  or  condition  that  the 
ship  was  then  seaworthy.  Two  other  cases  of  implied  virarranty  or 
condition  of  seaworthiness  may  be  suggested  in  which  there  is  more 
doubt.  One,  that  the  ship  was  seaworthy  at  the  commencement  of 
the  voyage,  of  which  the  time  insured  by  the  time  policy  was  part ; 
as,  for  instance,  if  the  ship  sailed  on  the  1st  June,  1850,  on  a  voyage 
from  Liverpool  to  the  East  Indies  and  China  and  back  —  a  voyage 
might  probably  last  two  years — and  the  time  policy,  being  meant 
to  cover  part  of  that  voyage,  was  from  the  1st  June,  l850,  to  the  1st 
June,  1851,  would  there  be  any  implied  warranty  or  condition  that 
the  ship  was  seaworthy  when  she  sailed  from  Liverpool  ?  Would 
there  be  any  if  the  time  policy  expressly  stated  on  the  face  of  it  that 
the  time  was  part  of  that  voyage ;  as,  for  instance,  that  the  ship  was 
injured  from  the  1st  June,  1850,  to  the  1st  June,  1851,  on  a  voyage 
from  Liverpool  to  the  East  Indies  and  China  and  back  ?  Upon  this 
question  I  cannot  answer  your  lordships  with  so  much  confidence  as 
upon  the  olher.  My  opinion  might  possibly  be  qualified  or  altered 
by  a  more  solemn  argument,  where  those  were  the  questions  upon 
which  the  decision  was  to  turn ;  but  I  answer  them  by  saying,  that 
it  seems  to  me  that  there  is  no  warranty  in  either  case,  for  this  short 
reason,  because  I  cannot  find  any  satisfactory  authority  in  the  law  of 
England  for  annexing  such  an  implied  condition  or  warranty  to  a 
written  insurance  which  primd  facte  contains  all  the  terms  upon  which 
the  parties  contract ;  though  there  is  much  more  reason  for  implying 
such  a  contract  than  one  of  seaworthiness  at  the  commencement  of 
the  term,  inasmuch  as  it  w^s  competent,  generally  speaking,  for  the 
assured  to  secure  the  performance  of  such  a  condition  —  a  condition 
of  seaworthiness  at  the  commencement  of  the  voyage  —  and  in  the 
ordinary  course  of  navigation  he  would  do  so.    The  absence  of  these 

4* 
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implied  warranties  will  not  practically  be  attended  with  the  mifichief 
wMch  it  is  said  they  are  calculated  to  preyent 

In  cases  in  which  the  assured  wilfully  permits  the  ship  to  sail,  or 
knows  that  she  has  sailed,  on  the  voyage  of  which  the  time  policy 
covers  part,  in  an  unseaworthy  state,  the  insurance  would  be  voia 
on  the  ground  of  the  conceahnent  of  a  material  circumstajice,  and 
this  will  prevent  the  frequency  of  such  an  occurrence ;  and  in  all 
cases  in  which  the  underwriter  wishes  to  be  secure  against  such  a 
contingency,  he  may  take  care  to  provide  for  it  in  the  policy  by  intro- 
ducing a  warranty  of  seaworthiness  at  the  commencement  of  the 
risk  or  voyage,  which,  however,  would  lead  to  a  dimination  of  the 

f)remium.  The  answers  to  the  first  three  questions  will  lead  your 
ordships  to  conclude  that  my  answer  to  the  last  question  is,  that  the 
plea  is  clearly  bad.  The  plea  is  in  these  terms  —  "  That  the  said  ship 
or  vessel  in  the  said  dedaration  mentioned  was  not  at  the  time  of 
the  commencement  of  the  said  risk  in  the  said  policy  of  insurance 
mentioned,  nor  at  the  making  of  the  said  insurance,  nor  on  the  said 
25th  September,  1843,  in  the  said  declaration  mentioned,  seaworthj; 
or  in  a  nt  and  proper  condition  safely  to  go  to  sea,  but,  on  the  con- 
trary thereof,  was  whoUy  unseaworthy."  The  meaning  of  the  term 
"commencement  of  the  risk"  clearly  is  the  commencement  of  the 
risk  which  the  underwriters  are  to  take  on  themselves  —  the  com- 
mencement of  their  liability — that  is,  the  commencement  of  ihe  term 
of  insurance.  K  there  was  no  implied  contract  or  condition  of  sea- 
worthiness at  the  commencement  of  the  risk  or  term,  (which  is  the 
same  thing,)  there  was  none  of  seaworthiness  on  the  25ih  Septem- 
ber, and  certainly  none  of  seaworthiness  at  the  date  of  the  policy^ 
for  the  policy  is,  "  lost  or  not  lost."  Therefore  it  is  utterly  immate- 
rial whether  the  ship  was  seaworthy  or  imseaworthy  at  any  of  these 
periods,  and  the  plea  is  clearly  bad* 

Pollock,  C.  B.  Adverting  to  the  record  and  proceedings  in  this 
case,  I  am  of  opinion  that  the  policy  is  not  subject  to  any  implied 
condition  or  warranty  that  the  ship  was  seaworthy.  This  is  the 
plain  obvious  meaning  of  the  language  used  by  the  contracting  pa^ 
ties,  looking  to  the  poUcy  alone.  There  is  no  such  condition  or  wa^ 
ranty  to  be  found  in  the  policy  itself.  The  use  of  the  epithet  "good," 
applied  to  the  ship,  conveys  no  such  warranty,  as  has  been  already 
observed  by  more  than  one  of  my  learned  brothers.  And  apart  from 
any  other  consideration  dehors  the  policy,  this  is,  in  my  judgment, 
the  construction  which  a  court  of  law  ought  to  put  upon  the  contract 
entered  into  between  the  parties.  It  is  a  contract  of  indemnity  against 
certain  perils  to  which  the  ship  may  be  exposed.  Any  fraud,  or  any 
concealment  of  any  matter  material  for  the  consideration  of  tiie 
underwriter,  would  vitiate  the  contract.  But  it  contains**  no  condi- 
tion or  warranty  as  to  the  state  of  the  vessel,  as  to  which  it  is  to  be 
Eissumed  that  tne  assured  knew  no  more  than  the  underwriter;  for 
if  he  did,  and  it  were  material,  he  would  be  bound  to  communi- 
cate it. 

The  arguments  in  favor  of  the  opposite  conclusion,  namely,  tha^ 


J 


HOUSE  OF  LORDS,  1853.  43 

Gibson  v.  Small. 

there  is  some  condition  or  warranty  of  seaworthiness,  are  plausible, 
and  at  first  sight  not  without  apparent  force ;  bnt  I  think  they  are  not 
sound.    As  £Bur  as  they  are  founded  upon  the  public  advantages  of 
such  a  condition,  and  its  tendency  to  protect  the  lives  and  secure  the 
property  of  those  who  embark  in  marine  adventures,  I  think  they  ought 
not  to  influence  our  judgment.     Our  duty  is  to  expound  contracts  ac- 
cording to  the  lawful  intentions  of  the  parties  who  make  them,  ex- 
pressed by  the  language  they  have  used ;  and  we  are  not  at  Uber^  to 
insert  or  imply  a  condition  of  seaworthiness,  (on  account  of  what  we 
may  deem  to  be  its  general  importance  or  its  beneficial  public  results) 
unless  we  are  satisfied  that  such  was  the  undoubted  meaning  of  the 
contracting  parties.    But  as  far  as  they  are  founded  on  the  established 
*  and  now  recognized  usage,  custom,  or  practice  which  has  obtained 
among  merchants  and  underwriters  in  all  voyage  poUcies,  that  there 
is  an  implied  condition  of  seaworthiness,  the  opposing  arguments  are 
^ititled  to  careful  examination  and  attentive  consideration.     It  is 
m^ed,  that  as  in  all  policies  of  insurance  for  a  voyage  there  is  such  a 
condition  or  warranty,  therefore  there  ought  to  be,  and  it  must  be 
implied  that  there  is,  some  such  condition  in  a  policy  for  time.     No 
doubt,  in  the  ordinary  contract  of  insurance  for  a  voyage,  there  is  an 
implied  condition  or  warranty  that  the  ship  was  seaworthy  when  she 
sailedyif  the  voyage  has  begun;  or  shall  be  rendered  seaworthy  before 
she  sails,  if  the  voyage  has  not  begun ;  and  this  condition  is  implied 
whether  the  insurance  be  on  ship  or  goods.     And  if  the  case  were  put 
of  an  ordinary  insurance  for  a  voyage  enlarged  into  an  insurance  for 
time,  beginning  the  adventure  or  risk  with  the  sailing  on  a  certain 
voyage  nom  a  given  port,  and  continuing  for  a  given  time,  I  should 
thmk  there  would  be  in  such  a  case  an  implied  condition  that  the 
ship  was  seaworthy  at  the  time  of  her  sailing  on  the  voyage ;  and  I 
should  conclude  that  the  commencement  of  the  risk,  by  the  sailing  on 
the  voyage,  was  introduced  vnih  the  very  object  of  thereby  creating  the 
impUed  condition.     So,  if  such  were  the  original  terms  of  the  policy, 
that  is,  if  a  time  policy  conrnienced,  not  with  a  day  certain,  but  with 
the  sailing  of  the  ship  on  a  particular  voyage,  the  risk  to  be  continued 
for  a  time  certain,  and  not  merely  to  the  end  of  the  voyage,  I  think  it 
might  reasonably  be  contended,  without  any  special  words  of  contract, 
that  the  known  and  established  condition  of  seaworthiness  at  the 
commencement  of  the  voyage  ought  to  be  imported  into  or  implied 
in  such  a  policy*     Now,  considering  that  time  policies  have  been,  to 
some  extent,  introduced  instead  of  voyage  policies,  the  latter  having 
always  some  reference -to  some  conmtion  or  warranty  of  seaworthi- 
ness, it  is  a  very  plausible  suggestion  that  those  who  enter  into  con- 
tracts or  policies  for  time  must  have  some  reference  to  some  condi- 
tion or  warranty  of  seaworthiness,  either  at  the  commencement  of  the 
risk,  or  at  the  oate  of  the  contract,  or  at  the  commencement  of  the 
voyage,  or  at  some  antecedent  period.    But  it  appears  to  me  to  be 
so  diificult  to  firame  any  condition  or  warranty  that  shall  in  all  cases 
(perhaps  in  any)  be  analogous  or  equivalent  to  the  well  known  con- 
mtion or  warranty  in  a  vovage  policy,  that  I  think  we  are  not  justi- 
fied in  making  a  contract  for  the  parties  which  they  have  not  made 
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for  themselves,  even  if  we  had  more  certainty  than  I  think  we  possess 
that  the  contract  in  the  new  form  was  made  with  some  refesence  to 
the  long  established  condition  or  warranty  which  no  donbt  exists  in 
the  old  form. 

The  condition  or  warranty  of  seaworthiness  in  a  voyage  policy  has 
been  long  established  and  settled.  The  assured,  in  addition  to  the 
total  absence  of  all  fraud,  (which  the  law  requires  in  all  contracts)  — 
in  addition  to  the  fairest  and  fnllest  communication  of  every  mat^al 
circumstance  that  can  affect  the  risk  or  contract,  (which  is  not  required 
in  all  commercial  dealings,)  is  bound  by  an  implied  condition  or  wa^ 
ranty  that  the  ship  was  seaworthy  at  the  time  of  her  sailing,  or  shall 
be  rendered  so  before  she  sails ;  and  he  is  bound  by  this  condition, 
though  he  may  have  no  means  of  knowing  the  fact  one  wuy  or  the ' 
other,  and  may  have  little  or  no '  personal  control  over  the  matter, 
which  is  generally  the  case  in  a  policy  on  goods.  And  the  question 
is,  does  this  implied  condition  apply  to  a  policy  for  time  —  a  polity 
which  takes  up  the  vessel  in  port  or  at  sea,  employed  or  unemployed, 
earning  a  freight  or  seeking  a  cargo,  undergoing  repairs  or  encounter- 
ing a  storm  —  a  poUcy  wiiich  would  no  doubt  attach  to  the  vessel  if 
she  existed  as  a  ship,  though,  abandoned  by  the  crew  to  save  their 
lives,  she  were  speedily  about  to  founder  in  the  open  sea,  or  to  periah 
on  a  rocky  shore  ?  Now,  what  condition  or  warranty  of  seaworthi- 
ness can  be  presumed  or  implied  in  such  a  contract  as  this  is,  apply- 
ing to  and  attaching  under  such  a  variety  of  circumstances  ?  Can  it 
be  a  condition  or  warranty  of  seaworthiness  at  the  time  of  entering 
into  the  contract  ?  In  pursuing  this  inquiry,  if  the  condition  implied 
in  a  voyage  policy  be  the  ground  and  foundation  of  the  argument 
that  we  ought  to  and  must  imply  such  a  condition  in  a  time  policy, 
we  must  follow  the  analogy  strictly.  We  are  not  at  liberty  to  mould 
it  and  fashion  it,  to  contract  or  expand  it,  as  we  may  think  reasonable, 
and  adapt  it  to  any  varying  circumstances  that  may  come  before  us. 
Now,  in  a  voyage  policy,  it  is  quite  clear  that  there  is  no  condition  or 
warranty  of  seaworthiness  at  the  time  of  entering  into  the  contract 
In  a  case  of  a  voyage  policy,  the  vessel  at  the  time  of  the  contract 
may  have  encountered  perils  which  have  rendered  her  utterly  unsea- 
worthy ;  nay,  she  may  already  have  been  lost.  The  analogy  of  a 
voyage  policy,  therefore,  cannot  justify  our  implying  a  condition  or 
warranty  of  seaworthiness  at  the  time  of  entering  into  the  contract; 
but  can  we  imply  such  a  condition  with  reference  to  the  time  when 
the  liability  of  the  underwriters  commenced  —  that  is,  the  commence- 
ment of  the  time  during  which  the  contract  of  indemnity  is  to  last  ? 
Here,  again,  all  analogy  fails.  Put  the  case  of  a  voyage  policy  of 
this  sort.  A  ship  is  known  to  have  sailed  on  the  1st  January  on  a 
voyage  to  the  East  Indies.  On  the  1st  February  the  owner  proposes 
to  ensure  her,  but  only  from  that  day,  for  the  remainder  of  the  voy- 
age, taking  upon  himself  the  risk  of  antecedent  loss  or  damage.  Or 
a  similar  case  may  be  put  of  the  expression  "  lost  or  not  lost "  being 
left  out  of  the  policy.  In  such  a  contract  there  would  be  an  im- 
plied condition  that  the  vessel  was  seaworthy  on  the  1st  January, 
when  she  sailed  on  the  voyage,  but  not  that  she  was  seaworthy  on  the 
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Ist  February,  when  the  underwriter'B  risk  would  commence.  As, 
therefoie,  the  analogy  of  a  voyage  policy  will  not  justify  our  implying 
such  a  condition  or  warranty  at  the  date  of  the  contract  or  the  com- 
mencement of  the  risk,  it  seems  to  me  that  the  only  form  of  condition 
or  warranty  that  can  with  any  semblance  of  reason  be  even  suggested 
is,  that  the  vessel  was  seaworthy,  not  at  the  time  of  th^  making  of 
the  contract,  nor  at  the  time  of  the  risk  commencing,  but  at  some  an- 
tecedent period,  namely,  at  the  commencement  of  some  voyage,  either 
that  on  which  the  vessel  may  be  then  sailing  when  the  contract  is 
made,  or  that  on  which  she  was  sailing  at  the  commencement  of  the 
risk,  or  the  last  antecedent  voyage,  or  the  next  succeeding  voyage,  or 
all  or  any  of  theuL 

But  how  can  any  of  these  modes  of  implying  a  condition,  even  if 
they  could  be  derived  by  analogy  from  a  voyage  policy,  (which  I  think 
they  cannot,)  be  applied  to  vessels  employed  in  such  short  voyages 
as  m>m  Dover  to  Calais,  or  to  vessels  regularly  sailing  between  any 
two  ports  put  a  few  miles  distant  from  each  other ;  or  engaged  in  a 
whaung  voyage,  which  may  last  for  years,  though  a  time  policy  is 
allowed  to  endure  for  one  year  only ;  or  to  a  ship  that  has  been  in- 
sured for  time,  and  for  time  only,  during  the  whole  period  of  her  ex- 
istence ?  What  voyage,  in  such  cases,  can  be  selected,  at  the  com- 
mencement of  which  we  can  imply  a  condition  or  wanranly  of  sea- 
worthiness ?  Or  is  there  such  a  condition  as  to  every  fresh  voyage 
conunenced  by  the  vessel  during  the  time  ?  This,  however,  cannot 
be,  for  no  such  condition  or  warranty  arises  as  to  subsequent  sailings 
in  the  case  of  a  voyage  policy ;  for  if  a  ship  be  insured  for  several 
voyages  in  succession,  aU  as  one  adventure  —  as  if  a  ship  be  insured 
on  a  voyage  from  London  to  China,  from  China  to  Calcutta,  and 
thence  back  again  to  London,  with  power  to  make,  and  the  possibi- 
lity of  making,  several  intermediate  voyages — in  such  a  case  it  is  quite 
sumcient  that  the  vessel  was  seaworthy  when  she  sailed  from  Lon- 
don, the  commencement  of  the  whole  adventure ;  and  her  becoming 
onseaworthy  afterwards,  and  sailing  in  that  condition  from  an  in- 
termediate port,  is  no  breach  of  the  condition  or  warranty.  To  try 
the  conclusion  to  be  drawn  from  this  with  reference  to  time  policies, 
let  me  put  the  case  of  a  ship  insured  for  time  from  the  1st  January, 
1851,  to  the  31st  December,  1851,  both  days  inclusive,  and  sailing  on 
the  13th  December,  1851,  on  a  voyage  from  London  to  the  Cape  of 
Good  Hope,  and  then  at  the  end  of  we  year  a  fresh  policy  for  another 
year  is  enected  with  the  same  or  other  underwriters ;  in  the  case  of 
the  same  underwriters,  would  there  be  in  the  new  policy  a  condition 
or  warranty  of  seaworthiness  at  the  time  of  sailing  on  the  voyage  to 
the  Cape  of  Grood  Hope,  there  being  no  such  condition  in  the  old 
policy  f  It  appears  to  me  very  clearly  not ;  and  if  so,  neither  would 
there  be  with  a  different  underwriter,  otherwise  the  same  contract  in 
words  would  have  a  different  meaning,  according  as  it  might  be  made 
with  the  same  or  with  different  underwriters. 

The  result  of  all  this  satisfies  my  mind  that  an  insurance  for  time 
is  wholly  irrespective  of  seaworthiness  at  any  time  whatever,  and  is 
effected  merely  on  the  footing  of  its  being  without  fraud  in  perfect 
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good  faith,  and  with  the  fullest  commnnicatibn  of  all  material  circum- 
stances. The  truth  is,  the  substance  of  the  implied  condition  in  a 
voyage  policy  is,  that  at  the  commencement  of  the  voyage  insured 
the  ship  was  or  shall  be  seaworthy,  and  there  is  no  condition  with  re- 
ference to  any  antecedent  or  subsequent  time,  period,  or  event.  If^ 
therefore,  aA  insurance  be  effected  for  time  only,  wittiout  reference 
to  any  voyage  at  all,  I  do  not  see  how  a  court  of  law  can  imply  any 
condition  whatever  of  seaworthiness.  And  we  must  not  overlook 
this,  that  it  may  be  that  this  form  or  mode  of  insuring  has  been  adopt- 
ed for  thb  very  reason  —  that  thereby  the  assured  gets  rid  of  a  con- 
dition or  warranty  relating  to  a  matter  of  which  he  may  have  no 
knowledge  whatever,  and  over  which  he  may  have  a  very  imperfect 
control.  On  the  subject  of  the  authorities  I  entirely  concur  with  the 
judgment  delivered  by  my  Brother  Parke  in  the  court  below.  This 
point  has  never  yet  been  decided,  and  so  it  was  admitted  by  the 
counsel  at  your  lordships'  bar.  It  is  a  mistake  to  suppose  that  there 
has  been  any  decision  at  all  binding  on  a  court  of  law  as  an  author^ 
ity  on  the  subject,  though  there  may  have  been  expressions,  obiter 
dictOj  on  the  subject,  entitled  to  great  respect,  which  already  have  been 
stated  by  my  learned  brothers  who  have  preceded  me.  We  are,  then, 
at  perfect  liberty,  and  indeed  it  is  our  duty,  to  consider  the  question 
upon  principle ;  and  I  have  endeavored  to  state  the  grounds  upon 
which  I  have  arrived  at  the  conclusion,  that  my  answer  to  your  lord- 
ships' first  three  questions  is,  that  in  this  case  the  policy  is  not  sub- 
ject to  any  implied  condition  or  warranty  of  seaworthiness  of  any 
description  whatever ;  and  therefore  my  answer  to  the  last  question 
must  be,  that  the  plea,  which  is  founded  on  a  supposed  implied  war- 
ranty or  condition  of  seaworthiness,  is  not  valid  in  law,  and  is  no 
answer  to  the  action.^ 

The  further  consideration  of  the  case  was,  on  the  motion  of  the 
Lord  Chancellor,  adjourned. 

June  3.     The  House  now  delivered  its  judgment. 

Lord  St.  Leonards.  In  this  case  the  question  arose  on  a  time 
policy  on  a  ship.  The  policy  was  dated  in  November,  1843,  and  the 
assurance  was,  '<  lost  or  not  lost,  in  port  and  at  sea,  in  all  trades  and 
services  whatsoever  and  wheresoever,  during  twelve  months,  com- 
mencing on  the  25th  September,  1843."  The  record  does  not  show 
under  what  circumstances  the  assurance  was  effected,  nor  where  the 
ship  was  when  the  policy  was  issued.  It  was  assumed  in  the  argu- 
ment that  she  was  on  her  voyage.  The  risk  was  to  commence  as 
from  a  day  past.  In  a  voyage  policy,  where  the  contract  shows  the 
nature  of  the  adventure,  from  which  the  intent  of  the  parties  may  be 


1  The  judges  were  therefore  divided  in  their  opinion,  in  the  proportion  of  semen  to 
two,  Williams  and  Erie,  Js.,  being  in  favor  of  implying  the  condition  of  seaworthiness ; 
the  other  seven  being  against  implying  such  condition. 
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collected,  the  la^vv  implies  a  condition  of  seaworthiness  to  perform 
the  Yoyage.  This  has  long  been  a  settled  role ;  but  no  such  rule  has 
ever  prevailed  in  regard  to  time  policies.  The  Court  of  Queen's 
Bench  in  this  case  held  that  the  implied  warranty  extended  to  time 
policies,  as  'well  as  to  policies  for  a  voyage,  and  that  the  period  to 
which  the  warranty  applied  was  when  the  risk  attached.  Upon  error 
in  the  Court  of  Kicchequer  Chamber,  that  judgment  was  reversed. 
The  learned  judges,  whose  opinions  were  delivered  to  the  House,  dif- 
fered in  opinion ;  but  seven  of  those  learned  persons  supported  the 
view  taken  by  the  Court  of  Exchequer  Chamber,  whilst  only  two 
were  of  the  contrary  opinion.  The  opinion  of  the  majority  of  the 
judges  is  that  which  I  entertained  at  the  dose  of  the  argument,  and 
it  has  not  been  shaken  by  the  arguments  of  the  two  learned  judges 
who  supported  the  view  taken  by  the  Court  of  Queen's  Bench,  for 
whose  opinions,  nevertheless,  I  entertain  great  respect. 

Yonr  lordships  cannot  imply  a  condition  in  this  case,  where  there 
is  nothing  on  the  face  of  the  contract  to  warrant  it     Assuming  the 
ship  to  be  on  a  voyage,  all  analogy  fiedls  between  the  case  of  a  voy- 
age policy  and  a  time  policy ;  and  the  very  argument  in  this  case 
proTes  that  seaworthiness  is  not  an  imphed  condition  in  a  time 
policy,  warranted  by  custom,  and  allowed  by  law.  Neither  party  can 
be  supposed  to  have  known  the  state  of  the  ship  when  the  risk  com- 
menced, and  therefore  it  will  be  unreasonable  to  imply  a  condition 
of  seaw^orthiness  at  that  period.    In  the  case  of  a  policy  for  a  voy- 
age, the  condition  implied  is,  that  she  is  seaworthy  at  the  commence- 
ment of  the  voyage,  not  that  she  shall  continue  so.    If,  therefore,  a 
time  policy  upon  a  ship  on  a  voyage  were  to  be  held  to  be  subject  to 
an  implied  condition,  in  analogy  to  the  other  case,  it  would  seem  to 
follow  that  the  underwriter,  who  undertQpk  to  indemnify  the  assured 
fiK>m  the  period  named,  must  take  the  risk  of  the  state  in  which  the 
ship  then  is.    A  voyage  policy  would  have  covered  the  voyage,  and 
any  nnworthiness  during  the  voyage  would  not  have  affected  the 
policy.     A  time  policy  effected  during  the  voyage  should,  I  think,  at 
all  events,  be  held  to  cast  the  risk  on  the  underwriter,  just  as  he  must 
have  borne  it  at  the  period  in  question  under  a  voyage  policy.   Anal- 
ogy could  not  be  carried  further,  if  even  the  contract  for  time  showed 
that  the  ship  was  on  a  particulax  voyage.     It  was  admitted  in  argu- 
ment, that  the  wear  and  tear  of  the  ship  on  her  voyage,  previously 
to  the  commencement  of  the  risk,  must  be  allowed  for  in  the  implied 
condition  of  the  seaworthiness.    But  where  is  the  line  to  be  drawn  ? 
If  the  assured  was  guilty  of  any  firaud  or  concealment,  that  would 
of  itself  avoid  the  policy ;  and  therefore  the  condition  contended  for 
in  time  policies  is  not  necessary  to  ^uard  against  fraud  or  conceal** 
ment     If  the  ship  was  lost  after  the  conmiencement  of  the  risk, 
namely,  on  the  2oth  September,  1843,  and  before  the  date  of  the 
contract,  the  underwriter  was  to  be  Uable  by  the  terms  of  his  con- 
tract 

It  23  dear,  therefore,  that  no  conditions  of  seaworthiness  at  *the  date 
of  the  contiac^t  can  be  implied.  Such  a  condition,  therefore,  if  to  be 
implied,  could  in  this  case  only  be  implied  as  at  the  commencement 
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of  the  voyage ;  but  there  was  no  aUegation  as  to  any  particular  voy- 
age, and  courts  of  justice  must  act  upon  a  rule  general  in  its  appli- 
cation. If,  however,  a  ship  were  to  sail  on  a  particular  voyage,  and 
a  time  policy  were  to  be  e£fected  instead  of  a  policy  on  the  intended 
voyage,  as  at  present  advised,  I  think  that  a  condition  would  be  im- 
plied that  the  ship  was  seaworthy  at  the  commencement  of  the 
voyage.  But  that  is  not  the  case.  Any  supposed  difficulty  on  the 
part  of  underwriters  may  readily  be  obviated  by  the  insertion  in  time 
policies  of  an  express  warranty  of  seaworthiness  at  the  commence- 
ment of  the  risk.  I  do  not  trouble  your  lordships  with  the  state  of 
the  pleadings,  because  it  is  admitted  that  the  view  of  the  plaintiff 
in  error  cannot  be  maintained,  unless  there  is  an  implied  condition 
in  every  policy  for  time,  like  that  in  this  case,  wherever  the  ship  may 
be,  that  she  was  seaworthy  at  the  commencement  of  the  risk,  or 
at  the  date  of  the  policy.  No  such  condition  can,  I  think,  be  im- 
plied, and  therefore  I  advise  your  lordships  to  affirm  the  judgment 
of  the  Court  of  Exchequer  Chamber,  and  dismiss  the  appeal,  with 
costs. 

Lord  Campbell,  C.  J.  My  lords,  I  entirely  agree  in  the  opinion 
of  my  noble  and  learned  Mena  who  presided  on  the  woolsack  when 
this  case  was  argued  at  your  lordships'  bar,  that  the  defendants  in 
eiror  are  entitled  to  our  judgment.  The  allegations  in  the  plea  of 
want  of  seaworthiness,  although  proved  to  the  satisfaction  of  the 
jury,  do  not  appear  to  me  to  constitute  a  defence  to  the  action.  I 
do  not  proceed  upon  the  literal  meaning  of  the  word  "  seaworthy," 
which  was  contended  for.  Without  regard  to  its  literal  or  primary 
meaning,  I  assmne  it  to  be  now  used  and  understood  to  express  that 
the  ship  is  in  a  condition  in  all  respects  to  render  her  reasonably  safe 
wherever  she  happens  to  be  at  any  particular  time  referred  to,  whe- 
ther she  be  in  a  clock,  in  a  harbor,  in  a  river,  or  traversing  the  ocean. 
The  question  raised  by  this  recoid  is,  whether,  upon  a  policy  of  in- 
surance on  a  ship  for  time,  in  the  form  of  that  set  out  in  the  decla- 
ration, there  be  an  implied  condition,  that  when  the  policy  ought  to 
attach  and  the  risk  to  conmience,  the  ship  shall  be  seaworthy — that 
is  to  say,  in  a  proper  state  of  repair  and  equipment,  with  reference  to 
the  situation  in  which  she  shall  then  be.  It  is  incumbent  on  the  un- 
derwriter, who  here  denies  his  liability,  to  show  that  in  every  time 
policy  there  is  such  a  condition,  for  neither  the  declaration  nor  the 
plea  discloses  any  facts  firom  which  the  condition  is  to  be  implied 
universally.  There  is  no  custom  or  usage  of  trade  respecting  time 
politsies  which  we  can  take  notice  of;  and  after  an  examination  of 
all  the  authorities  which  have  been  cited  on  the  subject,  I  think  it 
quite  clear  there  are  none  to  guide  us.  The  two  decisions  mainly 
relied  upon,  of  Sadler  v.  Dixon^  5  M.  &  W.  435,  and  HoUingsworth 
V.  Brodricky  7  Ad.  &  El.  40,  have  no  application  to  the  question  of 
seaworthiness  under  a  time  policy  at  the  conmiencement  of  the  risk ; 
and  some  casual  expressions  which  may  have  dropped  £rom  learned 
judges  when  this  question  was  not  at  all  under  their  consideration, 
are  entitled  to  no  weight. 
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Nor  do  the  American  or  continental  jurists  on  the  present  occasion 
afford  ns  any  aid*  The  underwriter  is  therefore  driven  tol  contend, 
that  because  in  policies  on  ships  ^  from  "  or  "  at  and  from  "  a  speci- 
fied  port  to  anotiier  specified  port,  or  back  to  the  port  of  outfit,  (com- 
monly called  ^  voyage  policies,")  there  certainly  is  snch  an  implied 
condition,  the  same  condition  is  to  be  implied  in  poUcies  from  a  par- 
tknilar  day  to  a  particular  day,  without  reference  to  the  local  situa- 
tion of  the  ship  when  the  risk  commences  or  terminates,  (commonly 
called  "time  policies.")  With  regard  to  voyage  policies,  we  have 
usage  and  authority  establishing  the  impUed  condition  as  certainly 
as  any  point  of  insurance  law.  These  being  wanting,  as  to  the  ex- 
tension of  the  doctrine  to  time  policies,  the  reasoning  must  be,  that, 
as  far  as  this  condition  is  concerned,  the  contract  by.  time  policies 
rests  on  the  same  principles,  and  that  no  distinction  can  be  made  be- 
tween them.  The  condition  may  have  been  implied  in  voyage  poli- 
cies boxa  considering  that  probably  both  the  contracting  parties  con- 
templated the  state  of  the  ship  when  the  risk  is  to  begin ;  that  this 
state  must  be  supposed  to  be  known  to  the  ship-owner ;  that  he  has 
it  in  his  power  to  put  the  ship  in  good  repair  before  the  voyage  be- 
gins ;  tiiat  to  prevent  fraud;  and  to  guard  tiie  safety  of  the  crew  and 
the  cargo,  this  obligation  ought  to  be  cast  upon  him  ere  he  can  be 
entitled  to  any  indemnity  in  case  of  loss ;  and,  above  aU,  that  this 
implied  condition  in  voyage  policies  is  essentially  conducive  to  the 
object  of  marine  insurance,  by  enabling  the  ship-owner,  on  payment 
of  an  adequate  premium,  and  acting  with  honesty,  and  exercising 
reasonable  diligence,  to  be  sure  of  friU  indemnity  in  case  the  ship 
should  be  lost  or  damaged  during  the  voyage  insured.  But  time 
policies  are  usually  effected  when  the  ship  is  at  a  distance,  the  risk 
being  very  likely  to  commence  when  she  is  actually  at  sea.  Under 
these  circumstances,  is  it  at  all  likely  that  either  party  would  contract 
with  reference  to  the  actual  state  of  the  ship  at  that  time,  with  re- 
spect to  repairs  and  equipment  ?  The  ship-owner  probably  knows  as 
little  upon  this  subject  as  the  underwriter.  Any  information  which 
he  has  received  tending  to  show  that  the  ship  is  in  extraordinary  peril, 
he  is  bound  to  disclose,  or  the  insurance  effected  by  him  is  void. 
But  is  it  reasonable  to  suppose  that  he  enters  into  a  warranty  or  sub- 
mits to  a  condition  which  may  avoid  the  policy  with  respect  to  a 
state  of  facts  of  which  he  can  know  nothing  ?  We  must  further 
consider  that  in  many  instences  he  may  have  no  power  to  perform 
this  condition.  Above  all,  if  this  condition  were  implied  in  time 
policies,  their  object  might  often  be  defeated,  and  the  ship-owner,  act- 
ing with  all  diligence  and  with  the  most  perfect  good  faith,  might 
lose  the  indemnity  for  which  he  bargained,  and  might  become  a 
bankrupt.  Take  as  an  example  the  policy  on  the  ship  Susan  from 
the  2Sth  September,  1843,  to  the  24th  September,  1844 ;  she  may 
have  been  then  employed  in  the  south  sea  fishery ;  she  may  have 
aailed  from  an  island  in  the  beginning  of  September,  1843,  in  all  re- 
spects in  a  seaworthy  stote,  but  before  tiie  25th  day  of  the  month, 
sne  may  have  encountered  a  gale  of  wind,  in  which  her  sails  may 
have  been  carried  away,  and  the  master  may  have  died  of  a  malig- 
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nant  fever.  But  she  touches  at  another  island  on  the  28th  Septem- 
ber, is  completely  reequipped,  takes  on  board  a  new  master  of  com- 
petent skill,  and  prosecutes  the  adventure.  Afterwards,  and  before 
the  24th  September,  1844,  she  is  crushed  between  two  icebergs.  For 
any  thing  that  appears  on  the  record,  such  may  have  been  the  histoiy 
of  the  Susan ;  and  these  facts  are  consistent  with  all  the  allegations 
in  the  declaration  and  in  the  plea.  On  this  hypothesis,  the  ship  was 
not  seaworthy  when  the  risk  was  to  commence,  namely,  on  tiie 
2dth  September,  1843.  If  there  be  a  condition  that  she  should  then 
be  seaworthy,  the  policy  neither  attached  then  nor  at  any  subse- 
quent time,  and  the  owner's  only  remedy  would  be  to  recover  back 
tiie  premium  he  had  paid  to  the  underwriters.  Thus  your  lord- 
ships are  caUed  upon  to  imply  a  condition  which  the  parties  could 
not  have  contemplated,  which  the  assured  had  no  power  to  per- 
form, and  which  would  effectually  defeat  the  object  of  the  con-  . 
tract  / 

If  the  loss  is  caused  by  any  culpable  negligence  of  the  ship-owner,    ^/ 
this  may  be  a  defence  to  the  underwriter;  but  the  ship-owner,  acting       J 
with  good  faith  and  reasonable  diligence,  it  is  surely  much  more  ao-      ^  ^ 
cording  to  the  principles  of  insurance  law  and  common  sense  that     '^\ 
the  risk  of  the  ship  not  being  seaworthy  when  the  liability  of  the     >' 
underwriter  ought  to  begin,  should  be  cast  upon  him,  who  can  easily     y 
indemnify  himself  by  demanding  an  adequate  premium.     The  only    ^ 
consideration  pointed  out  for  extending  the  implied  condition  of  sea-    y 
worthiness  to  time  policies  which  made  any  impression  on  me  is,  ^\/ 
that  it  does  extend  to  voyage  policies  on  goods,  although  the  as^      >    ' 
sured  have  no  control  over  the  repairs  or  equipment  of  the  ship ;  but         . 
as  between  the  assured  on  goods  and  the  underwriters,  the  ship-owner    U^^ 
must  be  considered  the  agent  of  the  assured,  and  he  undertakes  that 
the  ship  shall  be  tight,  stanch,  and  strong,  and  every  way  fitted  for  : 

the  voyage.     If  this  undertaking  is  broken,  the  merchant  has  no  re-  I 

medy  against  the  underwriter,  but  he  obtains  a  full  indemnity  by 
suing  the  ship-owner,  and  between  the  ship-owner  and  the  underwriter 
he  is  secure ;  so  that  the  implied  condition  in  his  policy  in  no  respect 
interferes  with  the  object  of  insurance,  or  with  the  interests  of  com- 
merce. 

If  your  lordships  shall  be  pleased,  on  the  motion  of  my  noble  and 
learned  friend,  to  aflirm  the  judgment  of  the  Exchequer  Chamber  in 
this  case,  it  will  be  definitely  esteblished,  that  by  the  law  of  England, 
in  a  time  policy  such  as  this,  no  special  circumstances  being  stated 
in  the  declaration  or  the  plea,  respecting  the  situation  or  employment 
of  the  ship,  there  is  not  an  implied  condition  that  the  ship  shall  be 
seaworthy  on  the  day  when  the  policy  ought  to  attach. 

The  other  questions  which  were  debated  at  the  bar,  and  which 
were  propounded  to  her  Majesty's  Judges,  must  be  open  for  judicial 
consideration  when  they  arise ;  but  as  your  lordships  consider  it  ex- 
pedient, for  general  information,  and  for  the  advantage  of  the  commer- 
cial world,  that  opinions  should  be  given  upon  this  very  important 
subject,  although  they  would  not  be  binding,  I  think  it  right  to  say, 
that,  after  great  deliberation,  I  agree  with  those  judges  who  tiiink 
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that  in  a  tune  policy  there  is  no  implied  condition  whatever  as  to 
seaworthiness*  I  never  for  a  moment  conld  concur  in  the  notion 
that  there  was  an  implied  warranty  that  the  ship  was  seaworthy 
w^ben  she  sailed  on  the  voyage  dniing  which  the  policy  attaches. 
To  lay  down  snch  a  rule  would,  I  think,  be  a  very  arbilarary  and  ca^ 
piicious  proceeding,  and,  being  wholly  unsanctioned  by  usage  or  by 
judicial  authority,  would  be  legislating,  instead  of  declaring  the  law. 
I  likewise  think  that  it  would  be  very  inexpedient  legislation,  as  con- 
stant disputes  would  arise  in  construing  the  rule ;  for  in  fishing  ad- 
ventures,  and  where  ships  are  employed  for  years  in  trading  in  d£tant 
legions,  fircMn  port  to  port,  the  instances  in  which  time  policies  are 
chiefly  resorted  to,  there  would  be  infinite  difficulty  in  determining 
what  VTas  the  commencement  of  the  voyage  during  which  the  policy 
attaches.  There  would  be  a  similar  dimc^ty,  as  to  the  terminus  ad 
quemy  in  considering  what  the  voyage  truly  is  for  which  she  ship 
must  be  fit. 

I  have  hesitated  more  upon  the  question,  whether,  when  a  time 
policy  is  effected  upon  an  outward-bound  ship  lying  in  a  British  port 
-where  the  owner  resides,  a  condition  of  seaworthiness  is  to  be  im- 
plied*   This  might  be  an  exception  to  the  general  rule,  that  in  time 
policies  there  is  no  implied  warranty  of  seaworthiness ; -and  it  is 
firee  fix>m  some  strong  objections  to  the  condition  of  seaworthiness 
being  implied  where  the  risk  is  to  conunence  abroad.    But  in  ad- 
dition to  the  objection  that  as  yet  there  has  been  no  implied  con- 
dition of  seaworthiness  in  any  time  policy,  and  that  the  general 
rule  being  against  the  condition,  as  it  seems  to  me  —  having  the  most 
sincere  and  perfect  deference  for  the  opinion  of  my  noble  and  learned 
fiiend  on  this  point,  in  which  I  do  not  agree — this  would  be  a  gra- 
tuitous and  judge-made  exception  to  the  rule,  and  I  think  it  more 
expedient  that  me  rule  should  remain  without  any  exception ;  and, 
as  at  present  advised,  I  should  decide  against  the  impli^  condition 
in  all  cases  of  time  policies.    There  is  a  broad  distinction  which  may 
always  be  observed  between  time  policies  and  voyage  policies ;  but 
when  yon  come  to  subdivide  time  policies  into  cases  where  the  ship 
is  in  a  British  port,  and  where  she  is  abroad,  and  still  more,  if  the 
residence  of  the  ship-owner  is  to  be  inquired  into  and  regarded,  there 
would  be  a  great  cmnger  of  confusion  being  occasioned  by  the  at- 
tempted dassification.    It  is  most  desirable,  therefore,  that,  in  com- 
mercial transactions,  there  should  be  plain  rules  to  go  by,  without 
qualification  or  exception.     Marine  insurance  has  been  found  most 
beneficial  as  hitherto  regulated,  and  I  am  afraid  of  injuring  it  by  new 
refinements.     I  should  be  glad,  therefore,  if  it  were  understood,  ac- 
cording to  my  present  impression  of  the  law,  that,  in  all  voyage  poli- 
cies there  is,  and  in  no  time  policies  firamed  in  the  usual  terms  is 
there,  a  condition  of  seaworthiness  imj^ed.    This  rule,  I  believe,  is 
adapted  to  the  great  bulk  of  the  transactions  oJ[  navigption  and  com- 
merce ;  and  where  any  case  occurs  to  which  it  is  not  adapted,  this 
may  be  easily  provided  for  by  express  stipulation.    My  observations 
upon  this  last  point  I  must  offer  vrith  the  peatest  deference,  after 
what  has  fallen  firom  my  noble  and  learned  fiaend,  for  whose  opinion 
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on  all  subjects  within  the  whole  range  of  the  laws  of  England  I  en- 
tertain the  most  sincere  respect  I  am  glad  to  think  that  one  import- 
ant question  of  insurance  law  is  now  finally  settled,  and  that  your 
lordships  are  likely  to  decide  this  with  entire  unanimity. 

Judgment  of  the  Exchequer  Chamber  affirmed^  with  costs 
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iUerlineations  and  Erasures  in  a  Will — ExecuHon^^I^esumpHan — 

Onus  I^obandi. 

Bj  the  8tatat8  of  WiIIb,  1  Vict  c.  36,  s.  1,  oblitentioiu,  interlineatioitf,  or  other  alterationa 
ia  a  will,  after  execatioii,  are  void,  if  not  affirmed  in  the  margin,  or  otherwise,  by  the  sig- 
natore  of  tho  testator,  and  the  attestation  of  witnesses. 

The  mere  drcomBtanod  of  the  amount,  or  the  name  of  a  legatee,  being  inserted  in  different 
ink,  and  in  a  different  handwriting,  does  not  alone  constitute  an  obliteration,  interlineation, 
or  other  alteration,  within  the  meaning  of  the  statute,  nor  does  any  presumption  arise 
against  a  will  being  duly  executed  as  it  appears.  The  case  is  dififertnt  where  there  is  an 
erasure  apparent  on  the  face  of  the  will,  and  that  erasure  has  been  superinduced  by  other 
writine.  in  such  circumstances,  the  om»»  prottandi  lies  upon  the 'party  who  alleges  such 
alteration  to  hare  been  done  prior  to  execution,  to  proye  by  extrmsic  eyidence,  that  the 
words  were  ineerted  before  execution,  and  that  they  had  the  sanction  of  the  testator. 

In  the  absence  of  proof,  that  certun  words  in  a  will,  written  with  a  different  pen  and  in  a 


'  7  Moore'fl  Privy  Council  Cases,  820.  On  Appeal  firom  the  FrerogatiTe  Court  of 
Canterbary.  Present,  Mr.  Baron  Parke,  the  foght  Honorable  Dr.  Lubhinqtok, 
the  Bight  Honorable  Thohas  Pemberton  Leioh,  and  the  Bight  Honorable  Sir 
Edward  Btan. 
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different  ink,  and  in  a  different  handwriting,  partly  npon  an  eraanre,  were  inaerted  prior 
to  execution,  so  mach  of  sach  will^.consiatmg  of  the  inserted  words,  which  constitated  a 
reyersionarj  disposition,  pronoonced  against. 

The  case  of  Cooper  y.  Bochett,  4  Moore's  P.  C.  Cases,  419,  considered  and  approved. 

Where  a  will  is  prepared  and  written  bj  a  medical  man  in  attendance  on  a  testatrix,  at  that 
time  dangerously  ill,  and  without  professional  advice,  by  which  he  is  made  the  prindptl 
object  of  the  testatrix's  bounty,  to  the  exclusion  of  her  near  relations,  a  court  of  justice, 
regarding  the  subsisting  relation  of  a  medical  man  and  patient,  will  view  his  conduct  witli 
the  utmost  jealousy. 

The  rule  in  pleading  "  Qfti  ponttfatdur"  must  be  received  with  some  modification.    It  most 
be  rigidly  enforo^  with  respect  to  every  averment  made  by  a  party  alleging  widiln  his 
own  personal  knowledge,  but  the  same  rule  must  be  appUed  less  stnngenUy,  and.  in  some 
.  instances  rejected,  when  the  party  states  £bm^  not  within  bis  personal  knowledge. 

Emma  Blaguire,  widow,  the  testatrix  in  the  canse,  by  her  will 
dated  the  29th  of  January,  1847,  (but  in  fact  executed  on  the  30th  of 
that  month,)  appointed  the  respondent,  Edward  Tylee,  and  anotha 
person,  (since  deceased,)  her  executors.  The  will,  after  bequeathiiig 
certain  specific  legacies  proceeded  thus : — ''And  I  give  the  remainder 
of  my  property  to,"  the  word  "  to  "  was  struck  out  with  a  pen ;  and 
then  followed  these  words: — "in  thfe  Long  Annuities  &  elswhere, 
to  Charles  Greville,  M.  D.,  Bath."  From  an  inspection  of  the  will  it 
appeared,  that  this  residuary  clause  was  inserted  below  the  sixth  line 
from  the  top  of  the  first  side  or  page  of  the  will,  partly  on  an  erasure, 
and  partly  as  an  interlineation.  The  name  and  description,  ^  Charles 
GrevUle,  M.  D.,  Bath,"  was  in  the  tj^statrix's  handwriting.  The  rest 
of  the  will,  and  the  interlineations,  being  in  the  handwriting^  of  tiie 
appellant,  who  was  the  medical  adviser  of  the  deceased.  The  will 
was  executed  by  the  testatrix  when  dangerously  ill.  The  testatrix 
died  on  the  4th  of  February,  1847. 

The  executors  admitted  the  validity  of  the  will  generally,  but  con- 
tended, that  the  words  constituting  the  residuary  c&use,  under  which 
the  appellant  was  largely  benefitted,  (the  greater  part  of  the  testatrix's 
property  being  invested  in  the  long  annuities,)  were  not  entitled  to 
{»obate.  This  clause  formed  no  part  of  the  instructions  given  by 
the  testatrix  for  her  will. 

The  question  upon  the  appeal  was  with  respect  to  these  words  of 
disposition  of  the  testatrix's  property,  whether  they  were  inserted  in 
the  will  at  the  time  of  her  executing  it,  or  afterwards. 

The  proceedings  in  the  Prerogative  Court  originated  by  a  decree, 
issued  at  the  suit  of  the  executors,  calling  upon  the  appellant  to  pro- 
pound the  above  words  and  names  in  the  residuary  clause,  or  to  show 
cause  why  prbbate  of  the  will,  without  those  words  and  names, 
should  not  be  greeted  to  them.  The  appellant  brought  in  an  allega- 
tion and  propounded  the  words: — «in  the  Long  Annuities  &  els- 
where,  to  Charles  Greville,  M.  D.,  Bath,"  as  the  residuary  legatee 
named  in  the  will,  as  a  substantive  part  thereof.  The  executors  then 
brought  in  an  allegation,  praying  that  the  court  would  pronounce 
against  the  force  and  validity  of  the  residuary  clause,  and  decree 
probate  of  the  will  to  be  granted  to  them  without  such  w(»rds  and 
names. 

Witnesses  were  examined  on  both  sides,  upon  these  allegations: 
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the  nature  and  effect  o{  their  testimony  is  stated  and  commented 
upon  in  Uie  judgment. 

On  the  9th  of  Au^et,  1849,  the  Judge  of  the  Prerogative  Court 
(Sir  Herbert  Jenner  Fust,)  by  his  final  interlocutory  decree,  pro- 
noanced  against  the  force  and  validity  of  the  words  and  names,  <<  in 
the  Long  Annuities  &  elswheie,  to  Charles*  Greville,  M.  D.,  Bath," 
inserted  below  the  sixth  line,  from  the  top  of  the  first  side  or  page  of 
the  willy  and  decreed  the  word  ^to,"  appearing  struck  out  in  the 
Beventh  line  from  the  top  of  the  first  side  of  the  will,  to  be  reinstated, 
and  decreed  probate  of  the  will  without  the  words,  "  in  the  Long 
Annuities  &  elswhere,  to  Charles  Greville,  M.  D.,  Bath,"  to  be  grant* 
ed  to  the  respondent,  the  surviving  executor,  and  condiemned  the  ap- 
pellant in  costs. 

Against  this  decree  the  present  appeal  was  brought 

The  appeal  was  argued  by 

JBott,  Q^  C,  and  Dr.  AddamSy  for  the  appellant ;  and 
Tutmety  Qp  C,  and  Dr.  HcLggard^  for  the  respondent 

The  question  submitted  by  the  appeal  tamed  principally  upon  tiie 
evidence  of  the  attesting  witnesses,  whether  the  words  propounded 
in  the  allegation  by  the  appellant,  were  inserted  at  the  tune  of  exe- 
cution or  at  a  subsequent  period  The  cases  of  Knight  v.  ClementSy 
8  AdoL  &  EIL  215;  CUfford  v.  Parker^  2  Man.  &  6r.  909;  Cooper  v. 
BockeUy  4  Moore's  P.  C.  Cases,  419 ;  and  the  statute,  1  Vict  c.  26, 
8.  21,  weie  cited  upon  this  point 

As  to  tiie  validity  of  the  bequest  to  the  appellant,,  the  testalarix 
being  dangerously  iu  at  the  time  of  the  alleged  execution,  and  influ- 
enced by  the  appellant,  her  medical  attendant  and  the  maker  of  the 
will,  who  was  largely  benefitted  by  it,  Segrave  v.  Kinstmj  1  Beat  157 ; 
BuMcy  V.  WUford,  2  CL  &  Fin.  102 ;  Ba/me$ly  v.  Powel,  1  Ves. 
Sen.  119,  283 ;  1  H.  L.  Cases,  191 ;  AUen  v.  Macphersony  5  Bea.  469, 
1  Phillips,  133;  Barry  v.  Butlinj  2  Moore's  P.  C.  Cases,  480 ;  and  <'  Code 
CMlj''  Idv.  IIL  tit  2,  s.  909,  were  referred  to. 

The  case  stood  over  for  judgment,  which  was  afterwards  deliver- 
ed by 

The  Bight  Hon.  Ds.  Lushinoton  :  —  This  is  an  appeal  from  the 
Prerogative  Court  of  Canterbury.  The  testatrix  is  Emma  Blaguire, 
widow,  who  died  on  the  4th  of  February,  1847.  The  will,  respecting 
a  part  of  which  the  present  suit  arose,  is  dated  the  29th  of  January, 
1^7.  The  question  between  the  parties  is,  as  to  whether  certain 
words  should  be  admitted  to  probate  or  not?  The  parties  are ;  Dr. 
Greville  propounding  the  words,  the  executors  opposing.  The  dis- 
puted words  are,  ^  in  the  Long  Annuities  &  elswhere,  to  Charles 
Greville,  M.  D.,  Bath."  The  court  below  has,  by  its  decree  in  Au- 
gns^  1849,  rejected  these  words,  without  which  tiie  residuary  clause 
is  inoperative.     Dr.  Greville  has  appealed. 

Though  the  deceased  died  on  tiie  4th  of  February,  1847,  no  pro- 
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(^edings  were  had  by  either  party  till  the  11th  of  July,  1847,  when 
the  executors  called  upon  Dr.  Greville  to  propound  these  words,  if  he 
thought  fit,  otherwise  to  show  cause  why  probate  should  not  be 
granted  without  them. 

It  was  competent  to  either  party  to  have  instituted  proceedings  for 
the  purpose  of  having  this  question  decided  immediately  after  the 
death  of  the  testatrix.  No  reason  appears  why  this  was  not  done ; 
the  consequence  is,  that  in  &  case  where  much  may  depend  upon  the 
accuracy  of  witnesses  speaking  to  circumstances  in  detail,  the  first 
of  the  witnesses  was  not  examined  till  Pecember,  1847,  ten  months 
after  the  death  of  the  testatrix  and  the  transaction  respecting  which 
they  were  to  give  evidence.  If  this  evidence  be  not  given  with  the 
precision  it  might  have  been,  if  taken  at  an  earlier  period ;  if  either 
party  suffer  firom  this  course,  it  must  be  remembered  this  evil  is  atr 
tributable  to  their  own  laches. 

In  order  to  understand  clearly  the  proceedings  and  evidence  in  this 
suit,  it  may  be  well  to  look  first  at  tiie  paper  itself;  to  consider  its 
present  appearance,  and  the  legal  results  arising  fifom  its  state  and 
condition. 

It  is  admitted  that  the  will  is  in  the  handwriting  of  Dr.  Gieville, 
except  the  words  ^  Charles  Ghreville,  M.  D.,  Bath,"  at  the  dose  of  the 
residuary  clause,  which  it  is  admitted  are  in  the  handwriting  of  tlie 
testatrix. 

Dr.  Greville  has  examined  Mr.  Netherclift  as  to  the  state  of  this 
paper,  and  he,  being  a  lithographic  artist  of  experience,  is  competent 
to  perceive  more  accurately  than  a  common  observer,  what  the  state 
and  condition  is.  Mr.  Netherclift  states,  ^'  That  the  said  writer  ap> 
pears  to  have  written  the  said  will  with  a  quiU  pen,  firom  the  begin- 
ning to  the  word  *  to,'  now  struck  through  with  ink."  That  tiie 
word  '^  to  "  is  struck  throuffh,  is  apparent  He  then  deposes  to  his 
belief  that  the  remainder  of  tiie  first  page  of  the  will,  and  from  the 
name  "  Mary  Tylee,"  on  the  second  side,  down  to  the  name  of  "  Mrs. 
Burgess,"  was  written  with  a  quill  pen,  but  that  the  amounts  and 
figures,  and  the  whole  of  the  rest  of  the  will  (except  the  abbreviation 
and  words  "&  elswhere  to,")  appear  to  have  been  written  with  a 
steel  or  metal  pen.  He  says,  the  writer  appears  to  have  adopted  a 
^teel  pen  in  the  course  of  writing  the  second  page,  and  to  have  writ- 
ten the  words  "Long  Annuities  to"  with  such  pen.  This  word 
"  to "  appears  to  have  been  erased.  He  concludes  his  evidence  in 
chief,  by  saying,  "  With  regard  to  the  abbreviations  and  words  '  & 
elswhere  to '  the  same  appear  to  have  been  written  after  the  insertion 
of  the  words  '  Charles  Grcville,'  and  to  have  been  so  written  as  an 
after  consideration ;  they  appear  to  me  to  have  been  written  with 
a  quill  pen,  and  paler  ink,  l&an  the  aforesaid  words,  ^  in  the  Long 
Annuities.' " 

We  are  not  now  comparing  this  evidence  with  Dr.  Greville's  alle- 
gation ;  we  are  only  looking  to  this  evidence  as  a  description  of  the 
state  of  the  will ;  such  description  of  it  as  any  of  us  would  give,  if 
we  could  view  it  with  the  same  accuracy  and  power  of  discrimination 
as  Mr.  Netherclift. 
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The  lesult,  according  to  tlus  evidence,  is,  that  the  body  of  the  will, 
spealdng  generally,  was  written  with  a  quill  pen ;  the  words  ''  in  the 
Long  Annuities,"  subsequently,  with  a  metal  pen;  the  words  .^'& 
elswhere  to  "  subsequently,  to  the  words  '^  Charles  Greville,"  with  a 
quill  pen. 

Now,  if  this  be  so,  the  first  consequence  which  might  probably  fol- 
low is,  that  as  the  words  ''  in  the  Long  Annuities "  and  the  words 
<'  &  elswhere  to  "  were  written  with  different  pens  and  different  ink, 
they  were  not  part  of  one  and  the  same  continuous  act,  or  done  at 
the  same  time.  Secondly,  that  as  the  words  <^  &  elswhere  to  "  were 
written  after  the  words  "  Charles  Ghreville,"  the  writing  that  name  by 
the  testatrix  gives  no  sanction  or  authority  to  them.  Whatever  may 
be  the  effect  of  this  evidence,  Dr.  Greville  cannot  repudiate  it,  for  he 
has  produced  Mr.  Netherclift  as  his  witness,  and  that,  too,  when  Mr. 
Netherclift  had  previously  inspected  the  paper  in  the  registry,  and 
made  fac  rimiles  thereof:  indeed,  Mr.  Tylee  had  previously  shown 
the  wiU  to  hixn.  On  the  third  interrogatory,  Mr.  Netherchft  deposes, 
as  in  truth  he  had  before  deposed,  that  the  word  ^^  to "  had  been 
erased,  and  a  part  of  the  ^'  &  elswhere  "  written  thereon,  and  further, 
that  the  erasure  had  been  done  with  a  knife. 

Bearing  these  circumstances  in  mind,  we  will  now  consider  what 
eiiect  is  to  be  attributed  to  them  with  reference  to  the  statute  of 
wills,  1  Vict  c  26^  and  the  21st  section  of  that  statute.  That  sec- 
tion relates  to  obliteration,  interlineation,  or  other  alteration  in  the  will 
after  execution :  all  such  are  void,  if  not  affirmed  in  the  margin,  or 
otherwise,  by  the  signature  of  the  testator,  and  attestation  of  witnesses. 

It  will  be  recollected  that  these  words  of  the  statute  apply  only  to 
acts  done  after  the  execution  of  the  vdlL  But  how  is  this  to  be  as- 
certained, whether  such  acts  appearing  on  the  face  of  the  will  were 
done  before  or  after  the  execution  ?  On  whom  is  the  onus  probandi 
thrown,  and  under  what  circumstances  ? 

It  is  not  a  mere  difference  of  ink  or  handwriting,  which  would  con- 
stitute any  of  the  acts  done  according  to  the  true  meaning  of  the 
statute.  The  mere  circumstance  of  the  amount  or  name  of  the 
legatee,  inserted  in  a  different  handwriting  and  in  different  mk,  would 
not  alone  constitute  an  obliteration,  interlineation,  or  other  altera- 
tion. Blanks  may  be  supplied,  and  in  a  different  ink,  because  the 
will  may  very  probably  be  brought  with  blanks  to  the  testator,  and 
then  filled  up ;  no  presumption  could  arise  in  such  a  case  against  the 
will  having  been  executed  as  it  appears. 

But  the  case  is  different  when  there  is  an  erasure  apparent  on  the 
face  of  the  will,  and  when  that  erasure  has  been  superinduced  by 
other  vmting.  In  such  a  case  there  is  an  obliteration  and  something 
more,  which  constitutes  an  alteration,  and  then  the  question  arises, 
whether  this  was  done  before  the  execution  of  the  will  or  not  ?  We 
apprehend  it  to  be  now  settled,  that  whoever  alleges  such  alteration 
to  have  been  done  before  the  execution  of  the  will,  is  bound  to  take 
upon  himself  the  onus  probamUy  Cooper  v.  Bocketty  4  Moore's  P.  C. 
Cases,  419,  followed  and  approved  of  by  Lord  Cranworth,  in  Sim' 
nums  V.  RudaMy  1  Sim.,  n.  Sv  137 ;  s.  c  2  Eng.  Rep.  97. 
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It  has  been  argaed  that  this  role  applies  only  to  the  word  erased, 
and  the  words  superinduced,  and  that  it  does  not  apply  to  the  pre- 
ceding words  of  the  sentence,  viz.,  the  words  "in  the  Long  Annuities;" 
and  it  is  true,  that  if  this  case  was  to  be  decided  with  reference  to 
the  statute  only,  the  mere  {set  of  the  words  **in  the  Long  Annuities" 
being  in  different  ink,  would  not  constitute  an  obliteration,  inter* 
lineation,  or  alteration,  within  the  meaning  of  the  2l6t  section,  and, 
consequently,  the  onus  probahdi,  with  reference  to  the  statute,  would 
not  be  thrown  upon  the  party  propounding ;  but  there  is  another 
question  in  this  case,  which  would  have  arisen  if  the  statute  never 
had  passed ;  namely,  to  what  words  and  what  bequest  the  testatrix 
intended  to  give  effect,  by  inserting  the  words  "  Charles  Orevilfe, 
M.  D.,  Bath ; "  of  what  did  she  know  and  approve  of,  when  she  exe- 
cuted the  wilL  To  try  this  question  properly,  we  think  that  the  case 
cannot  be  so  divided ;  it  must  necessarily  be  taken  as  a  whole :  and, 
consequently,  finding  an  alteration  made  after  the  signature  of  the 
testatrix,  and  that  the  words  preceding, "  in  the  Long  Annuities,''  wete 
written  with  a  different  pen  and  at  a  different  time  from  the  body  of 
the  will,  we  must  inquire  whether  they  had  the  approval  and  authen- 
tication of  the  Testatrix  with  reference  to  all  the  facts. 

With  regard  to  the  fulfilment  of  the  requisites  of  the  statute,  the 
first  proof  is  the  evidence  of  the  attesting  witnesses ;  but  the  &ct 
that  the  words  in  question  were  in  the  instrument  prior  to  the  execu- 
tion, may  be  proved  by  any  other  legal  evidence. 

Hitherto  we  have  spoken  chiefly  of  the  requisites  of  the  statute^ 
but  there  are  other  principles  which  ought  never  to  be  lost  sight 
of,  in  this  or  any  other  similar  case.  Dr.  Greville,  who  insists  upon 
the  validity  of  this  residuary  clause,  and  claims  to  be  entitled  to 
about  4,0002.  out  of  the  5,000/.  of  which  the  deceased  died  possessed, 
is  the  writer  of  the  will ;  he  was  the  physician  of  the  deceased,  at 
that  time  in  attendance  upon  her,  who  (though  her  capacity  is  not 
denied)  was,  at  the  period  of  making  this  will,  suffering  under  a  com- 
plication of  disorders,  which  terminated  her  life  within  six  days. 
After  its  date  we  think  that  the  principles  applicable  to  the  case  of  a 
person  "  qui  se  scripsit  hceredemi^  ^pply  h^re?  and  that  according  to 
the  doctrine  laid  down  in  Barry  v.  BiUlin^  2  Moore's  P.  C.  Cases,  480, 
under  circumstances  like  these,  the  onus  of  proving  that  the  deceased 
knew  the  act  she  was  doing,  must  faU  upon  the  party  benefited ;  he 
must  prove  that  the  testatrix  knew  and  understood  the  act  to  which 
validity  is  to  be  ascribed ;  whether  it  be  the  whole  residuary  clause, 
or  only  the  first  member,  viz.,  "in  the  Long  Annuities." 

It  may  be,  that  sometimes  the  application  of  the  principles  which 
must  govern  in  all  cases  when  the  writer  of  the  will  is  the  person  be- 
nefited, and  when  also  the  relation  of  physician  and  patient  subsists, 
may  bear  hard  in  an  individual  instance;  but  however  that  may 
be,  they  are  principles  which  we  are  bound  to  observe  for  the  pro- 
tection of  all,  against  fraud  and  the  exercise  of  undue  influence. 

We  next  proceed  to  examine  the  allegation  given  in  by  Dr.  Gre- 
ville ;  but  before  we  apply  ourselves  to  the  consideration  of  its  con- 
sideration of  its  contents,  it  may  be  well  to  state  some  of  the  rules 
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applicable  to  allegations  generally,  but  especially  in  this  case.     One 
of  these  leading  rales  is,  ^  QiU  panit  fatetwr^^  or  in  other  words,  that 
^wlioever  avers  a  fact  as  trae,  cannot  afterwards  deny  it ;  it  must  be 
taken  as  true  against  the  person  who  alleges  it :  but  this  rule  must 
be  taken  with  some  modification.     It  must  be  rigidly  enforced  with 
respect  to  every  averment  made  by  the  party  luleging  within  his 
own  personal  knowledge,  but  the -same  rule  must  be  applied  less 
stringently,  and  in  some  instances  rejected,  when  the  party  states 
iiacts  not  within  his  personal  knowledge,  as  to  which  he  has  not  the 
means  of  acquiring  correct  information.    Again,  it  is  not  incumbent 
on  a  party  to  prove  his  whole  allegation,  but  only  so  much  as  is  es- 
sential to  support  his  case ;  but  the  facts  essential  to  the  case  must 
be  proved,  ana  the  court  cannot,  because  a  part  is  proved,  assume  the 
rest,  provided  that  rest  be  essential :  what  is  or  is  not  essential,  de- 
pends upon  each  case. 

^Vfe  now  come  to  Dr.  Greyille's  allegation.     The  first  article  states 
the  acquaintance  of  Dr.  Greville  with  the  testatrix  for  more  than  ten 

Sears,  her  regard  and  affection  for  him,  her  desire  to  live  in  the  same 
onse  with  him,  his  medical  attendance,  and  her  gratitude.  Without 
detailing  the  evidence  produced  to  prove  this  article,  we  vnll  assume 
it  to  be  proved 

The  second  article  pleads,  that  the  testatrix  kept  up  but  little  in- 
tercourse with  her  relations ;  that  she  took  no  interest  in  their  wel- 
fiare ;  said  they  wore  well  off,  and  that  she  did  not  mean  to  leave 
them  any  of  her  property ;  that  she  sometimes  said  she  would  leave 
it  to  those  who  were  kind  to  her ;  at  other  times,  that  she  would 
leave  it  wholly,  or  in  part,  to  Dr.  Greville ;  that  she  expressed  her- 
self to  that  or  the  like  effect,  to  the  witnesses  Jane  Knight  and  Emily 
Knight,  shortiy  before  her  death. 

We  must  see  the  evidence  on  this  article,  and  consider  its  probable 
effect  on  the  main  question  in  the  cause. 

Upon  this  second  article,  Mr.  Watts,  a  chemist  at  Bath,  deposes, 
^^  the  deceased  spoke  to  me  of  '  her  brother '  and  her  <  relations ; '  she 
never  said  any  tiling  to  me  against  her  brother,  but  used  a  remark 
to  me,  that  he  was  well  off,  and  that  he  did  not  want  any  thing, 
but  of  her  other  relations  she  spoke  as  if  she  hated  them.  I  have 
heard  her  say  of  them  that  thev  did  not  care  for  her,  and  that  thev 
should  not  have  her  money.  Sue  repeatedly  gave  me  to  understand, 
that  she  meant  Dr.  Greville,  at  her  death,  to  have  all  she  possessed ; 
I  forget  her  words,  but  she  spoke  so  often  and  so  decidedly  to  me  to 
that  effect,  that  I  advised  Dr.  Greville  to  take  care,  and  see  that  she 
made  her  wilL"  Some  declarations,  though  not  so  strong,  were  made 
to  the  witness,  Maria  Bedgood,  by  the  testatrix. 

Emily  Knight,  who  saw  the  deceased  during  the  latter  part  of 
her  life,  (in  lo46,)  deposes  to  similar  declarations  made  by  the  tes- 
tatiix,  as  to  her  relations ;  that  ^  she  should  leave  her  property  to 
those  who  were  most  kind  to  her,  and  also  to  Dr.  Greville."  The 
witness  understood  her  to  say,  that,  '^  after  the  legacies  were  paid  to 
the  legatees,  she  meant  Dr.  Greville  should  have  the  rest  of  her 
property,  because  he  had  been  most  kind  to  her,  and  her  greatest 
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friend."     Mrs.  Knight,  the  mother  of  this  witness,  deposes  nearly  to 
the  same  effect. 

In  addition  to  this  evidence,  the  script  No.  4,  and  which  is  in  these 
words :  "  Bath,  April  22, 1842.  —  Sir,  Please  to  pay  at  my  deatii  all 
the  money  you  have  in  your  hands  of  mine  to  Charles  Ghreville,  ^wid- 
ower, of  the  parish  of  Walcot,  city  of  Bath,  comity  Somerset  Smily 
Blaguire.  (Addressed)  John  Fawkener,  Esq.,  Solicitor  8,  Gray*s  Inn 
Square,"  may  be  refeired  to ;  from  which  it  appears,  that  so  early  as 
April,  1842,  the  testatrix  intended  to  confer  a  benefit  upon  Dr.  Gie- 
ville  at  her  death ;  she  here  directs  her  solicitor,  Mr.  Fawkener,  to 

S've  all  the  money  he  had  in  his  hands  of  hers,  at  her  death,  to 
r.  Greville. 

Without  at  present  referring  to  the  evidence  given  by  Mrs.  Barnes, 
who  is  produced  by  the  executors,  the  result  of  the  evidence  addaced 
by  Dr.  Greville  is,  that  the  testatrix  entertained  a  very  great  regard 
and  affection  for  him,  that  she  made  declarations  of  her  intention 
not  to  benefit  her  relations,  but,  after  giving  some  legacies,  to  be- 
queathe to  him  the  whole  or  greater  part  of  her  property. 

The  sixth,  seventh  and  eighth  artides  of  the  allegation  given  in  on 
behalf  of  Ihr.  Gyeville,  relate  to  what  is  called  the  factitm  of  the  wilL 
It  is  necessary,  however,  to  premise,  that  the  testa^ix  had  been  resid- 
ing, since  the  autumn  of  1846,  at  the  house  of  Miss  Mechi^  near 
Notting  Hill,  and  that  her  illness  becoming  very  serious,  she  sent  for 
Dr.  Greville,  from  Bath,  to  attend  her;  that  he  arrived  on  the  28th  of 
January,  and  on  the  30th  accompanied  her  back  to  Bath.  The  will 
in  question,  though  dated  January  29th,  was  executed  on  the  30th. 

As  the  next  question  for  inquiry  is,  whether  it  be  proved  that  the 
words  in  the  residuary  clause,  "  in  the  Long  Annuities  &  elsewhere 
to  "  were  inserted  in  the  will  prior  to  the  execution,  it  will  not  be  ne- 
cessary, in  this  branch  of  the  inquiry,  to  go  into  a  very  minute  detail 

The  sixth  article  pleads,  that  Mrs.  Barnes,  on  the  29th  (that  is,  the 
30th)  of  January,  gave  to  Dr.  Greville  the  script  No.  1,  and  requested 
him,  as  from  the  testatrix,  to  write  out  or  prepare  a  will  for  her,  pur- 
suant thereto,  and  which  he  proceeded  to  do  partly  from  the  script 
and  partly  from  the  dictation  of  Mrs.  Barnes  both  by  reading  to  him 
the  script,  which  he  bad  some  difficult;^  in  deciphering,  and  otherwise. 
That  in  writing  the  will,  he  was  in  part  verbally  instructed  by  the 
testatrix,  who  was  in  an  adjoining  room,  and  to  whom  he  referred  for 
that  purpose,  to  wit,  as  to  her  executors,  whom  she  named,  as  to  some 
specific  legacies,  and  as  to  the  blank  opposite  his  own  name,  which 
she  desired  should  be  so  left. 

On  this  article.  Miss  Mechi  has  been  examined ;  the  first  part  of 
her  evidence  relates  to  what  occurred  on  the  day  preceding  the  exe- 
cution of  the  will ;  it  is  comparatively  of  little  importance,  so  we  pro- 
ceed to  her  statement  of  what  occurred  on  the  next  day.  After  de- 
tailing what  was  done  by  Miss  Fawkener  (now  Mrs.  Barnes)  and 
Dr.  Greville,  in  the  absence  of  the  testatrix,  she,  the  testatrix,  said, 
when  she  was  dressed,  "  Tell  Dr.  Ghreville  he  may  come  in  now;  1 
told  him  so,  and  he  came  into  the  front  parlor,  without  Mrs.  Barnes, 
and  remained  with  the  deceased  for  a  minute  or  two.    During  that 
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minute  cht  two  the  deceased  wrote  a  name  on  the  paper  which  Dr. 
Gieville  brought  with  him  into  the  front  parlor;  that  was  all  that 
passed  I  remained  present  during  the  time ;  nothing  was  then  said 
to  or  by  the  deceased,  about  her  executors  or  about  any  legacy,  or 
about  any  blank  opposite  to  Dr.  Greville's  name  in  her  wilL  I  am 
quite  certain  that  not  one  word  then  passed  between  the  deceased  and 
Dr.  Greville  about  any  thing  of  the  kind."  This  witness  afterwards 
states  that  Dr.  Greville  did  not  see  the  deceased  again,  till  half  an  hour 
after,  when  the  will  was  executed. 

It  is  pefectly  obvious,  that  Miss  Mechi,  instead  of  proving  by  her 
evidence  the  main  facts  pleaded  in  the  sixth  article,  negatives  them. 
Baldwin,  a  girl  at  the  age  of  thirteen,  when  examined,  is  designed  to 
prove  this  article,  but  her  evidence  is  of  no  weight  The  article,  so 
far  as  the  evidence  of  the  vidtnesses  produced  on  behalf  of  Dr.  Gre- 
ville extends  is,  as  to  the  principal  averments  contained  in  it,  un- 
proved. 

The  seventh  article  of  this  allegation  contains  averments  of  the 
greatest  importance  to  the  decision  of  this  cause.    It  does  not  admit 
of  abbreviation.    It  is  as  follows : — ^^  That  the  will  of  the  said  testa- 
trix having  been  so  in  part  vmritten  out  by  the  said  Charles  ChreviUe, 
as  aforesaid,  was  by  him  taken  to  the  said  testatrix,  then  in  the  next 
room,  as  aforesaid,  and  at  which  time  the  seventh  line  of  the  first  side 
of  the  said  will  terminated  with  (or  rather  consisted  of)  the  word  ^  to ' 
(now  struck  through,)  and  without  the  two  first  legacies  now  appear^ 
ing  on  the  second  side  of  the  same.    That  the  said  testatrix  then  with 
her  own  hand  wrote  the  names,  initials  and  word  herein  (with  others) 
propounded,  to  wit,  <  Charles  Greville,  M.  D.,  Bath,'  now  appearing 
on  the  first  side  of  the  said  vdll,  the  said  Charles  Greville  having  first, 
at  her  suggestion^  in  consequence  of  it  occurring  to  her,  or  of  her  re- 
marking, that  she  had  property  in  the  Long  Annuities,  struck  through 
the  w^ord '  to,'  therefore  constituting  the  seventh  line  of  the  first  side 
of  the  said  will,  as  aforesaid,  and  adding  the  words  '  in  the  Long  An- 
nuities to,'  the  four  first  words  being  four  of  the  words  herein  pro- 
pounded; the  said  testatrix,  in  or  whilst  so  writing  the  said  names, 
initials,  and  word,  saying  or  declaring  that  the  insertion  of  his,  the  said 
Charles  GreviUe's,  name,  as  a  specific  legatee  (intended)  had  so  been 
by  her  directions,  in  order  to  veu  or  conceal  her  intention  of  making 
him  her  residuary  legatee,  or  to  that  very  effect.     Also  that  at  such 
time,  by  the  direction  of  her,  the  testatrix,  the  said  Charles  Greville 
put  in  or  inserted  the  two  first  of  the  (specific)  legacies,  now  on  the 
second  side  of  the  said  will ;  and  in  consequence  of  a  fdrther  remark 
of  the  said  testatrix,  that  she  had  other  property  than  that  in  the  Long 
Annuities,  at  her  sufirestion  partiy  ereasea  the  word  '  to '  then  stand- 
ing  after  ^d  in  a  Ij^e  with  tfiTwoids  <  Long  Annuities,'  and  adding 
thereto  the  abbreviation  and  word  '  &  elswhere,'  being  the  fifth  and 
sixth  words  herein  propounded,  such  being  done  after  the  said  testa- 
trix had  written  the  aforesaid  names,  initials  and  word, '  Charles  Gre* 
yiUe,  Ms  D.,  Bath,'  the  said  Charles  Ghreville,  after  the  same  had  been 
so  written  by  the  said  testatrix,  himself  writing  the  word  <  to '  now 
appearing  in  a  line  vdih  the  names  Charles  Greville  just  under  the 
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seventh  line  of  the  said  wilL  And  this  was  and  is  true,  public  and 
notorious,  and  the  party  proponent  alleges  and  propounds  a<^  before." 

Miss  Mechi  is  examined  upon  this  article,  and  upon  the  eighth,  in 
.conjunction  with  it  It  is  by  no  means  convenient  that  the  examiner 
should,  of  his  own  authority,  take  upon  himself  so  to  unite  the  arti- 
cles :  we  must  of  necessity,  in  order  to  ascertain  the  truth  of  the  csase, 
and  do  justice,  separate  tiie  evidence,  and  determine  how  each  part 
of  it  applies  to  each  article ;  the  strength  of  this  observation  will  be 
very  apparent  when  we  come  to  scrutinize  the  evidence. 

The  sixth  article  applies  to  facts  antecedent  to  those  pleaded  in  the 
seventh,  to  a  prior  interview  with  the  testatrix^  and  to  instructions 
received  from  her,  prior  to  the  facts  pleaded  in  the  seventh. 

We  must  now  direct  our  attention  to  the  evidence  of  Miss  MechL 

The  sixth  and  seventh  articles  speak  of  two  separate  interviews. 
Miss  Mechi  speaks  of  one  only,  and  that  one,  not  the  transaction 
pleaded  in  the  sixth,  but  the  transaction  pleaded  in  the  seventh  arti- 
cle ;  and,  in  truth,  her  evidence  on  the  sixth  article  applies  to  the  seventli 
only.  Miss  Mechi  does  prove,  that  at  this  interview  the  testatrix  did, 
as  she  calls  it,  sian  the  paper.  Sign  the  paper  in  the  usual  meaning 
of  the  term  she  £d  not,  but  she  wrote  upon  it,  according  to  the  evi- 
dence of  Miss  Mechi,  and  the  only  words  she  could  have  written  are, 
"  Charles  Greville,  IVL  D.,  Bath."  Notwithstanding  the  use  of  the 
ambiguous  expression  ^<  sign,"  we  have  no  doubt  that  the  testatrix 
did  on  this  occasion  write  these  words,  ^  Charles  Greville,  M.  D., 
Bath ; "  but  here  all  proof  ends.  All  the  rest  of  this  seventii  article 
is  left  wholly  unproved  by  the  testimony  of  this  witness :  the  state 
and  condition  of  the  paper,  the  alterations  said  to  have  been  made, 
are  all  without  a  shaaow  of  proof  firom  the  evidence  of  Miss  MechL 
True  it  is,  that  an  interview  between  Dr.  Greville  and  the  testatrix  is 
proved,  and  that  the  deceased  wrote  on  the  paper,  but  nothing  more. 
No  other  witness  is  examined  upon  this  seventh  article. 

The  eighth  article  pleads,  that  after  the  insertion  of  the  words  pro- 
pounded, namely,  <^  in  the  Long  Annuities  &  elswhere  to  Charles 
Greville,  M.  D.,  Bath,"  the  will,  after  having  been  read  over  to  her 
by  Charles  Greville,  was  duly  executed  by  the  testatrix.  K  this  arti- 
cle be  satisfactorily  provecf,  the  words  propounded  must  be  pro- 
nounced for.  The  testatrix  was  of  sound  mind ;  and  if  the  will  as  it 
now  stands,  with  her  own  signature  after  the  residuary  clause,  was 
read  over  to  her,  and  she  executed  it,  then  the  ordinary  presumption 
of  law  is,  that  she  intended  to  give  effect  to  what  was  therein  written, 
and  the  exigencies  of  the  statute  are  satisfied ;  but  in  a  case  like  the 
present,  considering  the  will  to  be  in  the  state  represented  by  Mr. 
Netherclift,  their  lordships  must  be  satisfied  by  extrinsic  evidence 
that  the  words  in  question  were  in  the  will  at  the  time  of  the  execu- 
tion, and  were  known  to  her  to  be  there. 

Miss  Mechi  says,  the  testatrix  signed  the  will  in  the  presence  of 
Mrs.  Clark  and  her  servant,  and  so  did  Mrs.  Clark ;  but  her  servant 
being  unable  to  write,  Mrs.  Pugh  was  sent  for;  the  witness  says,  that 
^'  there  were  some  legacies,  two,  I  think,  added  to  the  will ; "  that  was, 
while  Mrs.  Clark  was  in  the  room  and  before  Mrs.  Pugh  came. 
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Accoiding  to  the  plea  of  Dr.  Greville,  this  had  heen  done  previously 
as  pleaded  in  the  seventh  article.  Miss  Mechi  cannot  he  certain 
^whether  Ihis  was  before  or  after  the  deceased  signed  the  will.  After 
Mrs.  Pugh's  arrival,  the  testatrix  declared  the  paper  to  be  her  wilL 
Mrs.  Pugh  signed  it,  and  then  Mrs.  Clark.  Miss  Mechi  states  that 
the  will  was  not  reaxi  over  to  or  by  the  deceased  in  her  presence. 
Whether  Ihe  words  propounded  were  in  the  wiU  or  not,  this  witness 
gives  no  evidence,  but  she  deposes  to  the  fact  of  the  words,  ^'  Charles 
Greville,  M.  D.,  Bath,"  being  there. 

The  result  of  the  evidence  of  Miss  Mechi,  is,  that  she  proves  the 
act  of  execution  and  no  more ;  she  does  not  prove  reading  over,  know* 
ledge  of  contents,  or  that  aU  the  words  propounded  were  in  the  wilL 

Mrs.  Clark,  one  of  the  attesting  witnesses,  says.  Dr.  Greville  ^  read 
over  to  the  deceased,  firom  the  will,  the  names  of  the  persons  to  whom 
she  had  given  legacies  in  the  will,  and  the  deceased  told  him  of  two 
other  legacies  to  be  put  into  the  vdll,  (this  confirms  Miss  Mechi)  and 
I  saw  him  put  them  into  the  will  at  the  top  of  the  second  page ; "  she 
then  proves  the  execution.  Upon  the  thirteenth  interrogatory,  she  is 
examined  to  a  very  importent  part  of  tha  case,  the  reading  over  and 
the  existence  at  the  time  of  the  execution,  of  the  words  propounded, 
but  she  cannot  swear  to  the  reading  over  of  the  whole ;  indeed  she 
thinks  that  all  of  it  certainly  was  not  read  over  in  her  presence ;  nor 
can  she  speak  to  the  words  propounded. 

Mrs.  Pugh  proves  the  execution,  but  not  the  reading  over,  or  the 
existence  of  the  words  in  question. 

Then  what  has  been  proved  by  the  witnesses  in  support  of  the 
plea? — the  execution  of  the  paper,  and  that  it  contained  the  words 
"  Charles  Greville,  M.  D.,  Bath ; "  but  it  is  not  proved  by  any  afiirma- 
tive  evidence,  that  the  words  propounded  were  inserted  prior  to  the 
execution. 

What  the  law  may  be  upon  this  state  of  facts  we  will  postpone 
considering  until  we  have  referred  to  the  evidence  produced  on  the 
part  of  the  executors ;  we  mean  the  evidence  applying  to  the  making 
of  the  will,  and  the  words  propounded.  On  this  part  of  the  case,  the 
executors  have  examined  Mrs.  Barnes  and  Mbs  Mechi 

With  respect  to*  the  evidence  of  Mrs.  Barnes,  however  important 
it  may  be,  with  a  view  to  other  questions  raised  in  this  case,  it  will 
not  be  found  to  have  any  stringent  bearing  upon  the  points  we  have 
been  particularly  discussing,  namely,  the  execution  of  the  will,  and 
the  insertion  of  the  words  propounded  prior  to  the  execution. 

Mrs.  Barnes,  after  detailing  many  particulars  as  to  the  writing 

testamentary  papers,  and  as  to  Dr.  Greville  undertaking  to  make  the 

will  on  the  30th  of  January,  on  her  declining,  stetes,  that  being  with 

Dr.  Greville,  in  the  back  room,  and  having  detailed  to  him  the  list  of 

names  and  legacies  in  script  No.  1,  and  read  the  script  C,  Dr.  Ghreville 

said,  when  she  came  to  the  part,  as  to  the  division  of  the  trinkets, 

^  Oh  1  that  is  very  indefinite,  I  had  better  go  in  and  ask  her ; "  that 

be  did  so,  and  remained  with  her  two  or  three  minutes,  when  he 

returned,  and  said  the  trinkets  were  not  to  be  mentioned,  that  she 

would  give  them  to  her  brother  to  be  distributed  to  her  Mends,  or 
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dispose  of  them  in  her  lifetime.  This  witness  never  saw  the  will  a4 
all,  so  as  to  see  its  contents ;  she  was  not  present  at  the  execution : 
so  far  as  she  knew  any  thing  of  the  will,  there  was  no  residuary  clause, 
excepting  that  contained  in  script  C,  which  she  swears  she  dictated 
to  Dt.  Grreville,  and  believes  he  wrote  it  down.  The  first  notice  she 
had  of  the  residue  being  left  to  Dr.  Greville  was  from  himself,  some 
short  time  after  the  execution  of  the  wilL 

It  is  clear  that  her  evidence  does  not  in  any  degree  prove  kno*^- 
ledge  of  the  contents  by  the  testatrix,  or  that  tibie  words  propounded 
were  inserted  prior  to  the  execution.  The  declaration  of  Dr.  Greville 
can  hardly  be  received  as  evidence  to  prove  the  fact,  though  it  is 
entitied  to  consideration,  to  show  that  he  did  not  wish  to  conceal 
what  he  had  asserted  had  been  done. 

Miss  Mechi  has  been  examined  on  this  allegation  also.  There  is 
littie  new  to  be  found  in  her  evidence.  In  her  examination  on  the 
eleventh  article,  she  swears,  that  when  the  deceased  signed  her  name 
on  the  will  ^she  must  mean  write  Dr.  Greville's  name,  though  pro- 
bably the  witness  thought  it  was  her  own,)  no  conversation  took 
place  as  to  the  trinkets ;  that  she  is  sure. 

There  are  circumstances  pleaded  and  proved  on  the  part  of  iiie 
executors,  which  it  is  proper  to  notice,  partly,  indeed,  for  tiie  purpose 
of  endeavoring  to  discover  what  were  the  intentions  of  the  deceased. 

It  is  pleaded  in  the  seventh  article  of  the  allegation  given  in  on 
the  part  of  the  executors,  that  on  or  about  the  27th  of  January,  Mrs. 
Barnes,  by  the  instructions  of  the  deceased,  wrote  the  script  marked 
C ;  that  about  the  same  time,  in  consequence  of  similar  instructions, 
she  wrote  the  script  marked  No.  1. 

In  the  tenth  article,  it  is  pleaded,  that  when  Mrs.  Barnes  was  with 
Dr.  Greville,  and  he  was  writing  the  will  in  the  back  room,  she  read 
to  him  the  substance  of  the  script  C,  and  that  he  appeared  to  write 
the  same  down. 

The  facts  pleaded  in  the  eleventh  article  are  very  important :  it  is 
alleged,  that  in  reference  to  that  part  of  script  C  which  directed  the 
trinkets  to  be  divided  amongst  her  young  Mends,  Dr.  Greville  said, 
the  term  young  friends  was  indefinite,  and  took  the  will  into  the 
room  where  the  deceased  was,  to  consult  her  about  it;  that  he 
returned,  and  brought  back  an  answer  from  the  deceased,  that  she  did 
not  wish  them  to  be  mentioned  in  the  will ;  that  she  would  dispose 
of  them  in  her  lifetime,  or  send  them  to  her  brother  to  give  away. 

Script  C  is  produced :  it  does  mention  the  trinkets,  it  does  name 
the  executors,  and  it  does  dispose  of  the  residue. 

We  will  first  consider  the  proof  of  those  averments  and  then  the 
inferences  to  be  drawn. 

Mrs*  Barnes  is  the  witness  to  whom  we  must  refer.  It  is  true  that 
her  evidence  does  show  a  disposition  not  favorable  to  Dr.  Greville, 
and  where  matter  of  opinion  was  alone  concerned  it  must  be  our 
duty  to  watch  such  evidence  with  vigilance ;  but  we  see  no  reason 
to  distrust  her  veracity  when  she  is  deposing  to  facts  within  her  own 
knowledge.  Her  evidence  on  the  seventh  article  is  to  the  following 
effect :  —  that  two  or  three  days  before  January  30th,  she  wrote,  fr^m 
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the  dictation  of  the  deceased,  the  paper  marked  C,  word  by  word ; 
that  the  deceased  signed  it  at  once,  and  took  possession  of  it ;  that 
it  referred  to  a  list  of  legatees  previously  written :  it  was  meant  to 
answer  instead  of  a  will,  in  case  she  should  die  without  making  a 
will ;  it  was  addressed  to  Richard  White,  Esquire,  the  brother  of  the 
deceased,  by  the  deceased  herself.  The  witness  then  speaks  as  to  the 
script  No.  1.  She  says,  she  wrote  it  about  a  week  before  the  testatrix 
left  Notting  HilL  A  nought  is  put  down  in  the  list  opposite  to  Dr. 
Gr^ville's  name,  because  the  deceased  wished  the  question,  as  to  what 
he  ^was  to  have,  to  be  left  open.  In  a  former  list  of  names  written 
by  Mrs.  Barnes,  when  the  testatrix  was  at  her  father's  house,  100/. 
had  been  written  down  as  the  legacy  for  Dr.  Gr^ville.  The  deceased 
had  the  former  Ust  of  names  when  she  dictated  the  script  No.  1 : 
she  said  lOOZl  was  not  sufficient  Mrs.  Barnes  said,  shall  I  put  in 
300Z.  or  500/.  ?  You  had  better  put  something  definite.  She  replied, 
no,  that  would  be  too  much ;  I  wUl  leave  it  open.  Papers  C  and 
No.  1  were  to  be  given  to  her  brother,  Mr.  White,  as  containing  her 
i0vill,  if  she  did  not  make  another,  and  the  testatrix  expressed  her  con- 
fidence that  he  would  carry  her  wishes  into  effect. 

According  to  the  evidence  of  Mrs.  Barnes,  nothing  was  done  to 
complete  the  will  till  the  30th ;  what  passed  in  the  intermediate  time 
is  not  of  much  importance. 

Saturday,  the  30th,  is  the  day  of  the  execution  of  the  will ;  and  on 
the  eighth  article,  Mrs.  Barnes  deposes  to  the  transactions  of  that 
day ;  first,  that  the  dececised  gave  her  the  papers  C  and  No.  1,  and 
desired  her  to  make  her  will ;  that  she  declined,  and  that  Dr.  Greville 
took  the  papers,  and  walked  with  them  into  the  next  room  to  make 
the  wilL  On  the  ninth  article,  Mrs.  Barnes  states,  that  the  deceased 
desired  her  to  follow  Dr.  Ghreville,  saying,  "  Now  mind  he  only  writes 
w^hat  you  dictate  to  him."  If  Mrs.  Barnes  be  correct  in  all  the  evi- 
dence that  she  has  given  upon  this  article,  it  would  certainly  follow, 
that  the  testatrix  had  a  distrust  of  Dr.  GreviUe ;  but  supposing  the 
fact  to  be  so,  we  do  not  think  that  her  suspicions  alone  could  form 
any  just  ground  for  imputation  against  Dr.  Greville ;  and  we  advert 
to  the  fac^  not  on  that  account,  but  as  an  important  part  of  Mrs. 
Barnes's  narrative,  and  accounting  for  the  conduct  which  she  swears 
she  pursued:  she  states  that,  according  to  what  the  testatrix  had 
said,  she  followed  Dr.  Greville  into  the  back  room ;  that  she  took  both 
the  scripts,  C  and  No.  1,  and  dictated  to  him  the  names  in  No.  1 ; 
that  when  she  came  to  Dr.  GreviUe's  name,  he  said,  "  Oh !  I  wont 
write  down  my  own  name  at  alL"  She  said,  "You  must ;  I  formerly 
put  lOOL  for  you ;  the  deceased  said  it  was  not  sufficient."  He  said, 
"  I  should  thmk  not ;  for  she  has  never  paid  me  for  my  attendance 
or  trouble." 

Mrs.  Barnes's  evidence  on  the  tenth  article  is  very  important.  She 
says,  that  after  having  dictated  the  names  from  list  No.  1,  she  dictated 
the  very  words  of  paper  C,  in  regard  to  the  appointment  of  executors, 
and  the  disposition  of  the  residue.  She  thought  that  Dr.  Greville 
had  written  it  all  down. 
On  the  eleventh  article  Mrs.  Barnes  states,  that  she  read  the  script 
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C  to  Dr.  Greville ;  that  when  she  came  to  the  part  relating  to  Hie 
trinkets,  Dr.  Greville  said,  it  was  indefinite,  and  went  to  ask  the 
deceased,  and  returned  with  an  answer  that  they  were  not  to  be  men- 
tioned in  the  will. 

In  setting  forth  the  evidence  of  Mrs.  Barnes,  we  have  confined 
ourselves  to  that  part  of  it  which  contains  the  statement  of  facts,  as 
to  making  the  vnH^  abstaining  firom  noticing  any  observations  or 
descriptions  to  be  found  in  the  evidence,  and  which  might  be  con- 
strued to  reflect  upon  Dr.  Greville.  We  think  that  Mrs.  Barnes  may 
be  trusted  as  to  the  statement  of  facts,  and  looking  at  the  imputation 
made  against  her,  in  the  aigument  at  the  bar,  of  bias  against  Dr. 
Greville,  we  abstain  from  noticing  any  thing  which  would  reasonably 
be  the  effect  of  such  bias. 

The  facts  are  very  important ;  first,  they  prove  that  the  testatrix, 
three  or  four  days  before  making  the  will,  had  no  intention  to  give 
the  residue  to  Dr.  Greville,  but  intended  a  different  disposition; 
second,  that  she  did  intend  to  confer  upon  him  a  legacy,  but  deemed 
300^.  or  500L  too  much ;  third,  that,  on  the  very  morning  the  will  was 
executed,  she  gave,  as  instructions  for  making  it,  scripts  No.  1  and 
C,  in  conformity  with  what  has  been  above  stated. 

But  Dr.  Greiolle^s  case  is,  that  there  was  no  script  C  at  all.  He 
does  not  notice  it  in  his  pleading ;  he  ignores  its  existence  altogetlier, 
BO  far  as  his  own  knowledge  extends.  However  this  may  be,  we 
cannot  doubt  the  fact,  that  the  testatrix  gave  Mrs.  Barnes  script  C, 
as  part  instructions  for  her  will,  and  according  to  Dr.  Greville's  own 
statement  he  did  not  notice  or  adopt  it  If  so,  it  necessarily  follows, 
that  a  will  was  prepared  for  the  deceased  not  in  conformity  with  h& 
instructions ;  with  instructions  given  on  the  very  day  of  execution, 
signed  by  the  testatrix  herself,  tiuree  or  four  days  before,  to  operate 
as  a  will  if  she  did  not  make  another. 

Upon  this  evidence  two  questions  seem  to  us  to  arise : 

First ;  has  Dr.  Greville  proved  that  the  words  in  dispute,  or  any 
part  of  them,  were  in  the  will  at  the  time  when  the  testatrix  exe- 
cuted it? 

Secondly;  has  he  proved  that  those  words  were  known  and  in- 
tended by  the  testatrix  to  form  part  of  the  will  at  that  time  ? 

Look  first  at  the  case  as  stated  by  Dr.  Greville  himself  in  his  alle- 
gation. He  is  speaking  to  facts  within  his  own  knowledge;  in 
truth,  in  a  great  degree,  of  his  own  acts,  of  matters  in  which  he  has 
the  deepest  interest,  which  took  place  within  a  twelvemonUi  previous 
to  the  time  at  which  he  gives  in  the  allegation,  and  with  respect  to 
which,  therefore,  there  is  no  excuse  for  any  inaccuracy. 

Now  Ms  statement  is,  that  he  originally  wrote  out  the  will  with 
his  own  name  appearing  amongst  those  of  the  other  pecuniaiy 
legatees ;  but  with  no  sum  of  money  or  other  bequest  set  against  it, 
and  with  a  residuary  clause  in  these  words : — « I  give  the  remainder 
of  my  property  to,"  vrith  a  blank  for  the  names  of  the  residuary 
legatee  or  legatees,  and  that  he  took  the  paper  in  this  state  to  the 
testatrix  who  was  in  the  adjoining  room. 

According  to  the  paper  so  prepared,  it  would  seem  that  Dr.  Greville 
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-was  intended  to  be  a  pecuniary  legatee,  and  that  the  tefitatrix  had 
not  decided,  or  at  least  had  not  communicated  to  Dr.  GreviUe,  who 
^w'as  to  be  her  residuary  legatee. 

It  is  very  difficult  to  suppose  that  at  this  time  Dr.  Greville  could 
imagine  that  his  was  the  name  to  be  introduced  into  the  residucury 
clanse ;  yet  if  such  intention  had  not  been  previously  declared  by  the 
testatrix,  when  was  it  expressed  ?  It  should  seem,  £rom  the  allega* 
tion,  (article  seven,)  that  it  was  only  expressed  at  the  time  when  the 
testatrix  inserted  Ehr.  Greville's  name. 

But  Miss  Mechi,  the  only  witness  to  what  passed  at  this  time, 
most  distinctly  contradicts  any  such  expression  of  intention.  In  her 
deposition  to  the  seventh  and  eighth  articles,  she  states,  as  to  Dr. 
Greville  at  this  interview :    ^'  He  cud  not  sit  down,  he  merely  put  the 

Eaper  before  the  deceased,  and  put  the  pen  in  her  hand,  and  €U9ked 
er  to  sign  the  paper,  and  she  did  so  accordingly,  and  then  Dr.  Gre- 
ville walked  out  of  the  room  again  directly;  that  was  all  that  passed." 
She  then  says,  that  he  pointed  out  the  place  where  the  testatrix  was 
to  sign,  repeating  the  words,  <' Just  here,"  more  than  once.  In  her 
answer  to  liie  eighth  interrogatory,  she  gives  the  same  account  of  the 
transaction,  and  adds,  that  me  testatrix  ^  immediately  signed  some- 
thing in  the  place  pointed  out,  without  making  any  observation,  and 
immediately  that  she  had  done  so,  Dr.  GreviUe  left  the  parlor  and 
returned  into  the  Uttle  back  room,  where  Miss  Fawkener  was,  taking 
the  said  wiU  with  him." 

It  is  dear,  therefore,  that  no  intention  of  making  Dr.  Greville  resi- 
duary legatee  was  expressed  at  this  time.  The  silence  of  Dr.  Greville, 
as  to  any  previous  communication  of  such  intention  of  the  nature  of 
the  paper  which  he  prepared,  shows  that  none  such  had  been  pre- 
vioTusly  expressed  to  him. 

But  if  such  intention  existed  at  the  time,  the  mode  of  carrying  it 
into  effect  was  perfectly  obvious.  Nothing  was  necessary  to  be  done 
bat  to  add  the  name  of  Dr.  Greville,  after  the  words  already  written, 
"  I  give  the  remainder  of  my  property  to ; "  and  Dr.  Greville,  accord- 
ing to  the  evidence  of  Miss  Mechi,  was  very  particular  in  pointing 
oat  the  exact  spot  where  his  name  was  to  be  written,  and  would 
naturally  have  taken  care  that  it  followed  immediately  after  the 
word  "  to,"  and  without  any  interval 

Instead,  however,  of  this  simple  and  obvious  course  being  pursued, 
we  find  the  name  of  Dr.  Greville  written  at  a  considerable  distance 
from  the  termination  of  the  residuary  clause,  as  it  orisiinally  stood, 
and  two  alterations  made  in  that  clause.  These  alterations  are 
proved  to  have  been  written  with  a  different  pen  and  different  ink 
from  each  other,  and  one  of  them  upon  an  erasure.  The  presumption, 
therefore,  iB,  that  they  were  made  at  different  times. 

Now,  these  two  alterations  are  most  important  We  will  consider 
tbem  in  their  order,  and  the  inferences  which  result  from  the  paper 
iteell,  coupled  with  the  evidence,  and  afterwards  consider  Dr.  Ghre- 
vffle'a  explanation.  First,  the  word  « to  "  following  the  words  "  re- 
mainder of  my  property,"  is  strack  out,  and  the  words,  "  in  the  Long 
Aimuities,"  are  added,  so  that  the  gift  is  cut  down  from  a  gift  of  the 
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whole  residue,  to  a  gift  of  the  long  animities  which  the  testatrix 
might  possess.  When  this  was  done,  does  not  appear ;  the  period 
of  introducing  these  words  was  not  that  at  which  Dr.  Greville's  name 
was  inserted,  according  to  the  evidence  of  Miss  Mechi ;  nor  does  Dr, 
Greville  even  suggest  any  intention  to  make  such  limited  bequest  to 
him. 

Yet  thus  the  will  certainly  stood  for  some  period,  how  long  does 
not  appear ;  and  as  to  its  restrictive  operation,  nobody  could  enter- 
tain a  doubt  Supposing  the  paper  in  its  present  state  to  be  the 
genuine  will  of  the  deceased,  she  again  altered  her  intentions  in  the 
short  interval  which  elapsed  between  the  insertion  of  the  words  last 
referred  to  and  the  execution  of  the  instrument;  and  having  pre- 
viously determined  not  to  give  the  general  residue  to  Dr.  Greville, 
was  now  determined  to  give  it  to  him,  and  to  restore  the  clause 
to  its  original  effect:  and  for  this  purpose  she  caused  the  word  ^^to" 
following  the  words, "  Long  Annuities,"  not  to  be  struck  through  with 
a  pen,  as  the  former  word  "to"  had  been,  but  to  be  carefully  erased 
with  a  knife,  and  the  words  "  &  elswhere  to  "  to  be  added.  Now, 
when  could  this  have  been  done  ?  Not  on  the  occasion  when  the 
words  "  in  the  Long  Annuities  "  were  introduced ;  not  at  the  time 
when  Miss  Mechi  speaks  to  the  introduction  of  Dr.  Greville's  name; 
not  at  the  tiiQe  of  the  execution  of  this  will,  for  nothing  of  the 
kind  is  alleged  by  Dr.  Greville  to  have  then  taken  place,  and  the 
witnesses  present  at  the  time,  who  speak  to  the  insertion  at  that 
period  of  two  additional  legacies  to  other  persons,  say  nothing  of  this. 

Now,  what  is  Dr.  Greviue's  account  of  this  extraordinary  state  of 
things  ?  He  says,  that  the  testatrix  intended  to  give  him  the  residue, 
but  desired  that  his  name  should  remain  in  the  list  of  pecuniary 
legatees ;  that  he  altered  the  bequest,  from  a  bequest  of  the  remainder 
of  her  property  in  the  long  annuities,  at  her  suggestion,  in  conse- 
quence of  her  remarking  that  she  had  property  in  the  long  annuities. 

Now,  is  it  to  be  believed  that  any  person  of  cominon  sense,  how- 
ever inattentive  to,  or  regardless  of,  his  own  interest,  could  have  done 
this  ?  —  the  effect  of  the  alteration  could  not  have  escaped  him :  but 
he  gives  himself  a  part  instead  of  the  whole  of  the  property,  not 
because  the  testatrix  intended  that  he  should  take  only  a  part,  but 
because  she  mentioned  the  long  annuities,  as  belonging  to  her.  He 
then  says,  that  at  the  same  interview,  after  his  name  had  been  in- 
serted by  the  testatrix,  he  introduced  the  words,  "  &  elswhere  to," 
in  consequence  of  her  suggesting  that  she  had  other  property  besides 
the  long  annuities :  this  latter  alteration  bein^  made,  according  to  Dr. 
Greville's  allegation,  after  the  two  additional  legacies  found  in  the 
will  had  been  inserted. 

Now,  we  must  say  that  this  account  appears  to  us  quite  incrediblo ; 
and  it  is  contradicted  both  by  the  appearance  of  the  paper,  the  evi- 
dence of  Miss  Mechi,  and  the  evidence  of  the  persons  present,  when 
the  two  additional  legacies  referred  to  were  introduced ;  and  it  is  ut- 
terly unsupported  by  any  evidence  whatever. 

Is  it  possible,  in  this  state  of  things,  to  say  that  probate  should  have 
been  granted  to  the  residuary  clause  as  it  stsmds  ? 
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But  it  is  then  scud,  at  all  events  the  deceased  intended  to  give  Dr. 
Oieville  the  long  annnities :  those  words  were  inserted  before  the  ex- 
ecution of  this  instrument,  and  the  court  cannot  withhold  from  Dr. 
Greville  that  part  of  which  he  has  proved  the  bequest,  because  he 
has  failed  in  proof  of  the  remainder,  nor  can  it  refine  to  cive  effect 
to  the  genuine  portion  of  the  clause,  even  if  it  should  hold  that  an 
addition  had  been  fraudulently  made  to  it  by  Dr.  Greville. 

We  agree  to  these  as  general  propositions,  but  Dr.  Greville's  case 
must  be  judged  according  to  his  own  allegation  of  the  facts,  which 
are  all  within  his  own  knowledge,  and  the  evidence  by  which  he  has 
supported  it  He  has  called  his  opponents  to  meet  a  case,  not  of 
specific  bequest,  but  of  general  residue ;  he  never  set  up  any  case  of 
an  intention  to  give  a  part  as  distinct  from  the  residue.  The  whole 
clause,  according  to  his  statement,  was  inserted  at  the  same  interview 
and  for  the  same  purpose,  and  we  have  already  stated  our  clear 
opinion,  that  this  case  is  not  only  not  proved,  but  is  clearly  disproved; 
by  the  evidence. 

But  if  he  had  alleged  an  intention  to  give  the  long  annuities,  and 
a  subsequent  intention  to  enlarge  the  gift  by  extending  it  to  tiie  re- 
sidue, in  such  a  state  of  the  record  what  evidence  should  we  have 
had  dehors  of  the  will,  that  the  testatrix  knew  that  the  instrument 
contained  any  such  bequest  of  the  long  annuities  ?  Proof  which, 
for  the  reasons  already  assigned,  we  hold  to  be,  in  this  case,  ne- 
cessary. 

We  are  aware,  of  course,  if  it  was  the  intention  of  the  testatrix  to 
give  him  the  long  annuities,  the  natnral  mode  of  doing  it  would  have 
been  for  her  to  write  those  words  opposite  to  Dr.  Gieville's  name,  in 
the  blank  left  in  the  list  of  legatees,  and  to  fill  np  with  some  other 
name  the  blank  in  the  residuary  clause.  It  would  be  a  singular  way 
of  making  a  gift  of  the  long  annuities,  for  the  testatrix  to  give  the 
remainder  of  her  property  in  them,  having  previously  made  no  be- 
quest out  of  them,  and  at  the  same  time  to  leave  her  general  re- 
sidue undisposed  of;  her  attention  at  the  time  being  called  to  the 
residue. 

How,  then,  are  we  to  be  satisfied  by  any  extrinsic  evidence,  that 
the  will,  at  the  time  of  its  execution,  was,  with  the  knowledge  of  the 
testatrix,  in  the  state  in  which,  according  to  this  hypothesis  it  must 
have  been,  when  there  is  no  evidence  of  it,  nor  as  we  think  much  pro- 
bability in  its  favor,  and  against  the  positive  allegation  of  Dr.  Greville, 
the  facts  being  within  his  own  knowledge  ? 

It  is  quite  ^e,  that  the  insertion  of  1^.  Greville's  name  in  the  will 
shows  that  the  testatrix  meant  to  give  him  something ;  but  how  does 
it  prove  that  she  meant  to  give  him  the  long  annuities,  or  the  remain- 
der of  the  long  annuities,  which  means  a  part  after  something  has 
been  taken  away,  imless  tiie  subject  of  the  gift  had  been  shown  to 
have  been  in  the  wiU  when  the  name  was  inserted  ? 

If  we  were  to  allow  ourselves  to  conjecture  what  the  testatrix  in- 
tended, "we  might  think  it  not  improbable  that  her  intentions  were 
that  which  Miss  Mechi  savs  she  had  often  expressed,  viz.,  that  the 
long  annuities,  which  were  her  savings,  should  go  amongst  her  friends, 
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as  distingmshed  from  her  relations,  and  it  is  possible  that  she  may 
have  meant,  that  after  payment  of  her  pecuniary  legacies,  perhaps  of 
debts  and  foneral  charges,  the  remainder  of  her  long  annuities  should 
be  given  to  Dr.  Ghreville,  but  this  is  mere  conjecture. 

AU  that  appears  to  us  to  be  clear  upon  legal  evidence,  is,  that  the 
testatrix  intended  Dr.  Greville  to  be  an  object  of  her  bounty,  and  in- 
serted his  name  for  that  purpose,  but  that  the  will  did  not  contain  at 
the  time  of  its  execution  the  bequest  in  favor  of  Dr.  Greville,  for 
which  he  contends,  and  that  there  is  no  evidence  to  satisfy  us  of 
what  it  did  contain. 

The  result  is,  that  the  judgment  complained  of  must  be  affirmed, 
with  costs. 

There  can  be  Uttle  doubt  that  Dr.  Greville  has  failed  to  derive  from 
the  testatrix's  will  benefits  which,  of  some  kind,  and  of  some  amount, 
she  really  intended  him  to  take.  But  he  has  nobody  but  himself  to 
blame.  If  a  physician,  after  a  long  attendance  on  a  patient,  thinks 
fit,  when  she  is  almost  upon  her  death-bed,  to  prepare  and  procure 
the  execution  of  a  will,  by  which  he  becomes  the  principal  object  of 
her  bounty,  to  the  exclusion  of  her  near  relations,  and  to  do  this  with- 
out the  intervention  of  any  solicitor,  or  other  person  competent  to 
give  her  advice,  and  to  guaurd  her  against  undue  influence,  the  in- 
terests of  the  public  require  that  his  conduct  should  be  regarded  by 
courts  of  justice  with  the  utmost  jealousy :  in  circumstances  sudi 
as  here  appear,  dear  evidence  should  be  required  both  as  to  the  be- 
quest in  his  favor  being  continued  in  the  will  at  the  time  of  its  exe- 
cution, and  as  to  the  testatrix's  knowledge  that  it  was  so. 


John  Stevenson  Moore,  appellant^  and  John  Clucab,  respondent} 

"  December  17,  1850,  and  February  17,  1S51J 

Action  for  Deceit  —  Pleading — Practice. 

Although  there  is  not  so  much  strictness  required  in  pleadings  in  the  courts  in  the  Isle  of 
Man  as  in  England,  yet  where  a  declaration  in  an  action  for  deceit  contains  specific  arer- 
ments  of  fraud,  such  averments  must  be  established  by  proof,  to  entitle  the  plaintiff  to 
recover. 

When  the  question  is  one  of  fact  only,  and  has  been  tried  by  a  jury  in  the  court  below,  this 
court  will  not  reverse  a  judgment  upon  such  finding,  unless  they  are  satisfied  that  the 
judgment  is  clearly  wrong. 

This  was  an  action  brought  by  the  respondent  against  the  appel* 
lant,  in  the  common-law  court  for  the  southern  district  of  the  ^sle 

1  7  Moore's  Privy  Council  Cases,  852.  On  Appeal  from  the  House  of  Keys  in  the 
Isle  of  Man.  Present,  Lord  Langdale,  Mr.  Baron  Pabke,  the  Right  Honorable 
Dr.  LusHiNGTON,  the  Right  Honorable  T.  Pemberton  Leigh,  and  the  Right 
Honorable  Sir  Edward  Rtan. 
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of  Man,  to  recover  damages  for  the  loss  he  had  sustained  by  the  ap- 
pellant's deceit,  in  selling  him  cattle  affected  with  a  fatal  and  conta- 
gions disease,  as  sound  and  in  good  health. 

The  declaration  stated,  that  previous  to  and  in  the  month  of  Au- 
gust, 1847,  the  defendant  was  possessed  of  certain  cattle,  which  cattle 
were,  previous  to  and  in  the  month  of  August,  infected  with  a  con- 
tagious and  fatal  disease.     That  the  defendant,  knowing  the  cattle 
to  be  infected  with  such  disease,  and  with  a  view  to  deceive  and  im- 
pose upon  the  plaintiff  and  other  persons,  did,  in  the  month  of  Au- 
gust, 1d47,  publicly  advertise  and  give  notice  of  his  intention  to  sell 
the  cattle  by  public  auction  on  the  24th  of  the  month  of  August, 
1847,  and  did  cause  it  to  be  believed  by  the  plaintiff  and  the  public 
in  general  that  such  cattle  to  be  sold  as  aforesaid  were  sound  and  in 
good  health.     That  the  plaintiff  attended  the  auction  on  the  34th  of 
August,  1847,  and  the  defendant  did  then  and  there  falsely  and 
deceitfully  induce  the  plaintiff  and  others  who  attended  such  auction, 
to  believe  that  the  cattle  so  to  be  sold  by  the  defendant  were  sound 
and  in  good  health,  he  the  defendant  weu  knowing  that  such  cattle 
had  been,  and  stiU  were,  laboring  under  and  affected  with  a  conta- 
gious and  fatal  disease,  and  that  the  plaintiff  did,  in  consequence  of 
such  the  inducement  of  the  defendant,  then  and  there  buy  from  the 
defendant  three  head  of  cattle,  consisting  of  a  bull,  a  cow,  and  a 
heifer;  the  plaintiff,  by  such  the  false  and  deceitful  inducement  of 
the  defendant  as  aforesaid,  believing  such  bull,  cow,  and  heifer  to  be 
sound  and  in  good  health,  whereas,  in  truth  and  in  fact,  the  bull  and 
cow  were  then  affected  with  a  contagious  and  fatal  disease,  of  which 
the  defendant  was  well  aware,  and  in  consequence  thereof  the  conta- 
gious disease  was  communicated  by  the  bull  and  cow  to  the  other 
cattle  of  the  plaintiff,  and  such  disease  had  spread  amongst  such 
cattle  to  a  great  extent,  and  divers  of  such  cattle  of  the  value  of  15L 
each,  and  eight  heifers  of  the  value  of  5L  each,  had  of  such  contagious 
disease  died,  and  divers  of  such  cattle  had  been  laboring  under  such 
disease,  and  that  the  plaintiff  had  been  put  to  great  expense  in  effect- 
ing their  cure ;  that  they  were  so  reduced  as  to  be  unnt  for  sale,  and 
that  the  plaintiff's  cattle  generally  had  become  unsalable.    By  means 
of  all  which  the  illegal  actings  and  doings  of  the  defendant,  the 
plaintiff  charged  that  he  was  damaged  in  the  sum  of  300/.  sterling, 
for  recovery  whereof  the  plaintiff  brought  suit  and  prayed  judgment 
according  to  the  due  course  of  the  common  law. 

The  defendant  pleaded  and  put  in  issue  the  allegations  contained 
in  the  declaration,  upon  which  issue  was  joined,  and  upon  the  peti- 
tion of  the  plaintiff  a  special  jury  was  ordered  to  try  the  issue. 

The  action  was  tried  by  a  special  jury  on  the  4th  of  July,  1848,  at 
a  common-law  court  holden  at  Castle  Kushen. 

It  appeared  £rom  the  evidence,  that  the  appellant  kept  a  large  stock 
of  cattle  on  his  farm,  at  Lhergydhoo,  in  the  Isle  of  Man.  That  in  * 
April  or  May,  1847,  some  of  the  cattle  on  this  farm  became  affected 
with  a  disease  which  then  prevailed  among  the  cattle  on  the  island, 
and  some  of  the  cattle  died.  Where  the  disease  appeared,  it  attacked 
the  throat,  lungs,  heart,  and  liver,  was  often  £a.tal,  and  was  frequently 
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oommunicated  from  one  animal  to  aaotheiL  That  on  the  11th  of 
August,  1847,  the  appellant  caused  an  advertisment  to  be  inserted  in 
the  Mona's  Herald  newspaper,  announcing  a  sale  by  auction.  The 
stock  to  be  sold  was  described  in  the  advortisment,  as  follows :  ^  The 
stock  consists  of  6  capital  farm  horses;  10  excellent  milch  cows;  1 
superior  three-year  old  short-horned  bull,  got  by  a  son  of  Grainafovd, 
bred  at  Carlisle,  and  imported  to  this  island  last  October ;  1  two-year 
old  bull,  grandson  of  Betteiall ;  1  one-year  old  short-horned  bull ;  21 
heifers  and  bullocks,  firom  1  to  3  years  old ;  7  calves ;  6  sheep ;  26 
lambs ;  1  two-year  old  filly ;  2  two-year  old  colts."  The  respondent 
attended  the  auction,  and  purchased  a  bull,  a  cow,  and  a  heifer,  which 
he  caused  to  be  removed  to  his  estate  at  Ballakilley.  The  appellant 
was  present  at  the  sale.  The  conditions  of  sale  were  declaml  at  the 
commencement  of  the  auction.  There  was  a  great  deal  of  conflict- 
ing evidence  as  to  what  took  place  at  the  sale.  The  auctioneer,  who 
was  a  witness  for  the  appellsmt,  stated  in  his  evidence  that,  at  the 
commencement  of  the  sale,  immediately  after  the  conditions  weie 
read,  the  appellant  went  to  the  auctioneer  and  said  that  the  cows  had 
had  the  disease,  but  he  considered  they  had  then  recovered  from  it| 
and  that  the  young  cattie  had  never  had  it,  and  that  he  repeated 
openly  and  loudly,  as  the  statement  of  the  appellant,  that  the  milch* 
ing  cattie  had  had  the  disease,  but  were  now  dear  of  it,  but  the  young 
cattie  had  never  had  it.  Two  other  witnesses  for  the  appellant  de» 
posed  that  he  himself  addressed  the  statement  openly  and  loudly  to 
the  persons  assembled,  but  at  a  later  period  of  the  auction,  and  just 
before  the  sale  of  the  cows.  Another  witness  for  the  appellant  de* 
posed,  that  the  appellant  at  the  commencement  of  the  auction,  steted 
to  the  persons  assembled  that  there  had  been  a  disease  among  the 
cows,  that  he  had  lost  some,  that  he  hoped  they  were  now  in  a  way 
of  getting  clear  of  it,  but  that  the  yoxmg  cattie  were  free  from  disease ; 
whereupon  the  auctioneer  asked  the  persons  present  if  they  heard  this 
statement,  and  he  himself  repeated  it.  Two  witnesses  for  the  re- 
spondent, who  had  been  present  at  the  commencement  of  the  sale,  and 
heard  the  conditions  read^  swore  that  nothing  at  all  was  said  about  the 
disease ;  both  these  witnesses  were  purchasers  at  the  sale  of  the  cows. 
A  third  witness  for  the  respondent  swore,  that  he  also  was  present  at 
the  commencement  of  the  auction,  and  heard  nothing  said  about  dis- 
ease ;  and  believed  that,  if  any  thing  of  the  kind  had  been  said  by  the 
appellant,  or  by  the  auctioneer,  unless  in  a  very  low  tone,  he  must 
have  heard  it.  A  fourth  witness  for  the  respondent  steted  that  he  v^as 
present  at  the  commencement  of  the  auction,  was  within  five  yards 
of  the  auctioneer,  and  was  attentive  to  him  when  the  conditions  were 
declared,  and  that  he  heard  nothing  steted  respecting  disease.  This 
witness  was  also  present  during  the  whole  of  the  sale.  Another  wit- 
ness for  the  respondent,  who  was  present  at  the  commencement  of  the 
sate,  and,  as  he  believed,  heard  the  conditions  read^  did  not  hear  soiy 
thing  about  the  cattie  having  been  diseased.  And  a  witness  for  the  ap 
peUant,  who  also  was  present  when  the  sale  commenced,  and  purchased 
cattie  there,  could  not  swear  that  any  thing  v^ras  s€dd  about  disease  in 
the  cattie.     There  was  no  evidence  that  the  cattie  were  diseased  at  the 
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time  of  the  sale ;  or  of  the  defendant's  knowledge  of  such  disease.  Two 
days  after  the  respondent  had  taken  home  his  purchased  cattle,  the  cow 
became  unwell,  and  continued  very  ill  for  some  weeks ;  she  recovered 
and  was  turned  out  of  the  cow-house  into  a  field,  and  another  cow  put 
into  the  place  in  the  cow-house  which  she  had  occupied.     This  cow 
immediately  became  ill,  and  afterwards  the  cow  in  an  adjoining  stall, 
and  gradually  a  sickness,  which  appeared  to  be  the  same  in  all  the 
cases,  spread  amongst  the  respondent's  other  cattle ;  twenty-two  took 
the  disease,  some  were  severely  affected,  others  more  slightly ;  all  these 
recovered.     Ten  more  cattle,  namely,  two  cows  and  eight  heifers,  took 
the  disease  and  died  of  it,  one  of  the  cows  being  in  calf,  and  the  other 
having  then  lately  calved*     Of  the  twenty-two  that  recovered,  four 
were  in  calf  and  lost  their  calves,  twelve  were  milch  cows,  and  two 
were  fat  cattle ;  the  milch  cows  lost  their  milk,  and  the  fat  cattle  were 
reduced.     The  symptoms  in  all  the  sick  cattle  were  aUke  and  similar 
in  all  material  respacts  to  those  which  appeared  in  the  cattle  at  Lher- 
gydhoo.     There  was  no  disease  among  the  respondent's  cattle  when 
the  cattle  purchased  at  the  sale  came  to  his  premises.    Four  days 
after  the  auction,  the  respondent  lent  the.  bull  to  a  neighbor,  named 
Clugfitone,  and  his  cattle,  which  until  that  time  had  been  healthy,  soon 
afterwards  became  affected  with  a  sickness,  like  that  under  which 
the  cattle  at  Ballakilley  were  laboring,  and  four  of  them  died.     Ano- 
ther neighbor  sent  a  cow  to  the  bull  when  at  Clugstone's,  and  shortly 
afterwards  this  cow,  vrith  others  of  his  cattle,  became  ill  of  a  like  dis- 
ease, and  two  died    The  cattle  on  this  witness's  premises  had  had  no 
disease  before  the  cow  returned  firom  Clugstone's. 

Upon  this  evidence  the  jury  found  for  the  defendant,  and  dismissed 
the  action,  each  party  paying  his  own  costs. 
The  plaintiff  appealed  from  this  verdict  to  the  House  of  Keys. 
The  House  of  Kejnj  on  the  20th  of  April,  1849,  after  reading  the 
depositions  of  the  vritnesses,  gave  judgment,  and  thereby  ordered  and 
adjudged  the  veidict  to  be  reversed,  and  that  the  plaintiff  should  reco- 
ver from  the  defendant  the  sum  of  110^,  with  the  costs  incurred  in  the 
court  below. 

Against  this  judgment  the  defendant  appealed  to  Her  Majesty  in 
Council,  submitting  that  such  judgment  was  erroneous,  and  ought  to 
be  reversed  for  the  following  reasons :  — 

1st  That  the  House  of  Keys  had  no  power  to  reverse  the  verdict, 
and  give  damages  to  the  plaintiff^  then  appellant. 

2d.  That  even  if  they  had  such  power,  the  House  of  Keys  ought 
not,  upon  the  evidence  given  in  the  cause,  to  have  reversed  the  verdict 
and  given  such  judgment  for  the  then  appellant. 

8d.  That  the  jury  who  tried  the  cause  in  the  conunon-law  court, 
and  heard  the  vntnesses  examined,  were  more  competent  to  form  an 
opinion  upon  the  evidence  than  the  House  of  Keys,  who  merely  read 
the  depositions  of  the  vidtnesses.  That  even  if  the  House  of  Keys 
had  the  power  to  reverse  the  verdict  and  assess  the  damages,  they 
ought  not  to  have  done  so,  unless  it  was  quite  dear  that  the  jury  had 
come  to  an  erroneous  conclusion  upon  the  evidence*    Whereas  so 
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far  from  its  appearing  that  the  jury  came  to  an  eironeons  conclusion, 
their  verdict  was  fully  warranted  by  the  evidence. 

On  behalf  of  the  respondent  it  was  contended  that  the  judgment 
appealed  from  ought  to  be  affinned  for  the  following  reasons :  — 

Ist.  Because  tike  respondent  was  justly  entitled  to  the  damages 
awarded  in  respect  of  the  loss  he  had  sustained  by  the  sickness  and 
death  of  very  many  of  his  cattle,  which  sickness  was  communicated 
to  them  by  the  cattle  sold  to  the  respondent  at  the  appellant's  auc- 
tion ;  the  appellant  having,  at  the  auction,  fraudulently  deceived  the 
respondent  and  others,  who  there  became  purchasers,  as  to  the  true 
condition  of  his  cattle. 

2d.  Because  the  judgment  of  the  House  of  Keys  was  supported  by 
the  evidence,  whereas  the  verdict  of  the  jury  in  the  common-law 
court  was  contrary  to  the  evidence. 

Peacock^  Q.  C,  and  Eade^  for  the  appellant 

It  is  manifest  that  this  judgment  cannot  be  supported.  It  is  an 
action  for  deceit,  and  the  declaration  alleges,  as  the  foundation  for 
such  action,  fraud.  Now,  the  fraud  alleged  in  the  declaration  is,  that 
the  defendant  knowing  the  cattle  to  be  affected  with  disease,  did 
falsely  and  deceitfully  induce  the  plaintiff  to  buy  the  bull,  cow,  and 
heifer,  whereas  the  bull  and  cow  were  then  affected  with  a  contetgious 
and  fatal  disease.  The  plaintiff  entirely  faUed  to  prove  this  aSega- 
tion.  There  was  no  evidence  given  at  the  trial  that  the  bull  and  cow 
had  a  contagious  and  fatal  disease,  nor  was  there  evidence  that 
before  and  at  the  time  of  the  sale  the  defendant  knew  that  the  bull 
and  cow  had  a  fatal  and  contagious  disease.  The  charge  of  fraud, 
therefore,  entirely  falls  to  the  ground.  All  that  the  evidence  esta- 
blishes, is,  the  cow  heui  some  disease,  but  there  is  no  proof  that  she 
had  the  disease  at  the  time  of  sale,  or  that  she  communicated  it  to 
the  cattle  of  the  plaintiff.  There  is  then  no  proof  to  establish  such 
averment,  and  the  verdict  of  the  special  jury  of  the  conmion-law 
court  was  right  in  finding  upon  such  evidence  for  the  defendant 
The  House  of  Keys  improperly  interfered  with  the  privilege  of  the 
jury  in  weighing  the  credit  of  the  witnesses.  The  jury  had  the  best 
means  of  judging  the  value  of  such  testimony.  A  court  of  appeal 
would  not  have  reversed  such  a  verdict  upon  a  question  of  fact 
Baboo  UlruLck  Sing  v  Beny  Persad^  2  Knapp's  P.  C.  266.  —  [The 
court  stopped  the  counsel  for  the  appeUant,  and  called  upon  the  re- 
spondent's counsel  to  support  the  judgment  appealed  from.] 

Adolphus  for  the  respondent 

Pleadings  in  the  Isle  of  Man  are  not  to  be  construed  with  the 
strictness  of  English  pleadings.  Johnson^  Jurisprudence  of  the  Isle 
of  Man,  p.  67 ;  a  writer  of  authority  on  the  Manx  law,  says,  "  The 
nicety  and  exactness  of  special  pleading,  which  is  so  essential  in 
England,  is  here  disregarded:  the  forms  of  the  court  require  the 
declaration  to  be  merely  a  plain  simple  statement  of  the  plaintiff's 
case,  and  either  party  may  offer  such  testimony  as  the  court  may 
deem  relevant  t(f  the  matter  in  question."     It  is  a  foreign  court,  4 
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Inst.  284 ;  and  pleading  being  a  matter  of  procedure,  this  court  will 
lecf^mze  their  practice.  That  disposes  of  the  appellant's  objection. 
There  ought  not  to  be  too  much  stdctness  in  requiring  proof  of  the 
actual  averments.  It  is  sufficient  if  the  substance  of  the  declaration 
be  proved.  Now  the  evidence  shows  that  the  cattle  had  the  disease 
at  ibe  time  of  the  sale,  and  that  the  defendant  knew  of  the  existence 
£f  such  disease. 

[Parke,  B.  What  evidence  is  there  of  a  fraudulent  concealment 
by  the  defendant  of  the  fact  that  the  cattle  were  diseased,  or  to  show 
that  he  had  knowledge  of  such  disease  ?] 

The  evidence  of  the  auctioneer  proves  that  there  was  at  the  sale  a 
fraudulent  concealment  by  the  appellant,  of  the  true  state  of  his  cat- 
tle, and  that  the  respondent  and  other  persons,  who  made  purchases 
at  the  sale,  were  thereby  deceived.  The  representations  made  when 
the  conditions  of  sale  were  declared,  were  untrue,  and  rendered  him 
liable.  Taylor  v.  Askton^  11  Mee.  &  WeL  401,  is  in  point  That 
was  an  action  on  the  case  for  deceit,  and  the  court  held  that  if  a 
party  makes  an  untrue  representation  to  another  for  a  fraudulent  pui** 
pose,  with  the  intent  to  induce  the  latter  to  do  an  act  which  he  aner- 
wards  does  to  his  prejudice,  it  is  not  necessary  to  show  that  the  de* 
fendant  knew  the  representation  to  be  untrue.  The  evidence  esta- 
blishes that  the  plaintiff's  cattle  were  not  diseased  at  the  time  of  the 
sale,  and  that  the  cow  communicated  the  disease  to  the  plaintiff's 
cattle. 

[Parke,  B.  According  to  the  declaration,  you  must  show  that  the 
appellant  knew  of  the  existence  of  the  disease  there  alleged,  not  of 
some  disease ;  and  to  establish  fraud,  you  must  show  that  he  knew 
of  the  disease  being  in  his  cattie  at  the  time  of  the  sale.  There  is 
some  evidence  of  the  cow  being  ill,  and  of  the  bull,  but  no  evidence 
of  their  being  diseased  at  the  time  of  the  sale.] 

They  do  not  require  such  strict  proof  in  the  courts  of  the  Isle  of 
Man,  as  in  En^nd. 

[Lorcl  IiANODALE.  A  plaintiff  cannot  allege  one  description  of 
fraud,  and  prove  another  of  a  totally  different  kind,  as  you  attempt 
to  do,  by  making  out  a  case  of  misrepresentation.] 

The  case  of  Baboo  TJlruck  Sing  v.  Beny  Persad^  2  Knapp's  P.  C. 
Cases,  265,  relied  upon  by  the  appellant,  is  a  strong  authority  in  our 
&vor,  as  it  shows  that  this  court  will  not  reverse  a  finding  of  the 
court  below  upon  a  pure  question  of  fact 

[Parke,  B.  The  appellfiuit  must  show  that  the  judgment  is  wrong. 
We  never  reverse  unless  we  are  satisfied  that  the  ju^nent  is  clearly 
wrong.  Khoorshed^ee  Mdmhjee  v.  Mehrwa/nrjee  Khoorshedrjee^  1 
Moore's  Ind.  Ap.  Cases,  442.1 

The  objections  now  urgea  to  the  form  of  the  declaration  and  the 
insufficiency  of  the  proofs,  were  never  taken  in  the  courts  below,  and 
therefore  cannot  now  be  entertained.  FrcmkUmd  v.  M^  Gusty ^  1 
Knapp's  P.  C.  Cases,  274. 

Parke,  B.  Their  lordships  are  of  opinion  that  the  judgment- of 
the  House  of  Keys  ought  to  be  reversed,  and  the  decision  of  the 
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common-law  comt  dismissing  the  action,  affinned.    The  declaration 
contains  averments  of  fraud ;  it  alleges  that  the  defendant,  being 
possessed  of  certain  cattle,  which  were  infected  with  a  contagions 
and  fatal  disease,  after  advertising  to  that  effect,  caused  them  to  be 
sold  by  public  auction,  and  did  then  and  there  falsely  and  deceitfully 
induce  the  plaintiff  and  others  who  attended  such  auction,  to  believe 
that  the  cattle  so  to  be  sold  by  the  defendant,  were  sound  and  i^ 
good  health,  he  (the  defendant)  well  knowing  that  such  cattle  haa 
been  and  stiU  were  laboring  under  and  affected  with  a  contagious  and 
fatal  disease ;  it  then  goes  on  to  say  that  he  bought  three  heads  of 
cattle,  consisting  of  a  bull,  a  cow,  and  heifer,  believing,  such  bull, 
cow,  and  heifer  to  be  sound  and  in  good  health,  whereas  they  were 
affected  with  a  contagious  and  fatal  disease,  of  which  the  defendant 
was  well  aware,  and  in  consequence  thereof  the  contagious  disease 
was  communicated  by  the  bull  and  cow  to  the  other  (cattle  of  tiie 
plaintiff*     None  of  these  allegations  are  proved  to  be  true,  excepting 
the  averment,  that  the  defendant  advertised  such  sale  by  auction, 
and  it  may  be  conceded  that  such  advertisement  contains  primd  facie 
evidence  that  the  cattle  were  sound.    But  there  is  no  proof  that  the 
cattle  were  affected  with  a  contagious  and  fatal  disease  at  the  time 
of  the  sale,  or  that  he  knew  that  they  were  laboring  under  a  conta* 
gious  and  fatal  disease.     In  fact,  there  was  no  satisfsu^tory  proof  that 
the  cow  ever  had  the  disease,  still  less  that  the  disease  was  commu- 
nicated by  her  to  the  plaintiff's  cattle.     Then  as  to  the  bull,  there  is 
no  satisfactory  proof  of  its  having  any  disease  at  all.     It  is  urged, 
that  we  ought  not  to  be  too  strict  m  requiring  proof  of  actual  aver- 
ments, if  the  substance  of  the  declaration  was  proved,  as  the  prac- 
tice of  the  courts  in  the  Island  is  less  strict  upon  the  pleadings  than 
in  this  country ;  that  argument  might  be  entitied  to  some  weight,  if 
the  averments  were  proved.     But  is  there  any  fraud  proved  against 
the  defendant?     It  is  alleged  that  he  knew  of  a  contagious  and  fatal 
disease  in  the  cattie  sold,  which  he  concealed  from  the  plaintiff;  but 
there  is  no  pxpof  that  he  knew  of  any  contagious  and  fatal  disease. 
,  Again  it  is  urged,  that  although  the  defendant  did  not  know  that  the 
particular  cattle  were  diseased  at  the  time  of  the  sale,  yet  the  disease 
might  have  been  communicated  by  the  cattie  sold,  but  there  is  no 
proof  to  satisfy  us  that  the  cow  or  bull  was  diseased.     Even  if  the 
material  allegations  were  proved,  it  was  entirely  a  question  for  the 
jury,  who,  we  are  of  opinion,  are  better  able  to  judge  of  the  conduct 
of  the  witnesses,  and  the  weight  to  be  attached  to  their  evidence. 
Upon  the  whole,  we  are  of  opinion  that  the  House  of  Keys  was 
wrong,  and  that  the  judgment  must  be  reversed. 
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Ship  cmd  Shipping — Unseaworthiness — Right  of  Seama/n  to  maintain 
Action  for — &ipply  of  Medicines  —  Action^  Right  of — Breach  of 
Public  Duty — Special  arid  Private  Lijury. 

There  is  no  implied  obligation  on  the  part  of  the  owner  of  a  ship  towards  a  seaman  who 
had  agreed  to  senre  on  board  of  her,  that  the  ship  shall  be  in  a  fit  state  to  perform  the 
Tojagie ;  and  in  the  absence  of  any  express  warranty  to  that  effbct,  or  any  knowledge  of 
the  defect,  or  any  personal  blame  on  the  part  of  the  shipowner,  Uie  seaman  cannot  main- 
tain an  action  by  reason  of  Uie  ship  becoming  leaky,  and  of  his  being  obliged  to  undergo 
extra  labor. 

The  7  &  8  Yict.  c  112,  s.  18,  reqmres  that  every  ship  navigatinc^  between  the  United  King- 
dom and  any  place  oat  of  the  same,  shall  keep  constantly  on  ooard  a  sufficient  supply  of 
medicines  soitable  to  accidents  and  diseases  arising  on  sea  voyages,  and  in  case  any  de- 
ficit be  made  in  keeping  such  medicines,  the  owner  of  a  ship  is  made  liable  to  a  penalty, 
which  by  section  62  is  recoverable  at  the  suit  of  any  person,  and  is  to  be  appUed  in  part 
to  the  informer,  and  the  residue  to  the  Seamen's  Hospital  Society :  — 

Beidj  that  ihe  penalty  was  recoverable  for  a  breach  of  the  public  duty,  created  by  the  sta- 
tute, and  thfU  the  provisions  of  the  statute  did  not  interfere  with  die  common-law  right  of 
a  seaman  serving  on  board  the  vessel  to  maintain  an  action  in  respect  of  a  special  damage 
resultiiig  to  him  from  the  breach  of  the  duty. 

The  dedaiation  stated,  that  the  defendant,  being  a  subject  of  Her 
Majesty  Qneen  Victoria,  was  the  owner  of  a  certain  British  registered 
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bark  or  vessel  called  and  known  as  the  Persian,  which  at  the  time 
of  the  making  of  the  agreement  hereinafter  mentioned  was  in  port) 
within  this  realm,  to  wit,  in  the  port  of  Plymouth,  and  the  plaintiii^ 
then  being  a  subject  of  Her  said  Majesty  Queen  Victoria,  w^as  then 
an  able-bodied  seaman  in  good  health,  dmy  registered,  and  had  before 
then  provided  himself  with  and  then  had  a  registered  ticket,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided.     Ana 
thereupon  the  plaintiff,  in  his  own  behalf,  and  the  defendant,  by  one 
John  Davies,  the  master  of  the  said  bark  or  vessel  of  the  defendant 
and  the  agent  of  the  defendant  in  that  behalf,  made  and  entered  into 
an  agreement  in  writing  in  the  form,  and  containing  all  the  matters 
and  things,  and  made,  entered  into,  signed,  dated  and  attested  in  all 
things  as  required  in  and  by  the  statute  in  that  case  made  and  pro- 
vided, whereby  it  was  agreed  by  and  between  the  plaintiff  and  the 
defendant  (amongst  other  things^  that  the  defendant  engaged  the 
plaintiff  to  serve,  and  the  plaintiff  promised  to  serve  as  a  seaman  in 
and  on  board  the  said  bark  or  vessel  from  a  certain  place,  to  wit, 
Plymouth,  to  a  certain  other  place,  to  wit,  Aden,  and  troxa  the  last- 
mentioned  place  to  a  certain  other  place,  to  wit,  Calcutta,  and  from 
the  last-mentioned  place  to  a  certain  other  place,  to  vrit,  England,  for 
wages  and  reward  to  be  paid  bv  the  defendant  to  the  plaintiff  in  that 
behalf,  and  after  the  rate  of  21.  zs.  6(L  by  the  month,  and  f(»r  each  and 
every  month  during  the  whole  continuance  of  the  said  voyage,  and 
until  and  up  to  the  arrival  in  England  of  the  said  bark  or  vessel  as 
last  aforesaid.     And  the  plaintiff  avers  that  he,  the  plaintiff,  then 
being  such  able-bodied  secunan  and  in  good  health  as  aforesaid,  did 
ship  himself  on  board,  and  serve  and  go  as  a  seaman  in  the  said 
bark  or  vessel  of  the  defendant  on  the  voyage  aforesaid,  and  ac- 
cording to  the  terms  of  the  agreement  aforesaid,  and  continued  so  to 
serve,  and  was  always  ready  and  willing  to  continue  as  to  serve,  and 
performed  and  fiilfiUed  the  said  agreement  in  all  things  on  his  part 
to  be  performed  and  fulfilled,  untal  he  was  prevented  by  sickness 
caused  and  procured  by  the  defendant  as  hereinafter  mentioned. 
Yet  the  defendant  so  carelessly  and  negligentiy  managed,  fitted  ont 
and  equipped  the  said  bark  or  vessel,  thdt  by  reason  thereof,  and 
of  the  defendant's  neglect  and  default  in  respect  of  the  said  bark 
or  vessel,  the  said  bark  or  vessel  at  the  time  of  her  sailing  from 
Plymouth  aforesaid  and  conunencing  the  said  voyage  was  wholly 
unseaworthy,  and  in  a  leaky  and  dangerous  condition,  unfit  to  be 
sent  or  go  to  sea ;  and  by  reason  thereof,  the  plaintiff  was,  during  the 
voyage  aforesaid  from  Plymouth  aforesaid  to- Aden  aforesaid,  and 
from  Aden  aforesaid  to  Ualcutta  aforesaid,  unable  to  sleep  in  his 
hanamock,  and  was  continually  wet ;  and  thereby  and  by  reason  of 
the  excessive  and  unreasonable  labor  which  the  plaintiff  was  then  and 
during  all  the  voyage  aforesaid  compelled,  in  consequence  of  the 
unseaworthy,  leaky  and  dangerous  condition  of  the  said  bark  or 
vessel,  to  undergo,  the  plaintiff  during  the  said  voyage,  and  whilst 
on  board  of  the  said  bark  or  vessel,  became  and  was  and  conti- 
nued for  a  long  time  sick,  lamed  and  disabled  and  greativ  injui^ 
in  his  health,  and  was  thereby  put  to  and  suffered  great  bodily  psin* 
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Second  connt,  that  whilst  the  defendant  was  such  owner  of  the 
aaid  bark  or  vessel  as  aforesaid,  and  before  and  at  the  comm€|nce- 
ment  and  dniing  all  t|^e  continuance  of  the  said  voyage  and  after  the 
making  of  the  said  agreement,  and  whilst  the  plaintiff  served  on 
board  of  the  said  bark  or  vessel  as  such  seaman  as  aforesaid,  and 
under  the  said  agreement,  the  defendant  neglected  to  provide  or  keep, 
and  made  default  in  providing  and  keeping  on  board  the  said  bark 
or  vessel  a  sufficient  and  proper  supply  of  medicines  and  medicaments 
suitable  to  accidents  and  diseases  arising  in  sea  voyages,  whereby 
and  by  reason  of  such  last-mentioned  neglect,  the  plaintiii  was  unable 
to  be  cured  of  his  said  sickness  on  board  of  the  said  bark  or  vessel, 
and  sujBfered  great  pain  and  anguish  of  body  and  mind. 

Demurrer  and  joinder  in  demurrer. 

Eingdon^  in  support  of  the  demurrer,  Nov.  15, 1853.  —  The  first 
count  discloses  no  cause  of  action.  The  contract,  as  there  stated, 
relates  to  a  specific  vessel  in  which  the  plaintiff  agreed  to  serve,  and 
no  such  warranty  of  seaworthiness  as  the  declaration  supposes  can 
be  implied  firom  the  relation  of  the  parties.  Such  an  action  is  against 
all  principle,  and  if  it  were  supported  it  wotdd  lesul  to  a  vexatious 
multiplication  of  suits,  since  every  seaman  who  engaged  on  board  a 
vessel  which  tamed  out  to  be  leaky  might  bring  his  separate  action 
against  the  owner.  Seymour  v.  Maddox^  16  Q.  B.  Rep.  326 ;  s.  c. 
5  Eng.  Bep.  265 ;  is  very  much  in  point  There  it  was  held,  that 
there  was  no  implied  duty  on  the  part  of  a  manager  of  a  theatre  to 
fence  round  or  li^^ht  a  hole  in  the  stage,  through  which  one  of  the  per- 
formers fell,  in  the  absence  of  any  express  contract  to  thfit  effect 
The  plaintiff  there,  as  here,  chose  to  serve,  and  he  was  bound  to  take 
the  risk  of  any  consequences  which  might  occur  firom  the  existing 
state  of  things. 

[LiOBD  Campbell,  C.  J.  He  may  have  been  perfectly  aware  of  the 
state  of  the  vessel,  but  have  agreed  to  sail  in  her  for  higher  wages.j 

Priestley  v.  Fowler^  3  Mee.  &  W.  1,  proceeded  on  the  same  prin- 
ciple. There  it  was  held,  that  no  duly  arose  from  the  mere  relation 
of  master  and  servant,  which  rendered  the  former  liable  for  damage 
occurring  to  the  semant  firom  the  breaking  down  of  an  overloaded 
van ;  as  the  servant  might  have  declined  the  risk  if  he  chose,  and  not 
having  done  so,  he  was  bound  to  take  the  consequences  —  Hutchinson 
V.  The  Yorkj  Newcastle  and  Berwick  Railway  Company^  5  Exch.  Rep. 
343 ;  and  Wtffmore  v.  Jay^  Ibid.  354.  Then  as  to  the  second  count 
The  7  &  8  Vict  c  112,  s.  18,  provides  that  every  ship  navigating 
between  the  United  Kingdom  and  any  place  out  of  the  same  shall 
keep  on  board  a  sufficient  supply  of  medicines  suitable  to  accidents 
and  diseases  arising  on  sea  voyages,  according  to  a  scale  to  be  issued 
by  the  admiralty,  and  in  case  of  default  the  owner  is  to  be  liable  to  a 
penalty  of  20£  By  section  62  all  penalties  imposed  by  the  act  for 
which  no  specific  mode  of  recovery  is  provided  are  to  be  recovered 
eithei  in  the  superior  courts  at  the  suit  of  the  attorney-general  or 
by  summary  proceeding  before  justices  of  the  peace ;  and  a  portion, 
not  exceeding  one  half,  of  the  penalty  is  to  be  paid  to  the  informer, 
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and  the  residue  to  the  Seamen's  Hospital  Sociely.  The  ordinairy 
rale,  therefore,  appUes,  that  there  being  a  new  duty  created  by  a 
statute  with  a  specific  remedy  for  its  violation^  thfiit  remedy  must  be 
exclusively  pursued,  and  an  action  cannot  be  maintained* 

JURltaardj  contra.  As  to  the  first  count  In  Gibson  v.  Small, 
a/nte^  p.  16,  in  the  House  of  Lords,  Parke,  B.,  intimated  an  opinion 
that  there  is  an  implied  warranty  of  seaworthiness  in  all  contracts 
relating  to  sea  voyages.  But  it  is  not  necessary  to  contend  for  a 
warranty  here;  it  is  sufficient  if  defendant  has  committed  a  tort  ch* 
the  plaintijff  has  sustained  some  specific  damage  arising  fix>m  the  un- 
seaworthiness. 

[  WioHTMAN,  J.  The  ship  does  not  appear  to  have  been  unable  to 
perform  the  voyage;  the  plaintiff's  complaint  is  only  that  he  was 
obliged  to  do  extra  work.] 

The  ship  was  unseaworthy  in  the  sense  of  not  being  in  every  way 
fitted  for  the  voyage.  In  Maude  and  Pollock  on  Merchant  Shipping, 
p.  87,  n.  b,  it  is  said,  <^  By  the  American  law,  a  curious  right  is  given 
to  the  mate  and  majorily  of  the  crew  to  stop  the  ship  after  the  voy- 
age has  began  but  before  the  land  is  left,  if  they  deem  her  unsafe  or 
not  duly  provided,  and  to  cause  her  to  be  examined  and  repaired,  if 
necessary,  at  the  nearest  or  most  convenient  port,"  referring  to  3  Kent 
Com.  177.  AU  the  cases  cited  on  the  other  side  arose  between  one 
servant  and  another.  It  is  said  that  the  plaintiff  might  have  been 
aware  of  this  defect,  but  if  the  position  of  a  mariner  in  regard  to  a 
ship  in  which  he  is  about  to  engage  is  considered,  that  argument  can 
hardly  be  sustained.  The  Merchant  Seamen's  Acts  seem  to  impose 
such  a  duty,  as  thev  are  pointed  to  the  protection  of  a  peculiarly 
helpless  and  improvident  class  of  persons.  Then  as  to  the  second 
count  The  duty  of  providing  proper  medicines  is  imposed  by  the 
7  &  8  Vict  c  113,  and  the  penalty  imposed  by  section  18  is  not 
meant  to  oust  the  right  of  a  party  injured  by  a  breach  of  that  duty 
fi-om  suing  in  respect  of  it  Section  57  shows  that  there  is  another 
mode  of  proceeding  besides  that  by  way  of  penalty  in  case  of  in- 
sufficient medicine  being  on  board,  and,  therefore,  that  cannot  be  the 
exclusive  remedy.  The  13  &  14  Vict  c  93,  s.  64,  imposes  the  duty 
of  issuing  a  scale  of  medicines,  &c.  on  the  Board  of  Trade  instead 
of  on  the  Admiralty;  and  by  section  66  inspectors  are  appointed  who 
are  to  certify  whether  a  proper  supply  is  on  board,  and  if  a  ship  pro- 
ceeds to  sea  without  such  a  certificate,  the  owner  is  liable  to  a 
penalty. 

KingdoHy  in  reply.  [The  Court  desired  to  hear  him  onlv  as  to  the 
second  count]  The  13  &  14  Vict  c  93,  does  not  at  all  alter  the 
duty  created  by  the  former  act. 

I  Coleridge,  J.     Is  the  remedy  provided  by  the  7  &  8  Vict  c.  112, 
8,  one  intended  to  recompense  the  individual?     Is  not  its  object 
to  punish  for  the  breach  of  a  public  duty  ?] 

Possibly  that  may  be  the  object  of  the  enactment,  but  as  the  party 
injured  may,  and  in  most  cases  will  be  the  informer,  he  will  be 
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recompensed  by  a  share  of  the  penalty.     Still,  in  principle,  this  will 
not  affect  the  question  whether  the  action  is  maintainable  or  not 

Lord  Cabcpbell,  C.  J.     As  to  the  first  count,  I  think  it  is  insuffi- 
cient.    It  merely  slates  that  the  defendant  was  the  owner  of  a  certain 
ship,  and  that  the  plaintiff,  being  an  able-bodied  seaman,  had  agreed 
to  serve  on  board  the  said  .ship  for  a  voyage  from  Plymouth  to  Aden 
and  Calcutta  and  home  again,  and  aUeges  that  the  defendant  so 
negligently  fitted  out  and  equipped  the  said  vessel  that  by  reason 
thereof  she  was  unseaworthy,  and  the  plaintiff  was  thereby  obliged 
to  undergo  unreasonable  labor  and  was  injured  in  his  health.    Now, 
it  seems  to  me  that  there  is  no  contract  or  duty  disclosed  in  this 
ooimt  for  a  breach  of  which  the  defendant  is  liable.     For  all  that  ap- 
pears, the  defendant  was  quite  iraorant  of  there  being  any  defects  in 
the  ship,  and  the  plaintiff  himseO'  may  have  examined  her  and  been 
aware  of  her  condition.     If  both  parties  had  been  aware  of  the  unsea- 
worthiness it  might  still  have  been  the  intention  of  the  plaintiff  to 
serve  in  her,  and  that  in  consideration  of  his  having  to  work  harder 
he  should  receive  higher  wages.     K  that  were  so,  there  being  no 
scienter  alleged  and  no  personal  blame  imputed  to  the  defendant,  if 
this  action  could  be  maintained  the  owner  of  a  ship  would  be  liable 
to  an  action  at  the  suit  of  every  sailor  if  a  plank  started  from  accident 
or  neglect,  so  that  the  ship  was  not  seaworthy,  there  being  no  per- 
sonal neglect  of  the  owner  whatever.     No  such  action  has  ever  been 
brought,  and  such  a  dedamtion  is  quite  of  the  first  impression.     Nor 
is  there  any  decision,  authority,  or  principle  which  has  been  cited  in 
support  of  such  a  doctrine.     The  defendant's  counsel  very  properly 
referred  to  what  was  said  by  my  Brother  Parke,  in  Gibson  v.  Small^ 
but  that  does  not  mean  that  in  all  cases  there  is  an  absolute  contract 
with  the  mariners  that  a  ship  shall  be  seaworthy.     There  are  several 
authorities  the  other  way — Seymour  v.  Maddox^  Priestley  v.  Fowler; 
and  whether  the  employment  is  to  build  a  house  or  navigate  a  ship, 
the  principle  must  be  just  the  same. 

Coleridge,  J.  I  think  it  is  unnecessary  to  say  what  wotdd  be  the 
case  if  there  were  fraud  or  concealment  on  the  part  of  the  owner  of 
the  ship,  so  as  to  prevent  a  sailor  having  a  full  knowledge  of  all  de- 
fects existing  in  the  ship  before  he  sailed  in  her.  This  was  a  contract 
for  a  specific  voyage  in  a  specific  ship,  and  the  injury  stated  to  have 
occurred  is  one  which  might  clearly  happen  if  the  ship  was  quite  fit 
for  the  voyage,  though  she  might  not  be  in  the  language  of  a  policy 
of  insurance,  seaworthy.  The  plaintiff  must  say  that  in  all  voyages 
and  under  all  circumstances  there  is  an  implied  warranty  of  sea- 
worthiness, as  between  the  owner  and  a  sailor.  It  is  almost  suffi- 
cient to  answer  this  by  saying  that  a  claim'  has  never  before  been 
started;  for  I  cannot  help  thinking  that  there  would  have  been  many 
cases  where  such  a  claim  might  have  been  made,  if  it  had  been 
thought  to  be  well  founded.  All  that  is  relied  upon  in  the  way  of 
authority  for  such  a  position  is  the  dictum  in  Gibson  v.  Small;  but 
to  make  that  applicable  you  must  transfer  into  a  contract  between  a 
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master  and  a  sailor  all  the  incidents  applicable  to  a  contract  of  insor* 
ance,  which  rest  upon  the  law  merchant,  and  have  no  reference  to 
such  a  contract  as  this.  A  policy  of  insurance  is  a  contract  uberrimie 
Jideij  and  the  amount  of  information  necessary  to  be  given  in  refers 
ence  to  it  far  exceeds  that  which  is  required  in  ordinary  contracta 
Lord  Campbell  has  shown  that  there  are  one  or  two  authorities  bear- 
ing on  the  other  side  of  the  question  which  furnish  a  close  analogy, 
and  lay  down  the  principle  that  a  servant  must  take  care  to  see  that 
there  is  no  unusual  risk  connected  with  the  service  before  he  enters 
upon  it ;  but  when  he  has  entered  upon  the  service  he  must  take 
the  risk. 

WiGHTMAN,  J.  The  first  count  does  not  allege  that  the  defendant 
knew  the  state  in  which  the  ship  was.  It  is  therefore  necessary  to 
make  out  that  there  is  an  implied  warranty  of  seaworthiness  between 
master  and  sailor ;  and  for  such  a  proposition  no  authority  has  been 
cited.  This  is  an  action  of  the  first  impression,  and  seems  to  be 
founded  on  some  dictum  in  Gibson  v.  Small j  in  the  House  of  Lords. 
But  the  expressions  relied  on  were  unnecessary  to  the  decision  of 
that  case ;  and  are  a  mere  obiter  dictum.  There  is  no  instance  to  be 
found  of  such  an  action,  and  if  such  a  warranty  existed  they  most 
have  been  frequently  brought  The  decisions  referred  to  by  the  de- 
fendant lay  down  the  principle  i^ch  governs  this  case. 

Judgment  for  the  defendant  on  the  first  count. 

As  to  the  second  count — 

Our.  adv.  vuU. 

Judgment  upon  the  second  count  was  now  (Jan.  18)  delivered  by — 

Lord  Campbell,  C.  J.  The  declaration  in  this  case  contained  two 
counts,  to  each  of  which  the  defendant  demurred.  In  the  first  count 
the  plaintiff  alleged  that  the  defendant  was  owner  of  a  vessel  called 
the  Persian,  and  that  the  plaintiff  agreed  with  the  defendant  to  serve, 
and  that  he  did  serve  as  a  seaman  on  board  the  vessel  on  a  voyage 
from  England  to  Aden  and  Calcutta;  and  that  the  defendant  so 
negligently  fitted  out  and  equipped  the  vessel  that  by  reason  of  such 
neglect  she  was  unseaworthy,  whereby  the  plaintiff  became  sick 
and  injured  in  his  health.  In  the  second  count,  the  plaintiff  alleged 
that  before  and  at  the  commencement  and  during  the  continuance 
of  the  voyage,  the  defendant,  being  the  owner  of  the  ship,  neglected 
to  provide  a  proper  and  sufficient  supply  of  medicines  suitable  to 
diseases  arising  in  sea  voyages,  and  that  by  reason  of  such  neglect 
the  plaintiff  was  unable  to  be  cured  of  his  said  sickness  and  suffered 
great  pain.  At  the  close  of  the  argument  we  expressed  our  opinion 
with  respect  to  the  first  count  to  be  in  favor  of  the  defendant,  but  we 
reserved  our  judgment  as  to  the  second,  as  we  wished  to  look  more 
particularly  at  the  acts  of  parliament  and  such  authorities  as  might 
be  found  to  bear  upon  the  question  raised  by  that  count.     There  is 


COURT  OF   QUEEN'S  BENCH,  1864.  83 

Coach  V.  Steel. 

no  allegaiion  in  tenns  in  the  second  connt  of  any  dnty  on  the  part  of 
the  defendant  to  supply  medicines  for  the  use  of  the  ship's  company ; 
bat  the  plaintiff  relied  upon  the  obligation  cast  upon  the  defendant 
by  the  18th  section  of  the  7  &  8  Vict.  c.  112,  by  which  it  is  enacted, 
"That  every  ship  navigating  between  the  United  Kingdom  and  any 
place  out  of  the  same,  shall  have  and  keep  constancy  on  board  a 
sufficient  snpply  of  medicines  suitable  to  accidents  and  diseases 
arising  on  sea  voyages,  in  accordance  with  the  scale  which  shall  be 
issued  by  the  Admiralty  and  published  in  the  London  Grfizette,  and 
in  case  any  defatdt  shaU  be  made  in  providing  and  keeping  such 
medicines,  the  owner  of  the  ship  shall  incur  a  penalty  of  20L  for  each 
and  every  default;"  and  by  section  62,  it  is  enacted,  that  the  penally 
may  be  recovered  at  the  suit  of  any  person,  and  when  recovered  shall 
be  applied,  in  part,  to  the  informer,  and  the  residue  to  the  Seamen's 
Hospital  Society.  By  the  13  &  14  Vict  c.  93,  s.  64,  the  duty  of 
issuing  a  scale  of  medicines  is  transferred  from  the  Adiniralty  to  the 
Board  of  Trade ;  and  by  section  66,  the  Board  of  Trade  and  local 
Marine  Board  may  appoint  proper  medicine  inspectors  to  inspect  the 
medicines  required  to  be  on  board. 

Were  it  not  for  the  penalty  to  which  the  owner  of  a  ship  is  sub- 
jected for  not  providing  and  keeping  on  board  a  supply  of  medicines, 
it  seems  clear  that  the  action  would  be  maintainable.  The  enact- 
ment provides  a  benefit  for  seamen,  and  according  to  the  plaintiff's 
allegations  in  the  second  count  the  defendant  has  violated  this  enact- 
ment, and  thereby  the  plaintiff,  being  a  seaman  on  board,  was  depriv- 
ed of  that  benefit  and  his  health  was  impaired.  The  general  rule 
is,  that  '<  whenever  a  man  has  a  temporal  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  on  the  case  to  be  repaired 
in  damages" — Com.  Dig.  tit.  "Action  upon  the  Case,"  A.  The 
statute  West.  Second,  c.  oO,  gives  a  remedy  by  action  on  the  case  to 
all  who  are  aggrieved  by  the  neglect  of  any  duty  created  by  statute 
—  see  2  Inst  486 ;  and  in  Com.  Dig.  tit.  "Action  upon  Statute,"  F,  it 
is  I§id  down  that  "in  every  case  where  a  statute  enacts  or  prohibits 
a  thing  for  the  benefit  of  a  person,  he  shall  have  a  remedy  upon  the 
same  statute  for  the  thing  enacted  for  his  advantage,  or  for  the  re- 
compense of  a  wrong  done  to  him  contrary  to  the  said  law."  There- 
fore, the  simple  enactment  requiring  the  supply  of  medicines  would 
have  entitied  the  plaintiff  to  an  action,  in  the  same  manner  as  if  the 
obligation  had  been  imposed  by  the  common  law,  or  had  been  ex- 
pressly included  in  the  ship's  articles.  However,  the  18th  section  of 
the  7  &  8  Vict,  c  112,  wMch  creates  the  duty,  also  makes  the  party 
who  ought  to  perform  it  liable  to  a  penalty  for  non-performance,  to 
be  recovered  at  the  suit  of  any  person,  and  to  be  applied  in  part  to 
the  informer  and  the  residue  to  the  Seamen's  Hospitad  Society.  The 
penalty  being  annexed  to  the  offence  in  the  very  clause  of  the  act 
careating  it,  no  indictment  or  other  proceeding  could  be  taken  against 
the  person  making  default  for  the  mere  breach  of  the  duty  cast  upon 
him  by  the  act. 

The  duty  being  one  of  a  public  nature,  the  defaulter  would  be 
subject  by  the  common  law  to  an  indictment  for  a  breach  of  it,  except 
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for  the  particular  mode  of  puBishment  by  a  penalty  prescribed  by  the 
act  As  far  as  the  public  wrong  is  concerned  there  is  no  remedy  but 
that  prescribed  by  the  act  of  parliament.  There  is,  however,  beyond 
the  public  wrong,  a  special  and  particular  damage  sustained  by  the 

Elaintiff  by  reason  of  the  breach  of  duty  by  the  defendant  for  which 
e  has  no  remedy,  unless  an  action  on  the  case  at  his  suit  be  main- 
tainable ;  and  the  question  is,  whether  the  penalty  annexed  to  the 
offence  includes  the  plaintiff  who  has  sustained  special  and  particular 
damage,  as  well  as  the  public,  though  no  part  of  the  penalty  is 
payable  to  him. 

If  the  performance  of  a  new  duty  created  by  act  of  parliament  is 
enforced  by  a  penalty  recoverable  by  the  party  grieved  by  the  non- 
performance, there  is  no  other  remedy  than  that  given  by  the  act 
either  for  the  public  or  the  private  wrong ;  but  by  ihe  penalty  given 
in  the  act  now  in  question  (the  7  &  8  Vict  c  il2,)  compensation 
for  private  special  damage  seems  not  to  have  been  contemplated. 
The  penalty  is  recoverable  in  case  of  a  breach  of  the  public  duty, 
though  no  damage  may  actually  have  been  sustained  by  anybody ; 
and  no  authority  has  been  cited  to  us,  nor  are  we  aware  of  any  in 
which  it  has  been  held  that  in  such  a  case  as  the  present  the  com- 
mon-law right  to  maintain  an  action  in  lespect  of  a  special  damage 
resulting  from  the  breach  of  a  public  duty  (whether  such  duty  exists 
at  common  law  or  is  created  by  statute)  is  taken  away  by  reason  of 
a  penalty  recoverable  by  a  common  informer  being  annexed  as  a 
punishment  for  the  non-performance  of  the  pubHc  duty.  In  a  c^se 
cited,  JL  Roll.  Abr.  tit  ^'Action  sur  Case,"  (M)  16,  it  appears  to  have 
been  held  that  a  person  having,  without  the  ki^s  license,  imported 
cards  into  England,  contrary  to  the  statute  3  £dw.  4,  he  was  not 
liable  to  an  action  at  the  suit  of  one  to  whom  the  king  had  granted 
a  license  to  import  cards,  paying  a  rent  to  the  king,  and  who  alleged 
he  was  thereby  disabled  firom  paying  his  rent;  as  the  statute  provides 
that  the  cards  unlawfully  imported  were  forfeited,  and  the  remedy 
given  by  the  statute  ought  to  be  pursued.  There,  however,  the  f)ro- 
Mbition  does  not  seem  to  have  been  intended  for  the  benefit  of  the 
persoQ  to  whom  the  license  was  granted;  the  damage  which  he 
sustained  may  have  been  considered  as  too  remote.  The  case  of 
Stevens  v.  Jeacocke^  11  Q.  B.  Rep.  731,  is  clearly  distinguishable 
from  the  present  No  duty  was  by  the  statute  in  tiiat  case  imposed 
upon  the  defendant ;  he  was  only  prohibited,  under  a  penalty,  from 
exercising  the  right  of  fishing  to  the  extent  he  had  it  at  the  common 
law.  He  was  not  bound  to  perform  any  particular  duty  created  by 
the  act,  but  to  forbear  to  do  that  which  but  for  the  act  he  might 
have  done.  The  cases  cited  as  authorities  for  that  decision  are  not 
applicable  to  the  present  case.  In  Underkill  v.  Ellicombe^  IVFCle.  & 
Y.  450,  it  was  held  that  where  highway  rates  were  payable  by  the 
provisions  of  a  statute  which  prescribed  a  particular  mode  for  their 
recovery,  that  mode  only  could  be  pursued ;  and  in  Doe  d  the  Bishop 
of  Rochester  v.  Bridges^  1  B.  &  Ad.  847,  it  was  held  that  a  statute 
having  prescribed  a  particular  mode  for  the  recovery  of  an  equivalent 
for  land-tax  redeemed,  no  o&er  mode  could  be  adopted  for  enforcing 
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the  payment  of  the  equivalent.     In  the  present  case,  if  the  statute 
had  pieacrihed  a  portienlar  mode  by  which  a  person  sustaining  actual 
damage  by  reason  of  a  breach  of  the  duly  imposed  by  the  statute 
was  to  receive  compensation,  undoubtedly  that  mode  only  could  be 
adopted.    But  the  statute  7  &  8  Vict.  c.  112,  has  made  no  provision 
for  compensation  to  a  person  sustaining  special  damage  by  reason  of 
a  breach  of  the  duty  prescribed  by  the  act,*nor  are  there  any  words 
taldng  away  the  right  which  the  mjured  party  would  have  at  com- 
mon law  to  maintain  an  action  for  specieu  damage  arising  from  the 
breach  of  a  public  duty ;  the  penalty  given  by  the  statute  being  ap- 
plicable  only  to  the  public  wrong  and  not  to  the  private  damage.     In 
the  case  of  Rowmng  v.  Ooodchild^  2  W.  Black.  906,  an  action  upon 
the  case  was  held  to  be  maintainable  against  a  deputy  postmaster 
for  a  breach  of  duty  in  not  delivering  a  post  letter  as  required  by  the 
9  Anne,  c.  10,  though  he  was,  by  the  same  statute,  liable  to  a  penalty 
for  detaining  letters.     The  objection  was  taken,  but  overruled,  the 
Court  being  of  opinion  that  though  the  duty  was  created  by  statute 
the  action  hxy  at  common  law.    Iq  that  case,  as  in  this,  the  penalty 
wasTecoverahle  by  a  common  informer,  and  not  by  the  party  grieved. 
Upon  principle,  then,  as  well  as  upon  authority,  as  far  as  we  have 
been  able  to  find  any  upon  the  point,  we  think  the  second  count  is 
maintainable,  and  that  the  plaintifPs  right  by  the  common  law  to 
maintain  an  action  on  the  case  for  special  damage  sustained  by  the 
breach  of  a  public  duty  is  not  taken  away  by  reason  of  the  statute 
which  creates  the  duty  imposing  a  penalty  recoverable  by  a  common 
informer  for  neglect  to  perform  it,  though  no  actual  damage  be 
sustained  by  any  one.    The  multiplicatiou  of  vexatious  actions  which 
was  to  be  apprehended  if  we  had  not  held  that  the  first  count  of  the 
declaration  was  insufficient  cannot  arise  firom  our  supporting  the 
second,  for  the  plaintiff  cannot  recover  upon  it  without  proving  that 
the  medicines  required  by  the  Board  of  Trade  were  not  supphed,  and 
that  thereby  his  health  suffered ;  and  upon  such  proof,  it  is  fit  that  he 
should  have  a  compensation  in  damages. 

Judgment  for  the  de/indarU  on  the  first  county  and  for  the  plaintiff  on 
the  second  counL 
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Ship  and  Shipping  —  Instirance — Capture  by  Pirates  —  Recapture  — 
Total  Loss  —  Notice  of  Abandonment  —  Mean^  of  obtaining  PoS' 
session  by  Assured 

A  Teasel  insured  by  a  time  policy  was,  daring  the  risk,  captured  by  pirates,  and  being 
tiboitlj  after  recaptured  by  an  Sn^ish  ship  of  war,  was  taken  possession  of  by  a  prize 

1  23  Law  JL  Bep.  (f.  s.)  Q.  6. 129 ;  18  Jur.  623. 
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crew,  and  sent  to  England  for  the  purpose  of  being  adjadicated  npon  in  the  Court  of  Ad- 
miralty. While  on  ner  retom,  and  after  the  expiration  of  the  risk,  ahe  met  with  aea 
damage,  and  was  taken  into  a  port  to  be  repaired,  where  she  was  sold  by  the  prize  maatar. 
From  the  time  of  the  recapture  to  the  sale,  the  ship  was  in  the  possession  and  under  the 
control  of  the  prize  crew,  and  not  of  her  own  crew.  On  her  arriTal  in  England,  proceed- 
ings were  taken  in  the  Admiralty  Court  without  prejudice  to  the  legal  right  of  the  parties, 
and  possession  was  decreed  to  the  owners.  After  the  termination  of  the  risk,  but  as  soon 
as  the  assured  received  intelligenco  of  the  capture  by  the  pirates,  they  gave  notice  of 
abandonment :  —  «  * 

Hdd^  that  opder  the  above  dreumstanoes,  the  assured  were  entitled  to  recover  as  for  a  total 
loss. 

This  was  an  action  on  a  policy  of  insurance.  The  following  case 
was  stated  for  the  opinion  of  the  court  under  the  provisions  of  the  15 
&  16  Vict.  c.  76,  s.  46. 

The  Eliza  Cornish  was  insured  from  the  22d  of  April,  1851,  to  the 
21st  of  April,  1852,  under  the  following  policy,  which  was  duly  un- 
derwritten by  the  defendant  and  fifteen  other  underwriters.  The  case 
then  set  out  the  policy,  which  was  in  the  usual  form,  stating  the 
perils  insured  against  to  be  "  of  the  sea,  men-of-war,  fire,  enemies, 
pirates,  rovers,  thieves,  jetsams,  letters  of  mart  and  counter  mart,  sur- 
prisals,  takings  at  sea,  arrests,  restraints  and  detainments  of  all  kings, 
princes  and  people  of  what  nation,  condition  or  quality  soever,  bar- 
ratry of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes  that  have  or  shall  come  to  the  hurt,  detnment,  or  damage 
of  the  said  goods  and  merchandises  and  ship,  &c." 

On  the  7th  of  November,  1851,  the  Eliza  Cornish  set  sail  on  her 
homeward  voyage  from  Valparaiso  to  Liverpool  with  a  cargo  and 
crew  consisting  of  the  master  and  six  hands.  On  the  Ist  of  JBecem- 
ber,  1851,  she  put  into  Ptmta  Arenas,  in  the  Straits  of  Magellan,  to 
repair  some  slight  sea  damage  she  had  received.  On  the  same  day 
she  was  boarded  by  an  armed  force  from  the  shore,  who  took  forcible 
possession  of  her,  and  placed  the  master  and  crew  under  restraint, 
and  conveyed  them  as  prisoners  on  shore.  A  Mr.  Dean,  a  brother  of 
the  plaintiff,  who  was  on  board,  was  also  taken  on  shore  by  them. 
The  persons  who  committed  this  outrage  were  Chilians,  acting  under 
the  orders  of  one  Lieutenant  Cambiaso.  The  Chilian  government 
had  a  penal  settlement  at  Punta  Arenas  which  had  been  placed  un- 
der the  charge  of  a  governor  named  Munioz,  of  a  Captain  Salas  and 
others,  among  whom  was  a  Lieutenant  Cambiaso  and  a  few  soldiers. 
Shortly  before  the  arrival  of  the  Eliza  Cornish  there  was  a  meeting 
and  insurrection  at  the  settlement.  Cambiaso  and  some  of  the  sol- 
diers conspiring  with  the  convicts  against  Munioz,  Munioz  was  shot 
by  them,  the  soldiers  overpowered,  and  Cambiaso  assumed  the  com- 
mand. Nothing  was  known  of  these  events  by  those  on  board  the 
Eliza  Cornish  when  she  put  into  Punta  Arenas  as  aforesaid  as  a 
friendly  port  Having  taken  possession  of  the  said  vessel  as  afijre- 
said,  the  insurgents,  under  the  command  of  Cambiaso,  shot  the  master 
and  Mr.  Dean,  and  kept  the  crew  in  confinement.  The  insurgents 
threw  overboard  all  the  upper  part  of  the  cargo,  consisting  of  guano, 
cocoa  and  bark,  and  plundered  her  of  treasure  amounting  to  108,000 
dollars,  or  about  20,000^  sterling.  The  mate  of  the  vessel  remained 
ill  confinement  until  the  13th  of  December,  1851,  when,  fearing  that 
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he  isv^onld  be  shot  if  he  refused,  he  agreed  to  navigate  the  vessel  to 
Aianco,  and  he  and  the  remainder  of  the  crew  prepared  the  vessel  for 
sea  again,  working  under  a  guard  of  soldiers  and  being  placed  in 
confinement  on  shore  at  night  On  the  31st  of  December  from  180 
to  200  persons  were  placed  on  board  with  cannon  and  other  arms, 
and  a  piratical  flag.  On  the  2d  of  January,  1852,  the  vessel  got  un- 
der weigh  in  company  with  the  Florida,  an  American  vessel  which 
Cambiaso's  party  had  also  seized ;  Cambiaso  taking  command  of  the 
Florida,  and  his  second  in  conmiand,  named  Briones,  took  command 
of  the  Eliza  Cornish.  Briones  and  his  men  exercised  themselves 
-with  arms,  and  occasionally  hoisted  the  piratical  flag. 

On  the  28th  of  January,  1852,  before  the  Eliza  Cornish  got  clear 
of  the  Straits  of  Magellan,  she  was  rescued  by  Her  Majest^s  steam 
ship  Virago,  which  vessel  had  been  sent  from  Valparaiso  for  the  pur* 
pose,  at  the  request  of  the  Chilian  government,  and  most  of  the  trea- 
sure which  was  found  on  the  persons  of  the  insurgents  who  were  on 
board  the  Eliza  Cormsh  and  the  Florida  was  recovered  and  reshipped 
on  board  the  Eliza  Cornish.  The  commander  of  the  Virago  took 
possession  of  the  Eliza  Cornish,  and  put  two  officers  and  some  men 
in  charge  of  her,  with  directions  to  take  her  to  Valparaiso.  She  ar- 
rived at  Valparaiso  on  the  23d  of  February,  1852,  where  she  remain- 
ed in  the  custody  and  possession  of  the  officers  of  the  Virago.  On 
the  10th  of  March,  1852,  she  again  left  Valparaiso  for  Liverpool  with 
the  remainder  of  her  cargo,  in  charge  of  one  Charles  Bowden,  one  of 
the  commissioned  officers  of  Her  Majesty's  ship  Daedalus,  with  two 
other  officers  and  eight  seamen  belonging  to  the  Virago  and  Dsda- 
lus.  These  officers  and  men  were  placed  in  charge  of  her  by  the 
commander  of  the  Vira£;o,  who  sent  her  to  England  with  instructions 
to  have  the  matter  adjudicated  upon  by  the  Court  of  Admiralty. 
The  mate  and  four  of  the  crew  of  the  Eliza  Cornish  also  remained 
on  board. 

The  Eliza  Cornish  had  received  no  damage,  and  sailed  from  Val- 
I>araiso  with  much  the  largest  part  of  her  cargo,  which  was  very 
valuable.  The  vessel  on  her  homewurd  voyage  met  with  bad  weather, 
and  bore  up  for  Monte  Video  to  repair  sea  damage  on  the  14th  of 
April,  1852.  She  arrived  there  on  the  24th  of  April,  1852.  She  sailed 
again,  after  being  repaired,  on  the  25th  of  June,  1852,  and  having 
again  met  with  bad  weather  and  sufiered  damage,  she  was  obliged 
to  put  into  Fayal,  where  she  arrived  on  the  19th  of  August,  1852. 
On  the  21st  of  August,  1852,  she  was  surveyed.  Two  subsequent 
surveys  were  held  upon  her,  when  the  surveyors  recommended  that 
she  should  be  sold  as  unfit  for  repairs,  and  she  was  afterwards  sold 
by  the  said  Charles  Bowden,  and  the  proceeds  of  the  sale  were  re- 
ceived by  him.  From  the  time  she  last  left  Valparaiso  until  the  time 
of  her  sale  at  Fayal  she  was  in  the  possession  and  under  the  control 
oi  the  said  Charles  Bowden  under  the  circumstances  before  mention- 
ed. She  was  repaired  by  the  purchaser  at  a  triffing  expense  and  has 
since  arrived  in  England,  and  therefore  Mr.  Bowden  was  not  justified 

in  selling  her.  u  4.  +u 

In  the  early  part  of  the  year  1853,  after  it  was  discovered  that  tne 
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Eliza  Cornish  (her  name  having  been  changed  to  the  S^redo,)  had 
arrived  in  England,  proceedings  were  taken  against  her  in  the  Admi* 
ralty  Court  by  the  plauitif&  and  the  defendant  in  concert,  which  pnv 
ceeoings,  by  previous  agreement  between  them,  'were  to  be  without 
prejudice  to  either  of  tiie  said  parties  as  to  their  legal  rights  undei 
the  circumstances  above  set  forth,  as  if  such  proceedings  had  not 
been  taken ;  and  the  Court  of  Admiralty  having  decreed  the  posses* 
sion  to  the  owners,  she  has  been  sold,  with  the  consent  of  the  jdain- 
tiffs  and  the  defendant,  and  tiie  money  deposited  to  await  the  result 
of  this  case. 

The  plaintiffs  received  intelligence  of  the  seizure  of  the  vessel  at 
Punta  Arenas,  of  her  capture  by  the  Virago,  and  of  her  having  been 
taken  to  Valparaiso  in  charge  of  a  prize  crew  at  the  same  time,  name- 
ly, about  the  end  of  April,  1852 ;  and  on  the  30th  of  that  month  they 
addressed  to  the  defendant  and  the  other  underwriters  the  following 
notice  of  abandonment :  — - 

"Liverpool,  April  30, 1852. 

"  Messrs.  Headlam  &  Langton,  LiverpooL 

"  Gentlemen, —  Having  been  informed  by  Mr-  Myers,  of  the  firm 
of  W.  J.  Myers  &  Co.,  that  intelligence  has  arrived  of  the  condemna- 
tion at  Valparaiso  of  the  brigantine  Eliza  C!omish,  as  a  prize  to  Her 
Majesty's  steamer  Virago,  we  will  thank  you  to  inform  the  undei^ 
writers  on  our  policy  on  that  vessel,  effected  through  you  for  800L  on 
the  14th  of  May,  1851,  that  we  abandon  to  them  and  the  other  un- 
derwriters on  that  vessel  at  Lloyd's,  London,  our  interest  therein,  and 
claim  a  total  loss  on  our  policies,  and  will  thank  you  to  send  us  in  a 
credit  note  for  the  amount,  as  customary.     We  remain,  &c. 

"Dean  &  Mills." 

To  which  they  received  the  following  reply :  — 

"  Grentlemen,  — We  have  received  your  favor  of  yesterday,  tender- 
ing abandonment  to  the  underwriters  of  the  Eliza  Cornish,  as  far  a« 
regards  a  policy  for  800Z.  of  the  14th  of  May,  1861,  and  we  are  in- 
structed by  them  to  decline  accepting  of  the  same  for  the  present 
Yours  truly,  "  Headlam  &  Langton." 

Neither  the  mate  nor  the  crew  of  the  Eliza  Cornish  or  any  one  else 
on  the  plaintiff's  behalf  ever  had  possession  of  or  control  over  the 
said  vessel  after  she  was  first  taken  possession  of  on  the  1st  of  D^ 
cember,  1851,  at  Punta  Arenas,  by  the  Chilian  insurgents. 

The  court  was  to  be  at  liberty  to  draw  any  conclusion  of  fact 
which  a  jury  might  draw;  and  in  case  the  court  should  be  of  opinion 
that  an  average  loss  only  had  been  incurred,  the  amount  was  to  be 
settled  out  of  court  by  an  average  adjuster  agreed  upon  between  the 
parties.  And  the  opinion  of  the  court  was  desired,  whether  the  plain- 
tiff was  entitled  to  be  paid  by  the  defendant  as  for  a  total  loss  of  the 
said  vessel  under  the  said  policy. 

J.  Wilde,  for  the  plaintiffs.  —  The  plaintiffs  are  entitled  to  recover. 
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There  \7S3  a  total  loss  within  the  terms  of  the  pcdicy  when  the  ship 
was  seized  by  the  insurgents.    Notice  of  abandonment  was  given  as 
soon  as  intelligence  of  the  loss  was  received,  and  the  ship  was  never 
afterwards  in  a  state  in  which  her  owners  could  be  reasonablv  ex- 
pected  to  take  possession  of  her.    Boldsworth  t.  Wise^  7  B.  &  C.  794, 
is  the  leading  case  on  this  subject,  and  shows  that  if  there  is  that 
which  at  the  time  constitutes  a  total  loss,  and  notice  of  abandonment 
is  duly  given,  the  loss  continues  total  unless  the  ship  is  in  esse  in  the 
kingdom  under  such  circumstances  that  the  assured  may,  if  they 
please,  have  possession  and  be  reasonably  expected  to  take  it.  Parry 
V.  Aberdein,  9  Ibid.  411,  shows  that  the  test  is,  not  whether  the  sub- 
ject-matter of  the  insurance  exists  m  specie^  but  whether  the  assured 
could,  under  the  circumstances',  have  any  benefit  firom  it.     Thomely 
V.  HebsoUj  2  B.  &  Aid.  513,  was  decided  on  the  ground  that  there 
never  was  what  could  amount  to  a  total  loss.    iPlver  v.  Henderson^ 
4  M.  &  8.  576,  is  directly  in  point  to  the  present  case.     There  being 
a  loss  by  capture  and  abandonment,  as  here,  the  ship  vras  never 
restored  before  action  to  the  assured,  except  upon  his  depositing  a 
large  sum  to  abide  the  event  of  an  appeaL     She  was  not  in  a  state 
to  complete  her  voyage,  and  this  was  held  to  give  a  right  to  recover 
as  for  a  total  loss.    In  this  case  the  ship  continued  to  be  under  the 
control  of  the  officers  and  crew  of  the  Vira£;o,  who  had  a  claim  for 
salvage,  which  gave  them  a  lien  on  her.    Ba/rtford  v.  Jones^  1  Lord 
Baym.893. 

Cowlings  contr^  —  There  was  here  no  total  loss  at  the  time  when 
the  notice  of  abandonment  was  given.  It  was  given  under  a  mis- 
taken idea  that  the  ship  was  a  prize  to  the  Virago,  which  could  not 
be  the  case,  as  our  government  was  not  then  at  war  with  the  Chilian 
government.  No  doubt,  there  was  a  constructive  total  loss  when  the 
ship  was  seized  by  the  pirates ;  but  the  property  was  not  chemged  by 
the  seizure,  and  upon  the  recapture  it  still  remained  in  the  owners, 
although  tiie  possession  was  in  the  Queen  for  the  purpose  of  having 
full  justice  done  to  all  parties  by  an  adjudication  in  a  Court  of  A<£ 
miraliy.  There  was  a  lien,  but  nothing  more,  and  the  13  &  14  Vict 
c  26,  operates  to  give  the  recaptors  a  lien  to  the  extent  of  one  eighth. 
As  to  the  other  seven  eighths,  the  crew  held  the  ship  for  the  owners. 
Independently  of  that  steitute  there  would  have  been  no  lien.  Case 
of  P&acy,  12  Rep.  73 ;  and  the  Admiralty  Court  must  have  decreed 
a  letom  of  the  ship  without  diminution.  In  such  a  case  theie  could 
be  no  abandonment.  Here  the  salvage  decreed  may  be  very  small ; 
and  if  the  ship  arrives  at  her  destination,  even  after  action,  the  owners 
would  be  entitled  to  the  freight 

[LoBD  Campbell,  C.  J.  Do  you  say  that  the  right  of  the  owners 
to  recover  possession  does  away  with  the  total  loss,  although  there 
are  no  means  of  recovering  the  possession  ?] 

Yes,  if  the  owners  know  that  the  possession  must  ultimately  come 
to  them,  they  having  only  to  pay  the  amount  of  the  lien,  as  there  is 
no  adverse  holder  in  possession.     TheUusson  v.  Shedden^  2  N.  R  228. 

8* 
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[Lord  Campbell,  C.  J.  Was  not  the  sale  at  Fayal  the  conse* 
quence  of  the  capture  by  the  pirates  ?] 

It  was  a  wrongful  sale ;  as  it  took  place  after  the  expiration  of  the 
policy,  and  was  made  by  parties  who  had  no  right  to  sell.  The  only 
question  is,  whether,  at  the  time  when  the  notice  of  abandonment 
was  given  there  was  a  total  loss,  not  afterwards.  JRoux  v.  Sahnidarj 
3  Bing.  N.  C.  266.  The  utmost  which  has  here  happened  is  a  re- 
tardation of  the  voyage,  and  the  notice  of  abandonment  could  not 
therefore  turn  that  which  was  a  mere  partial  loss  into  a  total  loss. 
Braifibridge  v.  NeiUon^  10  East,  329. 

[  WiGHTMAN,  J.  Must  uot  the  ship  be  in  esse  under  such  circnin* 
stances  that  the  owner  may,  if  he  pleases,  take  possession  of  her  ?] 

If  a  vessel  is  at  sea  she  cannot  be  taken  possession  of  bodily ;  it  is 
sufficient  if  she  can  be  taken  possession  of  when  she  reaches  her 
destination.  Li  Holdsworth  v.  Wise  the  salvage  exceeded  the  value 
of  the  ship.  In  Parrp  v.  Aberdein  the  subsequent  events  were  of  no 
real  benent  to  the  owner.  Those  cases,  therefore,  have  no  bearing 
on  the  present. 

WUde^  in  replv.  The  question  really  is,  as  put  in  Hdkbworth  ▼. 
Wise,  whether,  aner  the  total  loss,  the  ship  was  ever  in  such  a  posi- 
tion that  the  assured  might  and  could  reasonably  be  expected  to  take 
possession  of  her.  There  is  nothing  here  to  show,  as  tiiere,  that  the 
salvage  does  not  exceed  the  value.  A  restoration  to  the  owners  after 
action  cannot  cut  down  a  total  loss  existing  before.  Baifibridg'e  v. 
Neilspn  is  quite  in  accordance  with  all  the  previous  cases.  As  to  the 
doctrine  cited  from  Bxmx  v.  Salvador^  it  does  not  apply ;  for  here,  by 
reason  of  the  perils  insured  against,  the  vessel  did  not  airive.  The 
voyage  insured  was  at  an  end  by  the  capture;  and  her  afterwards 
coming  to  England  was  not  for  the  purpose  of  performing  iliat  voy- 
age and  earning  freight,  but  for  the  purpose  of  being  condemned  in 
the  Court  of  Admiralty.  There  is  a  great  difference  between  the 
voyage  insured  and  the  iter  navis.  No  doubt,  the  mere  loss  of  the 
voyage  is  not  a  total  loss ;  but  when  there  has  been  a  total  loss  other- 
wise caused,  it  is  material  to  see  whether  the  voyage  has  been  con- 
tinued or  not  The  existence  of  the  lien  is  quite  immateriaL  The 
question  turns  on  the /oc^  of  possession  and  whether  the  assured  have 
been  damnified.  Cfodsall  v.  noldero^  9  East,  72.  Here  when  the  writ 
issued  the  plaintiiSs  were  daminfied,  and  are  entitled  to  recover. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that,  according  to  the 
principles  of  insurance  law,  and  the  decided  cases,  the  plaintiffs  are 
entitled  to  judgment  By  this  policy  the  underwriters  undertook  for 
the  safety  of  the  ship  Eliza  Cornish  from  the  22d  of  April,  1851,  to 
the  2l8t  of  April,  1852.  During  that  period,  on  the  1st  of  December, 
1851,  the  Eliza  Cornish  was  taken  by  pirates.  At  that  time  in  point 
of  fact  a  total  loss  accured  to  the  plaintiffs.  She  was  afterwards 
rescued  from  the  pirates  by  the  Virago,  but  from  that  time  to  the 
present  she  has  never  been  restored  to  the  owners,  nor  have  they  ever 
had  the  means  of  taking  possession  of  her.    By  events,  over  which 
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^liey  bad  no  control,  they  baye  lost  their  property,  and  aie  entided  to 
\yG  indemnified  by  the  nnderwriteis.     The  principle  laid  down  in  the 
oases  is,  that  if  there  be  once  a  total  loss  by  captoie,  it  will  still  con- 
tinue to  be  a  total  loss,  unless  something  aflerwaids  occurs  by  which 
the  assured  either  has  the  prc^perty  restcHed  to  him  or  the  means  of 
obtaining  its  restoration.     It  is  inmiaterial  that  the  assured  still  have 
the  right  to  the  property,  as  they  certainly  have,  because  the  pirates 
could  not  gain  any  property  in  the  ship,  and  she  could  be  claimed  by 
her  owners  at  any  time.     We  are  to  see  whether  at  any  time  the 
owners  had  an  opportunity  of  taking  possession,  or  whether  she  was 
iu  fiact  ever  restored  to  them.     This  seems  to  be  the  rule  laid  down 
in  Boldsworih  v.  TFise,  Parry  v.  Aberdein^  IPIver  v.  HendersoUj  and 
Neilson  v.  Bainbridge.  That  principle  also  was  recognized  in  Thome'- 
ly  V.  Hebson^  where  there  was  no  total  loss.     Here  there  clearly  was 
a  total  loss.     If  so,  when  did  it  cease  to  be  so  ?    Down  to  the  time 
of  the  action  being  brought  the  property  was  not  restored  to  the 
assured,  nor  had  they  the  means  of  obtaining  it.     The  ship  was  car- 
ried into  Fayal  by  the  prize  crew,  and  it  is  immaterial  whether  the 
possession  alter  tiiat  was  rightful  or  wrongful,  because  the  ship  was 
never  restored  to  the  owners.   The  notice  of  abandonment  was  given 
quite  in  due  time, — immediately  after  intelligence  was  received  of 
tiie  misfortune*.    It  is  said  that  before  the  time  when  this  notice  was 
given,  the  21st  of  April,  1852,  had  arrived,  and  that,  therefore,  the 
underwriters  are  not  liable  for  any  thing  which  occurred  after  that 
day ;  but  I  think  if  the  assured  gave  notice  of  abandonment  as  soon 
as  they  received  the  intelligence,  although  after  the  expiration  of  the 
period  mentioned  in  the  policy,  it  is  sufficient.    It  was  then  said  that 
the  ship  had  been  condemned  at  Fayal,  but  we  have  only  to  look  to 
the  facts  which  occurred  before  that  time.     We  must  suppose  that 
notice  of  abandonment  was  given  upon  those  founts,  and  I  think  the 
assured  had  a  right  to  abandon  upon  those  facts,  and,  therefore,  that 
the  loss  has  always  been  totaL 

CoLJBRiDGE,  J.  I  am  of  the  same  opinion.  Hero  thero  was  a  cap- 
ture by  pirates ;  if  thero  were  nothing  more  than  this  it  could  not  be 
doubted  that  there  was  at  that  time  a  total  loss.  The  question  is, 
whether  what  has  occurred  since  has  made  the  loss  partial  The 
material  facts  are  these :  —  On  the  piratical  voyage  the  ship  was 
recaptured,  a  prize  crew  put  on  board,  and  she  was  sent  to  England, 
not  in  pursuit  of  her  original  voyage,  but  in  order  to  be  adjudicated 
upon  by  the  Court  of  Aamiralty,  and  afterwards  she  was  sold  by  the 
prize-master.  What  occurred  after  the  ship  arrived  here,  it  is  agreed 
we  are  to  take  no  notice  ofl  It  appears  to  me  tiiat  the  property  has 
never  been  altered.  The  material  point  is,  whether  there  has  been  a 
taking  possession  of  her  by  the  assured,  or  the  means  of  getting  con- 
trol over  her.  It  seems  to  me  that  the  possession  has  never  been 
restored  to  the  owners.  If  that  be  so,  the  effect  of  the  original  cap- 
ture has  never  been  done  away  with;  and  the  notice  of  abandonment, 
being  given  within  a  reasonable  time,  was  perfectly  good. 
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WiGHTMAN,  J.  It  is  conceded  that  at  one  time  there  was  a  total 
loss.  The  question  is,  whether  it  has  been  changed  into  a  partial 
loss  by  what  afterwards  occurred.  In  order  for  this  to  be  the  case, 
there  must  be  either  a  restitution  of  the  ship  or  the  means  of  obtain- 
ing possession  of  her.  Here  the  owners  have  never  had  a  restitutioDf 
or,  as  it  seems  to  me,  the  means  of  taking  possession.  What  took 
place  after  the  capture  was  the  act  of  the  recaptors,  and  tiie  ship  was 
entirely  out  of  the  control  of  the  assured.  The  recaptors,  instead  of 
taking  her  on  her  original  voyage,  took  her  to  another  port,  and  there 
sold  her.  The  owners  have  never  had  possession  since  the  ship  was 
captured  by  the  pirates.  It  seems  to  me  that  the  loss,  which  was 
total  at  one  time,  never  ceased  to  be  so.  The  case  is,  therefore,  not 
like  Cologan  v.  The  London  Assurance  Company^  5  M.  &  S.  447. 

Judgment  for  the  plaintiffs. 


TURNEY  V.  DODWBLL.* 

Januazy  27, 1854. 

Limitations^  Statute  of —  Part  Payment  by  Bill  —  AcknowledgmenL 

Where  a  bill  of  exchange  is  delivered  by  a  debtor  to  his  creditor,  in  payment  on  accoont  of 
a  larger  sum  then  due,  under  such  circumstances  as  to  raise  the  implication  of  a  promise 
to  pay  the  remainder,  it  amounts  to  a  payment  within  iJie  meaning  of  the  exception  in  the 
9  Geo.  4,  c.  14,  s.  I,  and  answers  the  Statute  of  Limitations,  as  from  the  time  of  such  do- 
livery,  whether  the  bill  be  subsequently  honored  or  not. 

Action  by  the  plaintiff,  as  payee  of  a  promissory  note  made  by 
the  defendant,  on  the  6th  of  May,  1843,  for  the  payment  of  108/.  15^. 
on  demand.  There  was  a  second  connt  on  a  bill  of  exchange  for 
30Z.  drawn  on  the  16th  of  February,  1848,  by  the  plaintiff  upon  and 
accepted  by  the  defendant. 

Pleas.  To  the  first  count,  the  Statute  of  limitations;  to  the 
second  count,  payment  into  court  of  30/. 

The  plaintiff  joined  issue  on  the  first  plea,  and  took  the  30/.  out  of 
court  in  satisfaction. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  Bedfordshire  summer 
assizes,  1863,  it  appeared  that  the  defendant,  being  indebted  to  the 
plaintiff,  on  the  6th  of  May,  1843,  gave  to  him  the  promissory  note 
for  lost  155.  mentioned  in  the  first  count.  In  February,  1848,  the 
defendant,  who  had  been  pressed  to  pay  part  of  his  debt,  drew  the 
bill  for  30/.  the  subject  of  the  second  count,  and  delivered  it  to  the 
plaintiff  in  part  payment  of  the  promissory  note^  Upon  this  evidence 
the  plaintiff  had  a  verdict  for  123/.  10^.,  the  amount  of  the  promissory 
note  and  interest,  with  liberty  to  the  defendant  to  move  to  enter  a 
verdict,  if  the  giving  of  the  bill  of  exchange  were  not  sufficient  to 

r   -        I     -    — — ^ I  -        -      —  ■    ■    ^ 

1  23  Law  J.  Rep.  (n.  s.)  Q.  B.  137 ;  18  Jur.  187 ;  2  Com.  Law  Bep.  666. 
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take  the  case  out  of  the  Statute  of  Limitation&.    A  role  nisi  to  enter 
the  verdict  having  been  obtained  in  pursuance  of  the  leave  reserved, 

Power  and  Wrothj  showed  cause.^     The  giving  of  the  bill  of  ex- 
change nnder  the  circumstances  took  the  promissory  note  out  of  the 
Statute  of  Limitations,  on  the  ground  that  any  thing  which  is  given 
in  reduction  of  the  debt,  whether  it  be  money,  goo^  or  negotiable 
security,  operates  as  part  payment,  and  is  evidence  of  a  new  promise. 
Timner  v.  Smart,  6  B.  &  C.  603;  and  Hooper  v.  Stevens,  4  Ad  &  £.  71. 
No  doubt  the  bill  operates  as  payment  only  conditionally  upon  its 
being  taken  up  when  due,  but  that  b  sufficient  for  the  purpose  of 
raising  a  new  promise;  otherwise  it  might  be  necessary  to  6ue  on  the 
bill  before  it  could  take  the  original  debt  out  of  the  statute.     Lord 
Tenterden's  Act,  9  Geo.  4,  c.  14,  s.  1,  applies  to  acknowledgments  by 
words  only,  but  leaves  part  payment  as  it  was  before,     nehhaw  v. 
BttsA,  11  Com.  B.  Rep.  191 ;  s.  c.  14  Eng.  Rep.  254.     The  word 
^  payment "  in  reference  to  negotiable  securities  is  defined  in  Mailr 
lard  V.  2%«  Duke  of  Argyll,  6  Man.  &  6.  40;  Richardson  v.  Rickman, 
cited  in  Kearslake  v.  Morgun,  6  Term  Rep.  578 ;  Oriffiths  v.  Owen, 
13  Mee.  &  Wl  58;  and  also  in  other  cases,  WiVdns  v.  Casey,  7  Term 
Rep.  711,  and  Bishop  v.  Orawshay,  3  B.  &  C.  415.     Secondly,  the 
amount  of  the  bill  being  paid  into  court  in  this  action,  it  is  actually 
paid ;  and  the  payment  relates  back  to  the  date  of  the  bill  so  as  to 
take  the  case  out  of  the  Statute  of  Limitations.     Tu/mer  v.  Veitch, 
3  Mee.  &  W.  90.     Ghwan  v.  Foster,  3  B.  &  Ad.  507,  is  a  converse 
case  to  the  present.    But  it  may  be  said  that,  as  this  bill  was  paid 
since  action,  that  case  does  not  apply,  and  Bateman  v.  Finder,  3  Q.B. 
Rep.  574  may  be  cited,  but  there  was  there  a  mere  payment  after 
action,  not  a  payment  on  account  of  a  bill  given  before  action. 

OMaUey,  in  support  of  the  rule.  It  is  conceded  that  a  bill  ope- 
rates as  payment  from  the  time  when  it  is  actually  paid;  but  it  would 
be  a  strange  doctrine  if  a  bill,  which  it  is  admitted  is  only  a  condi- 
tional pa}rment  when  given,  becomes  when  paid  an  absolute  payment 
as  from  its  date.  Tanner  v.  Smart  has  settled  that  nothing  which  is 
not  evidence  of  a  new  promise  within  six  years  will  prevent  the  ope- 
ration of  the  Statute  of  Limitations.  Part  payment,  therefore,  is  an 
answer  to  the  statute  only  if  it  be  made  under  such  circumstances  as 
to  amount  tx>  a  promise  to  pay  the  residue  of  the  debt.  Cripps  v. 
Domes,  12  Mee.  &  W,  159.  Therefore,  the  part  payment  must  take 
place  before  action,  and  payment  into  court  cannot  be  of  any  avail, 
especially  as  it  expressly  excludes  there  being  any  thing  more  due. 
Bateman  v.  Pinder  is  directly  in  point  as  to  this.  Then,  as  to  the 
first  point  argued  for  the  plaintifL  The  mere  giving  a  bill  which  is 
not  paid  when  it  falls  due  cannot  be  payment  Payment  must  be 
something  which  discharges  the  debt.  The  plaintiff  here  sues  for 
the  bill  as  unpaid,  and  yet  treats  it  as  paid  for  another  purpose.     If 

*  Jan.  16.    Before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Erle,  J.,  and  Cromp- 
TON,  J, 
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a  party  gives  a  bill  on  account  of  a  debt  for  which  he  is  only  colla- 
terally liable,  the  laches  of  the  holder  may  as  against  hkn  be  treated 
as  payment,  but  it  could  not  be  pleaded  as  payment. 

[Erle,  J.     I  think  it  could.] 

Chamberbtn  v.  DelaviCy  2  Wils,  353,  is  to  the  contrary. 

[Crompton,  J.  The  question  is,  whether  this  is  not  payment  within 
the  meaning  of  the  exception  in  Lord  Tenterden's  Act] 

Gowan  v.  Foster  and  Irvine  v.  Veitchj  which  have  been  refeired  to, 
do  not  decide  this  point.  Foster  v.  Dawber^  6  Exch.  Bep.  839 ;  s.  c. 
6  Eng.  Rep.  496,  is  an  authority  against  any  new  promise  to  pay 
being  inferred  in  such  a  case  as  this,  where  all  that  appears  is  tihat 
the  bill  was  given  on  account  of  the  note. 

[Lord  Campbell,  C.  J.  We  must  take  it  that  it  was  given  on 
account  of  the  whole  debt  and  as  part  payment] 

It  does  not  on  its  face  admit  that  any  larger  sum  is  due ;  and  no 
verbal  statement  to  that  effect  could  be  received. 

IErle,  J.     Surely  it  could  as  part  of' the  res  gesta. 
jorb  Campbell,  C.  J.     If  a  man  gives  a  bill  for  50Z.,  and  at  the 
same  time  says  to  his  creditor  here  is  50Z.  off  your  debt,  I  should 
think  it  admissible.] 

At  ail  events,  there  is  no  such  evidence  here.  Cm*  adv.  vuiL 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  The  only  question  in  this  case  was,  whe- 
ther a  part  payment  by  a  bill  of  exchange,  drawn  by  the  plaintiff 
and  accepted  by  the  defendant,  was  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations.  The  circumstances  under  which  the 
acceptance  was  given,  were  such  as  to  show  that  the  payment  was 
made  as  a  part  pajrment  of  the  whol»  amount  due,  so  as  to  raise  the 
implication  of  a  firesh  promise,  and,  therefore,  to  be  an  answer  to  the 
defence  of  the  Statute  of  Limitations,  if  the  part  payment  by  bill 
were  a  part  payment  within  the  9  Geo.  4,  c  14.  It  was  said,  on  the 
part  of  the  defendant,  and  we  think  correctly,  that  we  ought  to 
assume  that  the  payment  in  question  was  not  an  absolute  payment 
in  satisfaction,  so  as  to  be  a  discharge  if  the  bill  were  dishonored.  If 
the  payment  had  been  one  of  absolute  satisfaction,  no  question  could 
have  arisen ;  and  we  have,  therefore,  to  couBider  whether  the  payment 
in  the  usual  manner  in  which  bills  of  exchange  are  given  and  taken 
in  payment  is  a  payment  within  the  proviso  of  the  9  Geo.  4,  c.  14, 
by  which  the  effect  of  part  payment  is  preserved.  The  counsel  for 
the  defendant  referred  us  to  the  case  of  Gowan  v.  Foster,  where  a 
doubt  was  expressed  as  to  whether  the  drawing  of  a  bill  was  a  suffi- 
cient acknowledgment  within  the  9  Greo.  4,  c.  14,  and  to  the  case  of 
Foster  v.  Dawber,  where  the  Court  of  Exchequer  thought  that  under 
the  circumstances  no  promise  to  pay  any  balance  could  be  implied  in 
the  particular  case ;  but  there  is  nothing  to  show  that  they  thought 
that  a  part  payment  by  bill  might  not  be  an  acknowledgment  to  take 
the  case  out  of  the 'Statute  of  Limitations  as  to  the  remainder. 

On  the  other  hand,  in  the  case  of  Irvine  v.  VeUch,  the  expressions 


COURT  OF  QUEEN'S  BENCH,  1854.  95 

Turasj  v.  Dodwell. 

used  by  the  learned  barons  lead  as  to  suppose  that  they  thought  such 
part  payment  by  bill  sufficient.  In  both  Foster  v.  Gowan  and  Irvine 
v.  Veiichj  it  was  unnecessary  to  determine  the  point  now  in  question, 
as  the  courts  most  properly  held  that  the  acknowledgement,  if  any, 
was  at  the  time  of  deUvering  the  bills  in  part  payment,  and  not  at 
their  subsequent  payment  by  the  parties  on  whom  the  bills  in  those 
cases  were  drawn.»  At  the  trial  in  the  present  case,  the  Lord  Chief 
Justice  of  the  Common  Pleas  held  that  the  part  payment  was  suffi- 
cient to  take  the  case  out  of  the  Statute  of  liimitauons,  and  we  en- 
tirely concur  in  that  ruling.  Before  the  statute  9  Geo.  4,  such  a  part 
fayment  was  clearly  sufficient  to  take  the  case  out  of  the  Statute  of 
iimitations,  as  amounting  to  an  acknowledgement  of  the.  balance 
being  due,  and  the  real  question  is  whether  such  payment  by  biU, 
though  not  received  in  absolute  satisfaction,  is  not  a  payment  within 
the  proviso  in  that  statute.  The  effect  of  giving  a  bill  of  exchange 
on  account  of  a  debt  is  laid  down  by  Maule,  J.,  in  the  recent  case  of 
Belshaw  v.  Bush^  approving  the  doctrine  of  the  Common  Pleas  in 
Chriffiths  v.  Owenj  and  of  Alderson,  B.  in  Jones  v.  WilliamSj  13  M ee. 
&  W.  883.  In  aU  those  authorities,  such  a  delivery  of  a  bill  is  laid 
down  as  a  conditional  payjnent.  We  do  not  see  why  its  immediate 
operation  as  an  acknowledgement  of  the  balance  of  the  demand  being 
due  is  at  all  affected  by  its  operation  as  a  payment  being  liable  to 
be  defeated  at  a  future  tune.  The  statutes  intending  to  make  a  dis- 
tinction between  mere  acknowledgements  by  word  of  mouth,  and 
acknowledgements  proved  by  the  act  of  payment,  it  surelv  cannot  be 
material  whether  such  payment  may  afterwards  be  avoided  by  the 
thing  paid  turning  out  to  be  worthless.  The  intention  and  the  act 
by  which  it  is  evinced  remain  the  same.  We  think  that  the  word 
^payment"  must  be  taken  to  be  used  by  the  legislature  in  a  popular 
sense,  and  in  a  sense  large  enough  to  include  the  species  of  payment 
in  question ;  and  we  should  think  the  acknowledgement  of  liability 
as  to  the  remainder  of  the  debt  not  at  all  altered  bv  the  fact  of  the 
notes,  by  which  it  was  paid,  turning  out  to  be  forged,  or  of  the  coin 
turning  out  to  be  counterfeit.  In  sQl  these  cases,  tiie  force  of  the  ac- 
knowledgement is  the  same,  and  the  payment  is,  we  think,  a  sufficient 
payment  vidthin  the  words  of  the  9  Geo.  4.  In  Maillard  v.  TTie  Duke 
of  Argyllj  the  Court  of  Common  Pleas  distinctiy  held,  that  the  word 
^  payment,"  as  applicable  to  a  transaction  of  this  khid,  even  when 
used  in  a  plea,  did  not  mean  payment  in  satisfaction,  but  might  be 
treated  as  used  in  its  popular  sense ;  and  Maule,  J.,  in  that  case,  says 
that  ^  <  payment '  is  not  a  technical  word ;  it  has  been  imported  into 
law  proceedings  from  the  Exchange  and  not  from  law  treatises." 
When  you  speak  of  paying  by  cash,  that  means  in  satisfaction,  but 
when  by  bill,  that  does  not  unport  satisfaction  unless  the  bill  is  ulti- 
mately taken  up.  In  Belshaw  v.  Bush  the  Lord  Chief  Justice  of  the 
Conmion  Pleas,  in  speaking  of  a  transaction  of  this  nature,  says  '^  the 
real  answer  is,  that  upon  tMs  record  you  have  been  paid  your  debt ; " 
and  in  the  very  report  now  before  us  the  learned  Lord  Chief  Justice 
calls  the  present  transaction  a  part  payment.  In  mercantile  trans- 
actions, nothing  b  more  usual  than  to  stipulate  for  a  payment  by 
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bills  where  there  is  no  intention  of  their  being  taken  in  absolute  satis- 
faction. We  are  satisfied  that  a  transaction  of  this  nature  is  propedy 
described  by  the  word  ^'  payment^"  and  that  it  is  deady  within  tbie 
class  of  acknowledgements  intended  to  be  unaffected  by  the  statate; 
and  we  are  satisfied  that  there  is  no  reason  whatever  to  restrict  the 
expression  in  the  statute  to  that  species  of  payment  which  imports  a 
final  satisfaction.  The  defendant's  case,  which  rested  entirely  on  the 
proviso  in  the  9  Greo.  4,  being  so  restricted,  theref(»e  faua  in  ha 
foundation ;  and  we  think  that  where  a  bill  of  exchange  has  been  bo 
delivered  in  payment  on  account  of  the  debt  as  to  raise  an  inq>licatioa 
of  a  promise  to  pay  the  balance,  the  Statute  of  Limitations  is  answer- 
ed as  from  the  time  of  such  delivery,  whatever  afterwards  takes  place 
as  to  the  bilL  The  ruling  of  the  Lord  Chief  Justice  at  the  trial  being, 
in  our  opinion,  perfectly  correct,  this  rule  must  be  discharged. 

Ride  dUcharg^^ 


Phelps  and  Another  tu  Pvew? 

Febnuury  6,  7,  and  S,  1854. 

Action  of  Covencmt  —  Assignees  of  Reversion  —  Assignment  subject 
to  Mortgage  Debt — Privilege  of  Attorney  and  Client — Production 
of  Title  Deeds — Secondary  Efvidence. 

Action  by  the  assignee  of  the  roTersion  on  a  corenant  in  a  lease.  The  deed  of  assiffnment 
of  the  reversion  to  the  plaintiffs,  was  subject  to  certain  ''mortgage  debts."  The  defend- 
ant, in  order  to  prove  that  the  legal  estate  was  out  of  the  plaintim,  called  the  attorney  of 
a  penion  to  whom  the  mortgage  (subject  to  which  the  assignment  had  been  made)  had  oean 
transferred,  to  produce  the  mortgage  deed  under  a  nibp<Bna  duces  tecum.  The  attorney 
refused  to  produce  it,  and  said  that  his  client  had  instructed  him  not  to  produce  it  An- 
other witness  was  then  called  to  give  seoondaij  evidence  of  the  contents  of  the  deed,  hy 
means  of  a  draft ;  and  in  order  to  identify  the  deed  with  the  draft,  the  judge  ordered  tbfl 
attorney  to  produce  the  deed,  and  to  allow  the  second  witness  to  look  at  the  indorsement ; 
upon  whidi  the  witness  identified  it  as  the  deed  of  which  the  draft  was  a  copy,  and  there- 
upon secondary  evidence  was  received  of  tlie  contents  of  the  deed :  — 

Seld,  first,  that  the  privilege  of  the  dient  was  not  violated  by  requiring  liie  attorney  to  shoir 
the  indorsement  on  the  deed. 

Secondly,  that  the  omission  to  subpoena  the  client  was,  under  tiie  drcnmstanoes,  no  gzonni 
for  excluding  secondary  evidence  of  the  contents  of  the  deed. 

Thirdly,  by  Cromjpton,  X,  and  sendfk,  by  Coleridee,  J.,  Wightman,  J.,  and  Erie,  J.,  that  if 
the  privilege  or  the  client  had  been  violated,  we  party  to  the  action  against  whom  the 
evidence  was  admitted,  could  not  make  it  a  ground  of  application  for  a  new  trial. 


1  The  same  decision  was  made  in  Idas-  rested  in  part  upon  the  law  pecoliar  to 

sachnsetts,  in  IlOey  ▼•  JetoeU,  2  MetcaU^  that  State  and  Maine,  that  a  negotiable 

168,  (1840,)  when  the  negotiate  note  of  note  given  for  a  simple  contract  debt,  if 

a  debtor  given  for  part  of  a  debt,  was  held  always  primd  facie  payment  thereof,  and 

such  a  part  payment  of  debt  as  to  avoid  is  always  so  treated  m  those  courts,  hoir- 

the  statute.    But  that  decision  might  have  ever  the  question  ittay  arise. 

9  S3  Law  J.  Bep.  (n.  s.)  Q.  B.  140 ;  18  Jur.  246. 
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This  was  an  acdoo  by  i1k  piiiBtilfr  as  assignees  of  the  reversion, 
upon  a  ooyenant  to  repair  in  a  lease  of  a  messuage  and  premises  for 
nine  years  from  tlie  2^  of  Maich.  1S46,  alleged  to  have  been  made 
by  T.  K  Poole,  who  was  taHun  for  fific,  in  right  of  his  wife,  to  the 
defendants 

Pled^ — first,  a  denial  erf'  llie  estate  of  Poole  for  life,  in  right  of  his 
wife;  secondly,' that  the  plaintife  were  not,  during  the  said  term, 
grantees  or  assignees  of  tJie  said  tenements,  or  of  the  reversion  therein, 
within  the  meaning  of  the  32  Hen.  8,  c.  34,  concerning  the  right  of 
grantees  of  reversion,  to  take  advantage  of  the  conditions  to  be 
performed  by  the  lessees. 

On  the  trial,  befcne  Martin,  B^  at  the  Bridgewater  Summer  kmrj^ 
1853,  the  plaintiffs  pot  in  the  original  lease  dated  in  1845,  and  a  con- 
veyance  of  the  reversion  to  the  plaintiffs  by  Poole  and  his  wif«'  and 
their  children,  dated  the  1st  of  October,  1851.     This  deed  cintairi'-^d 
a  recital  that  Poole,  in  right  of  his  wife,  was  seised  for  the  \ih  iff  hh 
wife,  subject  to  certain  mortgage  debts  of  700^  and  dOOL,  and  i^-ni 
Poole  was  also  entitled  to  two  fourths  of  the  reversion  in  f*'^:  »r»^ 
by  it  the  property  in  question  was  conveyed  to  the  pUuntiflji*  »<jv/'/t 
and  charged  as  hereinbefore  mentioned,  upon  certain  tm^fU,  Uh  n^^ 
benefit  of  Poole  and  his  wife.    It  was  objected  for  the  Af'U'tuUttX  u^^ 
the  title  of  the  plaintiffs  was  in  issue,  and  that  the  re^rital  in  Uf  '-^/ft^ 
veyance  to  the  plaintiffs  showed  that  the  legal  et^tate  wait  '/ot  t4  *'y  ">. 
Far  the  plaint^s  it  was  urged,  that  the  words  *^ nnffrtfTfir*^  ^U  /«*'' 
might  be  answered  by  a  deposit  merely  of  title  d^;)^*,  ar^;  ;r#  *''^f 
case  the  legal  estate  would  have  passed  to  the  plaintifls*    *l  V  y-  -^  "  <«  /; 
judge  construed  the  words  to  mean  debts  on  uufr^$ptir*'^  «/,';  *'  \* 
primd  facie,  a  transfer  of  the  legal  estate  to  the  rn^/rj^iy"*,  v*^  v,  *^ 
implied;  but  he  was  of  opinion  that  there <was  eri'>r>/^  Vr  ^^^  V/  ^'> 
jury  of  the  seisin  of  Poole  and  his  wife.     Mr*  !>:/.%  *:^.  w, ,'  v^r  f//f 
the  parties  to  whom  the  mortgage  had  been  tran^f^^n^/l*  %$,*'»  «  '^p  *  wl 
been  served  with  a  svbpcena  duces  tecum  to  ffffpfimi^.  a  fh^fr*if'<y^  ^>^4 
of  the  5th  of  December,  1846,  was  called  ai  a  wi*n*'*H  U/r  *^^  ^>  U  *  /U 
ant.    Upon  his  examination,  Mr.  Dent  stated  th^  \Uf,  ^it^ft^v'^v*-  'V"^^ 
which  he  had  was  the  title  deed  of  his  client^  an^l  ?h^'  r»^  i,'^\  '^^f^ 
instructed  by  his  client  not  to  produce  iL     Mr.  MrV^/z^lr.  ^e^r^^ 
solicitor,  was  then  called  to  give  secondary  evi/Wi/?e  *A  t/^  ///"-a-  •* 
of  the  deed.     He  stated  that  he  had  w^tA  f/>r  K^'>:>^.  v.^  '/f  v  '  >« 
mortgagee,  who  had  been  paid  ofll^  and  th;it  \^,  r^/l  n^t^^^A  */>  '-/^^ 
cution  of  the  mortgage  deed*    That  h<^  h^A  a  f^r^**  ^/  *  tf^/ry-  /a 
deed,  but  did  not  know  whether  it  was  a  f:f>yj  ^>f  *  '>-  f>*'A  ,t*  *.  *•'  '.^ 
unless  he  knew  what  that  deed  was.     ft  vsu  •t^-u  ^,7^-*^*-^    /  4* 
"Woodcock  should  be  allowed  to  lo^  at  th^  u>^r'^* '/.  *'^  y^^-^  *  ^  \A 
the  parcels  in  the  deed,  in  order  to  iif^ttiiy  ic    f^f,*  '^,/ /*>•/;  •/,  '^/^ 
duce  it  for  that  purpose,  and  it  was  #y>r»fi^,4^/)  *''.^  ir  -  '/  /'/.'.- 
ought  to  be  called  before  the  adrrii«^.i<^  #/  •^p'/,'\€Mf9  #-//..</ a     <,• 
the  learned  judge  oideied  the  profiru^W/rt  fA  *r,«^  'Xi*-'*.  v.^^  'h'^^^f^^^  V 
might  inspect  the  indofsement.  W^yykry'ic  j^ry-Z/r';./,/,/  k*-'.'/^^J  ^*  'ft^ 
indorsement,  and  said  that  he  if^euuf.M  *t  *4  fr^  rr^#r*;<3/A  /U^A  Uf 
which  he  was  an  attesting  wimeM,  au^  ut  ftx*^.  4^/y<ii^V^//  ^ n/U-f^i^ 
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of  the  contents.  In  summing  up,  the  learned  judge  told  the  jury  that 
the  fair  inference  was,  that  it  was  a  mortgage  made  since  the  lease. 
The  jury  gave  a  verdict  for  the  defendant  upon  the  second  issue,  and 
for  the  plaintiffs  upon  the  first  issue ;  leave  being  reserved  to  maT-e 
to  enter  a  verdict  for  the  plaintiffs  upon  the  second  issue,  if  the  court 
should  be  of  opinion  that  there  was  no  evidence  to  go  to  the  jury  for 
the  defendant 

In  the  following  Michaelmas  term  a  rule  nisi  was  accordingly  ob- 
tained for  a  new  trial,  on  the  grounds,  first,  that  the  recital  -was  not 
of  itself  sufficient  evidence  of  the  legal  estate  not  being  in  the  plain- 
tiffs ;  and,  secondly,  that  secondary  evidence  of  the  mortgage  deed 
was  improperly  admitted,  because  aU  the  means  of  adducing  the  pri- 
mary evidence  had  not  been  exhausted,  the  mortgagee  not  having 
been  subpoenaed. 

Crowder  and  Barstow  showed  cause.  The  deed  of  conveyance 
put  in  by  the  plaintiffs  was  abundant  evidence  to  show  that  the  action* 
could  not  be  maintained;  and  if  a  Judge  at  the  trial  improperly 
admits  evidence,  and  there  is  enough  without  such  evidence  to  support 
thj3  issue,  the  Court  will  not  grant  a  new  trial  The  declaration 
states  that  the  plaintiffs  being  seised,  granted  a  lease ;  and  they  are, 
therefore,  estopped  from  saying  that  they  had  not  then  the  legal 
estate.  It  sufficiently  appears  from  the  recital  that  the  mortgages 
were  before  and  not  after  the  lease,  but,  whether  before  or  after,  the 
plaintiff  has  no  title.  If  before,  it  would  be  a  title  by  estoppel,  and 
would  not  pass  to  the  plaintiffs,  but  the  mortgages  cannot  certainly 
be  taken  to  be  before  the  lease.  Chreen  v.  James^  6  Mee.  &  W. 
656,  660. 

[Crompton,  J.  Does  it  appear  that  these  were  mortgages  of  the 
legal  estate?] 

The  assignment  to  the  plaintiff  shows  that  it  is  an  assignment  of 
an  equitable  title,  and  it  is  for  the  plaintiffs  to  mak0  out  clearly  an 
assignment  of  the  legal  reversion.  Doe  d.  Welsh  v.  Langfield^  16  Ibid. 
497 ;  Carrich  v.  Blagrave^  1  Brod.  &  B.  631 ;  Ltish  v.  Russell,  5  Exch. 
Rep.  203 ;  and  Pargeter  v.  Harris,  7  Q.  B.  Rep.  708,  727.  But, 
further,  the  title  by  estoppel  would  not  be  transfeired  with  the  re- 
version to  the  assignees.  Doe  d.  Prior  v.  Ongleyy  10  Com.  B.  Rep. 
25,  32 ;  and  Bayley  v.  Bradley,  5  Ibid.  396.  Even  if  the  mortgages 
were  before  the  lease,  the  title  by  estoppel  would  not  pass  to  the 
assignees. 

February  7.    The  Court  upon  this  point,  called  upon— 

M.  Smith  and  Prideaux,  contr^.  From  the  words  "subject  to 
certain  mortgage  debts,"  there  is  no  such  legal  presumption  as  that 
the  legal  estate  was  outstanding.  They  might  be  equitable  mortgage 
debts  by  deposit  of  title-deeds.  The  plaintiffs  show  title  in  them- 
selves by  means  of  the  conveyance  and  the  lease,  and  it  is  not  shown 
to  be  out  of  them,  and  cannot  be  inferred  to  be  out  of  them.  In  . 
Pargeter  v.  Harris,  the  facts  were  very  different,  and  the  Court  was 
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anxioua  to  do  \v^hat  was  just  between  the  parties.  Here  the  defend 
ants'  construction  w^ould  be  against  the  justice  of  the  cajse.  Reli- 
ance was  placed  in  that  case  upon  the  peculiar  language  of  the 
recital  and  upon  the  express  affirmative  allegation.  In  Doe  d«  Welsh 
V.  Langfield^  the  onus  of  proof  was  clearly  upon  the  defendant,  and 
the  whole  of  the  plaintif&'  case  rested  upon  the  declaration  in  evi- 
dence.    They  refracred  to  Com.  Dig.  tit  "  Estoppel." 

Our.  adv.  vuU. 

February  8.  The  Court  required  that  the  case  should  be  agued 
upon  the  second  ground  of  the  rule. 

Crowder  and  Barstow.  What  passed  at  the  trial  was  sufficient  to 
enable  the  defendant  to  give  secondary  evidence  of  the  contents  of 
the  mortgage  deed.  No  case  has  decided  that  the  client  as  well  as 
the  attorney  must  be  called.  Here  the  client  had  given  the  attorney 
instructions  not  to  produce  the  deed,  and  it  was  the  same  as  if  he 
had  been  in  court  and  refused.  Newton  v.  Chaplin^  10  Com.  B.  Rep. 
356 ;  is  relied  upon  by  the  plaintiffs,  but  that  is  a  different  case  from 
the  present.  The  client  there  had  given  no  instructions  to  his  at- 
torney. In  Doe  d.  Gilbert  v.  EosSy  7  Mee.  &  "W.  102 ;  referred  to  in 
Newton  v.  Chaplin^  secondary  evidence  was  received,  the  attorney 
refusing  to  produce  the  deed  on  the  ground  of  his  lien.  Further,  the 
deed  was  only  produced  for  the  purpose  of  identification,  and  that 
was  cleaily  no  violation  of  the  privilege ;  but  at  all  events,  a  partv  to 
the  cause  cannot  object  on  the  grouncl  of  a  violation  of  the  privilege 
of  the  witness  or  his  client.  It  is  one  thing  in  a  case  like  this,  where 
a  Judge  shuts  out  evidence  offered  at  the  trial,  and  quite  another 
thing  where  he  obliges  the  production  of  evidence.  In  Doe  d.  Earl 
Egremont  v.  Date^  3  Q.  B.  Rep.  618 ;  Patteson,  J.  says,  "  If  the  Court 
will  review  a  decision  disaUowing  the  privilege,  that  will  be  for  the 
sake  of  the  witness.  •  I  do  not  see  how  it  can  be  done  for  the  sake  of 
the  party." 

[C01.ERIDOE,  J.  referred  to  The  Queen  v.  Garbett^  1  Den.  C.  C.  236.] 

Prideavx,  contrSu  The  Judge  improperly  compelled  the  production 
of  the  deed  for  the  purpose  of  being  identified.  The  attorney  is  not 
bound  to  answer  any  question  which  goes  to  show  the  nature  of  the 
client's  deed,  and  the  Judge  ought  not  to  examine  him  for  the  pur- 
pose of  ascertaining  whether  the  deed  ought  properly  to  be  withheld, 
Volant  V.  Soyer^  22  Law  J.  Rep.  (n.  s.)  C.  P.  82 ;  s.  c.  16  Eng.  Rep. 
426.  Parties  are  never  compelled  to  produce  their  title  deeds.  I^icker^ 
ing  V.  NoyeSy  1  B.  &  C.  262.  Here  the  indorsement  disclosed  the 
nature  of  the  deed  and  the  names  and  dates.  Brand  v.  Ackerman,  5 
Esp.  118.  The  identity  of  the  deed  must  be  shown  without  in  any 
way  inquiring  into  the  nature  of  the  deed. 

[Chompton,  J.  When  a  witness  is  called  upon  to  produce  a  deed, 
some  description  of  it  must  be  given.] 

[WioHTMAN,  J.     When  a  deed  is  described  in  a  subpcena  duces 
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tecum  or  notice,  and  the  attorney  says  he  has  the  particalar  deed,  he 
discloses  information  respecting  it.] 

For  the  preliminary  purpose  of  bringing  the  deed  into  court,  the 
deed  must  be  described,  but  in  court  its  identity  must  be  made  out 
by  independent  evidence. 

[Crompton,  J.  Suppose  the  Judge  was  wrong  in  allowing  the 
deed  to  be  looked  at,  can  a  party  to  the  action  object  ?] 

Doe  d.  I^emont  v.  Daie  shows  that  no  dijBTerence  can  be  made  in 
this  respect.  Lord  Benman  there  says :  "  One  consequence  of 
holding  that  the  decision  of  the  Judge  at  Nisi  Prius  cannot  be  re- 
viewed  in  Banc  might  be  that  on  all  occasions  the  Judge  wonld 
compel  the  production  of  the  document ;  because  it  is  always  desir- 
able, with  a  view  to  getting  at  the  truth,  that  all  evidence  shotdd  be 
produced  which  is  not  in  itself  objectionable ;  and  the  Judge  may 
feel  that  if  he  compels  the  production  of  the  document  his  decision 
will  be  final,  but  that  if  he  does  not,  the  whole  ^question  will  be  liable 
to  be  raised  again."  In  order  to  protect  and  uphold  the  privilege  it 
is  important  that  the  ruling  of  the  Judge  at  Nisi  Prius  should  be 
open  to  review.  Then,  secondly,  the  secondary  evidence  was  not 
admissible,  the  client  not  having  been  called  to  say  whether  he  waived 
his  privilege  or  not  The  client  may  have  altered  his  mind  after  the 
instructions  had  been  given  to  the  witness.  Marie  v.  Moore,  Ry.  &  M. 
390 ;  Taylor  v.  Blackhw,  3  Bing.  N.  C.  235.  Newton  v.  Chaplin^  in 
principle,  is  an  authority  in  favor  of  the  defendant  He  referred  also, 
to  Marston  v.  Downes,  1  Ad.  &  E.  31 ;  s.  c.  6  Car.  &  P.  281 ;  Doe  d. 
EgremofU  v.  Lanffdon,  12  Q.  B.  Rep.  711 ;  and  The  Queen  v.  Lkm" 
faethly,  17  Jur.  1123 ;  s.  c.  22  Eng.  Rep.  251. 

CoLERnooE,  J.  I  am  of  opinion,  without  coming  to  any  decision 
upon  the  first  point  argued  yesterday,  that  upon  the  latter  point  the 
rule  must  be  discharged.  First,  it  is  said  that  secondary  evidence  of 
the  mortgage  deed  is  not  admissible,  because  all  was  not  done  to 
exhaust  the  means  of  obtaining  the  primary  evidence ;  the  facts  being 
that  the  defendant  being  desirous  of  the  production  of  the  deed  in 
evidence,  the  attorney  of  the  party  interested  was  served  with  a  snb- 
pcsna  duces  tecum,  and  was  present  at  the  trial  with  the  deed,  and  on 
being  called  on  to  produce  the  deed  he  stated  that  it  was  the  titte 
deed  of  his  client,  and  that  he  had  received  instructions  from  his  client 
not  to  produce  it  It  is  admitted  that  where  an  original  instrument 
is  properly  withheld  on  the  ground  of  privilege,  secondary  evidence 
of  the  contents  of  the  instrument  is  receivable ;  but  here  it  is  said 
that  the  privilege,  though  property  put  forward  by  the  attorney,  might 
have  been  waived  by  the  client  if  he  had  been  in  court,  and,  there- 
fore, this  cannot  be  considered  as  an  instrument  properly  withheld  on 
the  ground  of  privilege,  because  no  steps  had  been  taken  to  procure 
the  attendance  of  the  client  at  the  trial.  Now  questions  of  this  sort 
are,  after  all,  resolvable  into  what  is  reasonable  with  reference  to  the 
circumstances  of  the  particular  case.  The  true  ground  is,  whether  it 
was  reasonable  for  the  party  to  go  further  under  the  particular  circum- 
stances of  the  case ;  and  I  think  it  was  not  reasonable  to  require  the 
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party  to  go  farther.     There  was  distinct  e^d^hbe  of  the  privilege 
\>eiiig  insisted  upon  by  the  client.     Li  additio&*fo  ihe  refusal  by  the 
attorney  he  had  received  express  instructions  froQ).^  client  not  to 
produce  the  deed,  which  took  away  aU  discretion  on«*13rek*part  of  the 
attorney,  and  this  was  the  state  of  things  at  the  time  when  the  privi- 
lege was  claimed.     The  judge  was  right  in  assuming  th^f  ti\e  client 
remained  of  the  same  mind,  and  that  there  was  nothing  ta/^^f  ^^^^ 
state  of  things.    I  think,  therefore,  enough  was  done  to  let  in*secpjc^d- 
ary  evidence.     Then,  the  second  objection  is,  that  the  judge  tiUoco^ 
.perly  overruled  the  privilege  in  the  next  step  in  the  cause.     ThctB  .•. 
being  some  doubt,  when  the  next  witness  was  called,  whether  thtfV'V 
draft  which  the  witness  was  speaking  of  was  a  draft  of  the  deed  in*  .•*** 
question,  the  judge,  in  order  to  ascertain  that,  compelled  the  attorney 
to  produce  the  document  for  the  purpose  of  identincation.    It  is  con- 
tended it  was  a  breach  of  the  privilege  to  produce  the  deed  in  evi- 
dence for  any  purpose  whatever.    But  whether  it  is  a  breach  of  the 
privilege  or  not  must  depend  upon  the  circumstances  of  each  case.   I 
quite  agree  that  sometimes,  as  in  Brand  v.  Akermanj  the  process  of 
identification  will  require  a  disclosure  of  the  contents  of  the  deed; 
and  if  so,  I  think  the  inquiry  must  stop.     But  here  I  do  not  see  that 
any  thing  was  done  that  had  the  effect  of  disclosing  the  contents  of 
the  deed  or  violating  any  of  the  secrets  which  the  attorney  had  in- 
iznsted  to  him  by  his  client     The  indorsement  might  disclose  that 
the  deed  was  an  assignment,  but  of  what  property  and  whether  it 
was  of  the  legal  or  equitable  estate  it  would  not  (usclose.     I  think, 
therefore,  the  learned  judge  was  right    It  is  not  necessary  to  express 
any  decision  upon  the  other  point,  whether,  if  a  judge  improperly 
disallows  the  privilege  and  enforces  the  production  of  the  deed,  a 
party  to  the  cause  has  a  right  to  insist  upon  the  point  as  an  objection, 
and  to  move  for  a  new  trial.    I  do  not  mean  to  say  that  the  Court  in 
Banc  wiU  review  the  decision  of  the  judge.    I  at  present  incline  to 
think  that  the  court  would  not 

WiGHTMAN,  J.     It  is  not  ueccssary  to  express  any  opinion  upon 
the  last  point  mentioned  by  my  brother  Coleridge,  because,  if  the 
^  judge  was  right,  the  defendant  is  entitled  to  retain  the  verdict     I 
will  only  observe  that  Marston  v.  Dowries  was  decided  after  time 
taken  to  consider.     The  plaintiff  proposed  to  show  the  legal  estate 
outstanding  in  mortgage,  and  .for  that  purpose  the  attorney  of  the 
mortgagee  was  called  upon  to  produce  the  deed.     He  objecrted  and 
claimed  his  privilege,  and  said  that  he  did  so  by  the  direction  of  his 
client    The  privilege  was  allowed,  and  it  became  necessary,  in  order 
to  let  in  secondary  evidence,  to  identify  the  deed  in  order  to  show 
that  the  witness  had  a  copy  of  it    It  is  said  the  attorney  has  a  privi- 
lege not  to  produce  a  deed  even  for  identification.     I  doubt  whether 
the  word  "  produce  "  is  to  be  taken  in  the  sense  that  he  is  not  to  show 
the  deed,  and  not  merely  that  he  is  not  to  produce  it  to  be  read  in 
eridence.     It  must  be  ascertained,  first,  whether  the  witness  has  got 
the  deed  required,  and  he  may  be  bound  to  show  the  outside  ot    ne 
iflstruinent  for  the  purpose  of  identification.     Here,  the  indorsement 
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on  the  deed  wast^K<3^  ^^^J  that  the  deed  might  be  identified ;  and 
I  think  eompe^^^g  the  production  of  the  deed  for  that  purpose  ^was 
no  violation;bf  •the  privilege,  it  being  necessary  to  show  that  the  at- 
torney ha4*4hV'deed  which  the  subpwna  required  him  to  produce; 
Then  it ^js 'said,  that,  in  addition  to  calling  the  attorney,  the  client 
oughjb*hiri|self  to  have  been  called,  in  order  that  he  might  be  asked 
whetH<s^<6e  was  not  then  willing  that  the  deed  should  be  produced. 
Irf.tM'dases  cited  it  does  not  appear  that  the  client  had  said  any  thizig 
MEifaiQb{  the  document  to  his  attorney,  and  he  may  have  been  willizig 
:\  l&at  the  particular  document  should  be  produced ;  but  here,  the  attain- 
*. '\*liey's  refusal  was  by  the  express  desire  of  his  client,  and  it  znigfat 
*  ***•    fairly  be  assumed  that  he  was  still  of  the  same  mind.    I  think,  tJiere^ 
fore,  it  was  not  necessary  for  the  defendant  to  call  the  client  himself 
on  tiie  chance  of  his  changing  his  mind.   It  appears  to  me  that  would 
be  unreasonable.     The  yerdict>  therefore,  must  stand. 

Erle,  J.  The  question  is,  whether  this  case  is  taken  out  of  ilie 
ordinary  rule,  that  the  owner  of  title  deeds  is  privileged  from  produo* 
ing  them.  The  question  is,  whether  the  attorney  is  competent  to 
prove  that  his  client  instructed  him  to  insist  upon  the  ground  of 
privilege ;  and  I  think  he  is.  Then,  the  second  question  is,  whetho 
the  judge  at  the  trial  violated  the  privilege  by  compelling  the  witness 
to  show  the  outside  of  the  deed.  It  seems  to  me,  every  rule  of  the 
common  law  relating  to  evidence  ought  to  be  consider^  with  refer- 
ence to  the  purpose  and  intent  of  the  rule.  The  privilege  in  question 
•  is  to  prevent  a  parly  from  having  the  title  deeds  of  his  estate  examin- 
ed and  to  prevent  defects  from  being  discovered.  That  being  so,  is 
there  any  danger  to  the  title  of  the  owner  from  showing  the  outside 
of  his  title  deed  for  the  purpose  of  identification  ?  I  think  not,  and 
that  the  present  case  is  not  within  the  rule.  The  judge,  therefore, 
was  justified  in  compeUing  the  production  of  the  deed  in  order  that 
the  indorsement  might  be  looked  at.  I  also  think,  as  at  present  ad- 
vised, that  if  a  judge  at  Nisi  Prius  makes  a  mistake  in  improperly 
compelling  the  production  of  a  deed,  the  party  to  the  suit  cannot  take 
advantege  of  it  as  an  objection. 

Crompton,  J.  First,  it  is  said  the  judge  was  wrong  in  directing 
the  deed  to  be  shown  for  the  purpose  of  identification.  I  think  there 
was  no  violation  of  the  privilege ;  but,  if  the  privilege  had  been  vio- 
lated, still  I  think,  upon  authority  as  well  as  the  reason  of  the  thing, 
the  party  to  the  action  cannot  complain  of  the  privilege  of  the  witness 
being  violated  and  the  document  received.  I  think,  by  analogy  to 
all  the  cases,  that  where  a  deed  is  improperly  received,  the  party  who 
has  the  deed  brought  before  the  court  cannot  have  the  advantage  of 
it  taken  away  from  him.  *  The  doubt  thrown  out  by  Lord  Denman 
in  Doe  d.  Egremoni  v.  Date^  the  other  judges  do  not  seem  to  concur 
in ;  and  if  necessary  to  decide  this  point,  I  should  be  clearly  of  opinion 
that  where  the  judge  admits  the  evidence  we  could  not  interfere  on 
behalf  of  the  party  to  the  action  by  granting  a  new  trial  As  to  the 
next  point,  it  is  said  to  be  a  positive  rule  that  the  client  must  be 
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called,  because  he  may  have  repented  of  what  he  had  said  to  his  at- 
torney before  the  trial.  That  would  be  very  inconvenient.  It  may 
not  be  known  for  whom  the  attorney  holds  the  deed,  or  he  may  hold 
it  for  several  persons,  and  it  would  be  impracticable  to  put  the  party 
to  sul^pcena  every  person  whose  privilege  might  be  set  up.  Ilere  I 
think  it  is  made  out  by  the  evidence  that  the  attorney  had  received 
instructions  firom  his  client  not  to  produce  the  deed,  which  is  reason- 
able proof  of  the  claim  of  the  privilege.  The  wrongful  refusal  of  a 
\idtness  to  produce  a  deed  is  not  a  ground  for  letting  in  secondary 
eiddenoe.    Jesus  College  v.  Gibbs^  1  You.  &  C.  156. 

Rule  discharged. 


'FosTBR,  officer^  SfC^  v.  The  Mentor  Life  Assurance  Company.^ 

Jftnaary  30,  1854. 

Insurance  —  Re-assurarice —  Signature  of  Declaration — Parol  Evu 
dence  to  explain  written  Document —  Vsage^  Admissibility  of — 
Estoppel  by  Acquiescence. 

The  plamtiiFs  (the  B.  insaranoe  company)  re-assured,  with  the  defendants,  (another  insur- 
ance company,)  the  life  of  D.,  which  they  had  themselves  previously  assured  to  a  larger 
amoont.  When  the  proposition  to  ro-assure  was  made,  the  defendants  sent  to  the  plain- 
tiffs a  printed  form  containing  nineteen  questions  relative  to  the  age,  health,  and  habits, 
&c.,  of  the  person  whose  life  was  to  bo  re-assured  -,  and  a  declaradon  to  bo  made  by  him, 
that  ho  WHS  then  in  ^ood  health,  and  not  afflicted  with  any  disease  tending  to  shorten  life, 
and  also,  by  the  plaintiffs'  agreeing  that  if  any  untrue  statements  were  contained  in  sndi 
declaration  or  the  answers  to  the  questions,  the  assurance  should  be  void.  When  this  do- 
cument was  sent  by  the  defendants,  they  had  filled  up  the  answers  to  the  first  five  ques- 
tions, but  the  rest  were  included  in  a  brace,  against  which  was  written,  "  for  these  particu- 
lars see  copies  of  B  papers  attached."  At  the  foot  of  these  words  the  plaintiffs'  agent 
had  signed  his  name..  Neither  the  plaintiffs  nor  D.  had  signed  the  printed  paper  in  any 
otiier  part,  and  blanks  were  left  for  the  signatures  to  the  declaration.  This  document  was 
returned  to  the  defendants  with  copies  attached  of  tiie  paners  delivered  to  the  B.  office  on 
the  original  assurance,  which  were  properly  signed  by  !>.,  the  answers  to  which  were  ad- 
mitted to  be  true  when  given.  The  defendants  signed  the  policv,  which  recited  that  the 
plaintififs  had  delivered  to  the  defendants  a  declaration  signed  by  them,  setting  forth  the 
past  and  present  state  of  health  of  the  person  whose  life  was  assured,  and  stated  that  such 
declaration  was  to  be  the  basis  of  the  contract,  and  if  any  thing  untrue  were  averred  in  it, 
tiie  policy  was  to  be  void.  The  plaintiffs  accepted  this  policy,  and  paid  the  premiums 
npon  it.  At  the  time  when  this  re-assurance  was  effected,  I) .  was  living  abroad,  and  was 
afflicted  with  a  mortal  disease,  of  which  he  soon  afterwards  died ;  but  this  fact  was  un- 
known to  the  plaintiffs  or  the  defendants.  An  action  being  brought  on  the  policy,  (which 
was  set  out  in  the  declaration,)  the  defendants  pleaded  that  the  plaintifis  untruly  stated,  in 
the  declaration  mentioned  in  the  policy,  that  D.  was,  at  the  time  of  making  it,  in  good 
health,  and  issne  was  taken  on  this  plea.  At  the  trial,  evidence  was  given  of  the  facts 
above  stated.  The  defendants  applied  for  a  nonsuit  on  the  ground  t&t  the  plaintiffs, 
by  their  agents,  must  bo  taken  to  have  si^ed  the  declaration  on  which  the  policy 
was  found^.  The  judge  refused  to  nonsmt,  and  directed  the  jury  to  say  whether  ^ 
meaning  of  the  parties  was,  that  the  plaintiffs  undertook  that  D.  was  then  in  good  health, 
or  that  the  defendants  were  to  decide  whether  they  would  re-assure  upon  the  statements 
Appearing  in  the  original  papers ;  and  he  handed  to  tiie  jury  the  whole  of  Ihe  documents 
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in  evidence,  in  order  that  thej  might  form  their  opinion  whether  the  signatare  applied  to 
the  declaration,  or  onlj  to  the  particnhir  questions  against  which  it  was  placed :  — 

Hdd,  hy  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Wi^htman,  J.,  that  the  qnesdon  wbethff 
the  plaintiffs  had  signed  the  decburatibn,  was  for  the  jury,  and  not  for  the  jadge,  to  de«3de; 
but,  • 

» 

Per  Erie,  J.,  that  the  plaintiffs,  sning  on  the  policj,  conld  not  give  parol  evidenoe  lo 
diet  the  statement  contained  in  it. 


Secondly,  (bj  Wightman,  J.,  and  Erie,  J.,)  that  the  jury  were  misdirected  in  not  bem^  told 
that  the  plaintiffs,  having  accepted  the  policy  containing  the  recital  that  they  had  agatA 
the  declaration  without  objection,  were  prima  facie  concluded  by  that  recital. 

Per  Lord  Campbell,  C.  J.,  and  Coleridge,  J.,  that  the  direction  was  right,  as  assnining  diat 
the  plaintiff's  had  not  signed  the  declaration,  they  were  not  under  the  drcnmstances  pre- 
cluded from  denying  that  they  had  done  so. 

Evidence  was  given  that  it  was  usual  where  insurance  offices  re-assured  lives,  on  which  dicy 
had  before  granted  policies,  for  the  office  proposing  such  re-assurance  to  submit  to  tfaie 
office  granting  it  the  papers  on  wliich  the  original  assurance  was  effected,  and  for  the  lat- 
ter office  to  accept  or  decline  such  re-assurance  on  &e  statements  contained  in  those 
papers :  — 

Hddy  by  Lord  Campbell,  C.  J.,  that  the  evidence  of  this  usage  was  admissible  to  show  that 
no  declaration  as  to  the  present  health  of  D.  was  signed  by  the  plaintiffs — dinenttent^nB 
Coleridge,  J.,  and  Erie,  J. 

Action  by  the  plaintiff,  as  one  of  the  registered  officers  of  the 
Britannia  Life  Association,  upon  a  policy  of  assurance  for  the  sum 
of  1,600/.,  effected  by  the  trustees  of  the  Britannia  Mutual  Life  Asso- 
ciation with  the  defendants,  on  the  life  of  Count  D'Orsay. 

The  declaration  set  out  the  policy,  which  was  dated  the  10th  of 
December,  1851,  and  recited  that  the  trustees  had  caused  to  be  de* 
livered  unto  the*  office  of  the  defendants  a  declaration  or  statement 
in  writing,  simed  by  them,  bearing  date  the  21st  of  November  then 
last,  setting  forth  the  age  and  the  past  and  present  state  of  health 
and  other  circumstances  touching  the  habits  of  life  of  the  said  person 
on  whose  life  the  said  assurance  was  to  be  effected ;  "  and  that  it  -was 
provided  by  the  policy  that  if  any  thing  averred  by  the  said  trustees 
in  the  said  alleged  declaration  was  untrue,  the  said  policy  should'  be 
null  and  void."  The  declaration  then  contained  a  general  avennent 
that  the  said  trustees  did  not  declare  to  the  defendants  any  thing  that 
was  untrue ;  and  also  stated  that  while  the  said  policy  was  in  full 
force  the  person  upon  whose  life  it  was  effected  died,  and  that  the- 
defendants  had  not  paid  the  amount  assured. 

Plea —  That  the  said  trustees  and  the  said  company  did  aver  and 
declare  to  the  defendants  in  the  said  policy,  as  agreed  to-be  the  basis 
of  the  said  contract,  something  that  was  untrue ;  namely,  that  at  the 
time  of  the  delivery  of  the  said  declaration  unto  the  office  of  the  de- 
fendants the  said  Count  D'Orsay  was  in  a  good  state  of  health,  and 
was  not  affected  with  any  disease  or  disorder  tending  to  shorten  life ; 
whereas,  on  the  contrary  thereof,  the  said  Count  D'Orsay  was  not 
then  in  a  good  state  of  health,  but  was  then  afflicted  with  a  disease 
or  disorder  tending  to  shorten  life. 

The  replication  took  issue  on  this  plea. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  Guild- 
hall, after  Trinity  term,  1853,  the  following  facts  were  proved  in  evi- 
dence :  —  On  the  5th  of  August,  1845,  the  Britannia  Mutual  Life 
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AssTurance  Association  insured  the  life  of  Count  IKOrsay  for  4,500i 
Upon  this  occasion  the  nsual  "  proposal  for  assurance  "  was  signed 
by  Count  D'Orsay  and  delivered  to  the  Britannia  of&ce,  stating  the 
ordinary  particulars  as  to  his  age  (which  was  then  forty-five,)  health 
and  habits.  There  was  also  a  medical  report  from  which  it  appeared 
that  at  that  time  Count  D'Orsay's  was  apj^arently  an  excellent  life. 

In  1851  the  Britannia  Association  altered  their  constitution,  and 
determined  to  reduce  the  maximum  of  their  assurances  from  5,000^ 
to  3,000/.,  and  accordingly  they  proposed  to  the  defendants,  the  Men- 
tor Life  Assurance  Company  to  reinsure  the  excess  above  3,000i 
insured  upon  five  lives,  including  that  of  Count  D'Orsay,  these  being 
the  ^gvhole  of  Hie  policies  exceeding  the  limit  of  3,000/.  then  existing 
in  the  Britannia  office.     This  proposal  for  re-assurance  was  made 
and^  accepted  upon  the  terms  that  all  or  none  of  the  five  lives  were 
to  be  taken,  one  of  them,  that  of  the  Duke  of  Beaufort,  being  admit- 
ted to  be  not  insurable,  but  the  four  others  being  all  believed  to  be 
good  lives.     One  of  the  directors  of  the  Britannia  office  stated  to 
the  defendants   upon  this   occasion  that  Count  D'Orsay's  was  a 
notoriously  good  life ;  and  it  was  said  that  the  proposal  was  euscepted 
by  the  defendants  on  the  faith  of  this  statement.    The  premium  upon 
the  Duke  of  Beauforf  s  life  was  agreed  to  be  at  20  per  cent.,  the  ordi- 
nary premium  being  paid  in  the  other  four  cases.     Count  D'Orsay 
and  one  other  of  the  persons  whose  lives  were  to  be  re-assured  (Sir 
James  Brooke)  were  living  abroad  at  the  time,  and  it  was  arranged 
between  the  offices  that  the  Britannia  office  was  not  to  furnish  any 
evidence  of  the  state  of  health  of  the  parties  whose  lives  were  re- 
assured beyond  what  appeared  by  the  papers  delivered  into  their 
office  when  the  assurances  were  originally  effected  (copies  of  which 
were  to  be  handed  over  to  the  defendants,)  or  the  defendants  might 
procure  by  their  ov^n  inquiries.     Accordingly,  on  the  21st  of  Novem- 
ber, 1861,  the  following  printed  proposal,  which  wa^  previously  filled 
up  by  a  clerk  of  the  defendants,  with  the  exception  of  the  plaintifis' 
signature,  was  sent  to  the  Britannia  office. 


MENTOR  LIFE  ASSURANCE  COMPANY,  2  OLD  BROAD  STREET. 

FB0F08AL  FOB  ASBUIUITCB. 
Qneaiiaiia.  Antwera. 

1      «  . ,  a  J       .  ^.       r     _^_  •  ( TruBtees  of  the  Britannia 

1.— Name,  residence,  and  descnption  of  party  proposing  aBsnr-  \     j^^^  Assurance  Com- 

anoe j 

^ f     pany. 

2.— Name,  profeasion,  or  occapation  and  residence  of  party  \    ^f^ed  CoSat  D'Oi^ 
whose  life  is  to  be  assured )     __^ 


1,500/.    Table  I. 

Whole  Ufe. 


S-  —  Amount  and  term  of  assurance,  and  according  to  which  of 
the  printed  tables  it  is  to  be  effected.  If  according  to  Table  1, 
whether  the  premium  is  to  bo  payable  annually,  half-yearly, 
or  quarterly , 

4.«Place  and  date  of  birth,  and  eyidence  of  age ^|  ^Tsoi.**^  ^^  February, 

5.— Age  next  birthday M. 
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6. — Whether  married  or  single 

7.  —  If  had  the  small-pox  or  unders^ne  vaccination 

8.  — If  suffered  from  hahitual  cough,  spitting  of  hlood,  asthma, 
or  any  disease  of  chest  or  lungs ', 

9.  —  If  ever  suffered  from  apoplcxj,  palsy,  insanity,  epileptic 
or  other  fits,  dropsy,  rapture,  gout,  rheumatism,  or  any  other 
disease  tending  to  shorten  life 

10.  —  Whether  of  sober  and  temperate  habits 

11.  —  Whether  of  active  or  sedentary  habits .  .• 

12.  —  Whether  liable  to  any  hereditary  disease 

1:3.  —  Whether  employed  in  the  naval  or  military  service 

14.  —  If  resided  abroad,  state  when,  where,  and  how  long 

15.  —  If  there  be  any  circumstances  connected  with  health,  habits, 
or  othenvise  calculated  to  render  an  assurance  of  life  more 
than  usually  hazardous 

16.  —  Whether  the  party  has  ever  made  a  proposal  for  assurance 
at  this  or  any  other  office;  (if  so,  state  at  which  office) ;  and 
what  was  the  result  of  each  such  application 

17.  —  The  name  and  residence  of  the  ordinary  medical  attend- 
ant, and  how  long  known  to  him. .  If  the  part^  cannot  refer 
to  a  medical  man,  the  reason  must  be  so  stated  m  the  answer ; 
and  in  that  case,  the  party  must  refer  to  two  private  friends. . 

18.  —  If  recently  received  advice  from  any  other  person  or  per- 
sons, give  the  name  and  address  of  such 

19. — The  name  and  residence  of  an  intimate  friend,  not  being  a 
relative,  or  interested  in  the  assurance,  and  hdw  long  known  to 
him '. . . 
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DECLABATION. 

I,  Count  LPOnay^  above  designed,  do  hereby  declare  that  I  am  at  present  in  a  good  staie 
of  health,  and  am  not  afflicted  with  any  disease  or  disorder  tending  to  shorten  life  \  that  thd 
above  statement  of  my  age,  health,  and  other  particulars,  is  true ;  and  that  I  have  not  withr 
held  or  concealed  any  circumstance  tending  to  render  an  assurance  on  my  lilts  more  ihtA 
usually  hassardous.  And  we.  The  Trusties  of  the  Britannia  Life  Assurance  Company,  (the  par- 
ties in  whose  favor  this  assurance  is  to  be  granted,)  do  hereby  agree  that  tnis  dedaianoB 
shall  be  the  basis  of  the  contract  between  us  and  the  Mentor  Life  Assurance  Company;  ffl»f 
that  if  any  untrue  averment  is  contained  in  this  declaration,  or  in  the  answers  above  girea, 
all  sums  which  shall  have  been  paid  to  the  said  company  upon  account  of  the  assuraacs 
made  in  consequence  thereof,  shall  be  foifeited,  and  tne  assurance  be  absolutely  noZi  asd. 
void. 


Signed  at 


.,  this  2\8t  day  of  November,  1851. 


Signature  of  party  whose  life  is  to  be  assured 


Signature  of  party  in  whose  favor  policy  is  to  be  granted 


Witness 


This  declaration  was  not  signed  either  by  Count  D'Orsay  or  by 
the  trustees  of  the  Britannia  office.  The  plaintiff,  on  receiving  the 
printed  proposals,  signed  his  name  under  the  words, "  For  these  par- 
ticulars, see  copies  of  Britannia  papers  attached,"  and  returned  the 
proposals  to  the  Mentor  office,  with  copies  attached  of  all  the  papers 
signed  by  Count  D'Orsay  and  the  medical  referees,  which  had  been 
delivered  to  the  Britannia  office  at  the  time  when  the  original  polic/ 
for  4,500/.  was  granted  by  them.     The  defendants,  on  receiving  the 


1  The  words  in  Italic  \yere  written  — the  rest  of  the  declaration  bemg  a  printed 
form. 
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above  proposal  filled  np  as  above  stated,  forwarded  to  the  Britannia 
office  a  policy  in  the  following  form :  — 

^^MetUor  Life  Assurance  Company, 
"  No.  442.      Life  of  another. 
**  Stun  assured,  1,500/.    Premium,  62/.  2s.  6e/.,  payable  annually. 
"  Whereas  W.  B.,  &c.,  trustees  of  the  Britannia  Mutual  Life  Asso- 
ciation, &C.,  the  persons  assured  by  this  policy,  are  desirous  of  effect- 
ing an  assurance  with  the  Mentor  Life  Assurance  Company  upon* 
the  life  of  Gaspard  Grabriel  Gillion  Alfred  Count  lyOrsay,  in  the  sum 
of  1,500/.,  and  the  said  assured  have  caused  to  be  delivered  imto  the 
office  of  the  said  company  a  declaration  or  statement  in  writing, 
signed  by  them,  bearing  date  the  21st  day  of  November  last,  thereby 
setdng  forth  the  age  and  the  past  and  present  state  of  health  and 
other  circumstances  touching  the  habits  of  life  of  the  said  person  on 
whose  life  the  assurance  is  effected ;  which  declaration,  so  far  as  it 
respects  the  age  of  the  said  person,  is  hereby  admitted  to  be  correct ; 
and  the  said  assured  have  agreed  that  the  said  declaration  or  state- 
ment shall  be. the  basis  of  the  contract  between  them  and  the  said 
company,  &c    Now,  therefore,'  this  policy  witnesseth,  &c.    Provided 
always,  that  if  any  thing  averred  by  tiie  i^aid  assured  in  the  declaration 
hereinbefore  mentioned  to  have  been  made  by  them  is  untrue,  this 
pohcy  shall  be  null  and  void,  &c    In  witness,  &c." 

.[Signed  by  three  directors  of  the  Mentor  Life  Assurance  Com- 
pany.] 

There  was  also  an  indorsement  that  the  first  year's  premium  had 
been  duly  paid.  It  was  also  proved  that  the  Britannia  office  gave  a 
check  in  one  sum  for  the  premiums  payable  upon  all  the  five  policies. 

On  the  4th  of  August,  1862,  Count  IPOrsay  died,  at  Paris,  of  a 
mortal  disease,  under  which  he  had  been  suffering  on  the  21st  of  No- 
vember, 1851,  but  this  fact  was  unknov^m  to  the  trustees  of  the 
Britannia  office  or  to  the  defendants.  Evidence  was  given  at  the 
trial  that  it  ^was  not  unusual  for  offices  to  re-assure  lives  assured  with 
-  them,  and  that  the  ordinary  course  in  such  cases  was,  that  the  office 
proposing  the  re-assurance  submitted  to  the  other  office  all  the  papers 
originally  si^ed  by  the  party  whose  life  was  assured,  for  the  parti- 
culars as  to  the  state  of  health,  habits,  &c.,  and  upon  the  statements 
in  those  papers  the  re-assurance  was  either  accepted  or  declined.  It, 
however,  appeared  that  such  re-assurances  generally  took  place  within 
thirty  days  of  the  original  assurance,  in  which  case  they  were  consi- 
dered as  being  simultaneous  with  it. 

At  the  close  of  the  case  it  was  contended,  on  behalf  of  the  defend- 
ants, that,  upon  the  true  construction  of  the  proposal  and  poUcy,  the 
Britannia  Company  had  made  a  declaration,  as  the  basis  of  the  con- 
tract, that  Count  D'Orsay  was,  on  the  2l8t  of  November,  1851,  in 
good  health  and  not  afflicted  with  any  disease  tending  to  shorten 
life;  which  was,  in  fact,  not  trae.  The  Lord  Chief  Justice,  however, 
thought  it  was  a  question  for  the  jury,  as  the  policy  and  the  declcura- 
tion  at  the  foot  of  the  proposal  varied  in  representmg  that  the  decla- 
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ration  was  signed  by  the  trustees  of  the  Britannia  office,  and  then 
was  evidence  of  a  custom  as  to  what  is  usually  done  between  com- 
panies upon  a  re-assurance ;  and  he  left  it  to  them  to  say  wheihs 
the  declaration  in  the  proposal,  which  was  stated  to  be  the  basis  cf 
the  contract,  was  meant  by  the  parties,  according  to  the  custom  of 
re-assuring  lives  between  insurance  offices,  to  be  a  dedaration  thai 
at  the  time  when  the  policy  was  effected,  Count  D'Orsay  had  no( 
any  disease  tending  to  snorten  life.     If  they  were  of  opinion  that  the 
Britannia  office  entered  into  such  an  undertakiufi^  as  in  the  case  of 
an  original  assurance,  they  were  to  find  for  the  defendants ;  but  if 
they  thought  the  intention  was,  that  the  Mentor  office  was  to  decide 
whether  they  would  re-assure  the  life  upon  the  statements  appearing 
in  the  original  papers,  as  there  was  no  imputation  of  fraud,  thej 
ought  to  find  for  the  plaintiiE     He  also  told  the  jury  that  the  decla- 
ration, purporting  to  be  made  by  the  trustees  of  the  Britannia  office, 
not  being  in  fact  signed  by  them,  was  evidence  that  the  dedaratiQii 
was  not  intended  to  be  the  basis  of  the  contract.     The  counsel  fat 
the  defendants  thereupon  interposed,  and  suggested  that  the  aignature 
of  the  plaintiff  across  the  printed  proposal  must  be  taken  to  be  a  sig- 
nature of  the  declaration  at  the  foot ;  to  which  the  learned  judge  re- 
plied, that  he  did  not  think  it  could  be  so,  as  he  had  only  signed, 
^  for  these  particulars  see  copies  of  Britannia  papers  attached ; "  but 
he  handed  to  the  jury  the  whole  of  the  documents,  and  directed  them, 
upon  an  inspection  of  them  and  consideration  of  the  evidence,  to  say 
whether  the  signature  was  understood  between  the  parties  to  apply 
to  the  declaration  or  only  to  the  particular  questions  in  the  proposal 
The  jury  returned  a  verdict  for  the  plaintiff,  with  1,587/.  damages, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  if 
the  court  should  be  of  opinion  that  the  question  was  one  of  law  for 
the  judge,  and  ought  to  have  been  decided  by  him  in  favor  of  the  de- 
fendants. 

A  rule  nisi  having  been  accordingly  obtained,  and  also  for  a  new 
trial  on  the  ground  of  misdirection ;  that  the  evidence  of  the  custoiA 
as  to  re-assurance  ought  not  to  have  been  admitted ;  and  alpo  that 
the  verdict  was  against  the  weight  of  evidence. 

Willes  showed  cause.^  First,  it  is  said  that  this  is  a  mere  qaes* 
tion  of  law,  and  that  the  Britannia  office  has,  on  the  proper  con- 
struction of  these  documents,  warranted  that  at  the  time  when  the 
policy  in  question  was  effected.  Count  D'Orsay  was  not  afiiicted 
with  any  disease  tending  to  shorten  life.  But  that  is  not  so,  because 
before  any  construction  can  be  put  on  these  documents,  a  question 
of  fact  must  be  determined :  what  was  the  intention  of  the  plaintiff 
in  writing  his  name  in  the  place  where  it  appears  in  the  printed  pro- 
posals ?  The  question,  therefore,  was  one  for  the  jury  to  decide,  and 
it  was  properly  left  to  them.  It  cannot  be  decided,  as  a  pure  matter 
of  law,  that  this  amounts  to  a  signature  of  the  declaration.    The  evi- 
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dence  of  the  surrounding  circumstances  and  the  usage  which  prevails 
in  such  cases  of  re-assurance  are  most  important  ingredients  for  the 
determination  of  this  question.    A  custom  of  trade,  if  not  inconsistent 
with  a  written  contract,  is  admissible   in  evidence  to  explain  it 
Wiggleswarth  v.  DaUison^  1  DougL  207.    Here,  there  in  an  ambiguity 
caused  by  the  blanks  in  the  documents  which  may  be  removed  by 
parol  evidence.     It  may  be  said,  that  as  the  policy  recites  that  the 
trostees  of  the  Britannia  office  have  signed  a  declaration  setting  forth 
the  age  and  past  and  present  state  of  health  of  Count  IVOrsay,  and 
they  have  agreed  that  such  declaration  shall  be  the  basis  of  the  con- 
tract, they  cannot  now  deny  that  they  have  signed  the  declaration. 
But  the  policy  is  the  language  of  the  defendants,  not  of  the  Britannia 
office,  and  cannot,  therefore,  estop  the  latter.    Besides,  the  recital  in 
the  policy  is  not  binding,  because  it  gives  a  false  description,  and 
fcUsa  demonstraiio  non  nocet     It  is  untrue  that  there  was  any  state- 
ment made  by  the  trustees  as  to  the  present  state  of  health  of  Count 
lyOrsay.     The  evidence  of  the  custom  shows  that  the  representation 
did  not  apply  to  the  present  state  of  health,  and  that  the  Britannia 
office  did  nothing  more  than  hand  over  the  papers  originally  deliver- 
ed to  them,  which  refer  to  the  state  of  hecdth  at  the  time  of  the  origi- 
nal assurance. 

[Erls,  J.  —  The  first  five  questions  are  answered  by  the  plaintiff.] 
They  are  such  as  can  be  answered  either  directly  or  by  mere  com- 
putation firom  the  papers  in  the  Britannia  office.  There  is  no  signa- 
ture at  all  by  Count  IFOrsay,  who  was  perfectly  indifferent  about, 
and  probably  ignorant  of  the  whole  transaction.  This  case  is  vei^ 
like  that  of  idoare  v.  Garwood^  4  Exch.  Rep.  681 ;  where  it  was  held, 
in  the  Exchequer  Chamber,  that  when  the  question  of  what  the  con- 
tract is,  depends,  not  solely  on  a  written  document,  but  also  upon 
matters  of  fact  connected  with  it,  it  is  for  the  jury  and  not  for  the 
judge.  But  upon  the  face  of  the  printed  proposals,  if  those  are  to  be 
alone  looked  to,  there  is  no  declaration  by  the  trustees  that  Count 
D'Orsay  was  then  in  good  health. 

[Coleridge,  J.  —  K  the  state  of  health  in  1845  was  all  that  was 
intended  to  be  stated,  it  would  have  been  sufficient  to  hand  over  the 
old  papers  without  making  any  firesh  declaration  or  saying  any  thing 
in  the  poUcy  about  the  present  health.] 

These  policies  and  documents  are  fireuoied  according  to  a  form 
generally  used,  being  partly  written  and  partly  printed,  and  this  form 
ifi  not  strictly  applicable  to  a  case  of  re-assurance.  But  the  mode  in 
which  the  questions  are  answered  distinctly  gives  the  defendants 
notice  that  the  Britannia  office  does  not  intend  to  answer  any  ques 
lions  as  to  health  or  habits  otherwise  than  by  handing  over  the  in 
formation  upon  which  they  acted  in  1845.  It  is,  therefore,  evident 
that  they  never  intended  to  pledge  their  own  knowledge  or  to  give 
any  warranty  as  to  those  questions. 

Sir  A.  R  Chckbwmy  (Attorney-General,)  and  C.  Wood,  contra. — 
R  ia  sought  to  be  represented  that  the  recitals  in  the  policy  granted 
l>y  the  defendants  are  false,  and  the  plaintiffs  are  endeavoring  to  avail 
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themselves  of  that  representatioa.  If  such  a  course  of  proceeding  be 
allowed,  there  will  be  no  security  in  contracts  of  this  nature.  If  xhs^ 
recitals  were  untrue,  the  plaintim  ought,  'n  the  first  instance,  to  faa^m 
said  so.  The  court,  in  support  of  the  issue,  must  look  at  the  deci&- 
ration  as  the  basis  of  the  contract.  There  is  nothing  to  show  tiiat  it 
was  repudiated  by  the  directors  of  the  Britannia  Association.  Every 
thing  was  filled  in  by  the  clerk  of  the  Mentor  Company,  except  tfaie 
signature;  and  provided  the  signature  is  that  of  the  director  of  ibc 
Britannia,  the  place  of  the  signature  is  immaterial. 

[Lord  Campbell,  C.J.  Is  it  not  a  question  for  the  jury  to  decide 
to  what  the  signature  was  placed? 

Erle,  J.  I  think  it  is  a  question  of  law  whether  the  director 
signed  the  whole  or  a  part  only  of  the  written  paper.] 

The  plaintiff  was  not  asked,  and  could  not  properly  be  asked^ 
whether  it  was  his  intention  to  sign  a  part  only.  The  question,  there- 
fore, is  a  question  of  law.  Evidence  of  custom,  if  there  were  any 
applicable  to  the  circumstances,  is  not  admissible  in  this  case.  The 
document  here  is  distinct  in  terms  as  to  the  then  present  state  of 
Count  D'Orsay's  health.  The  principle  of  falsa  demonstraUo  mm 
nocet  cannot  apply.  The  declaration  incorporates  in  terms  the  former 
papers,  and  the  question  must  be  determined  upon  the  documents 
themselves,  and  not  upon  any  thing  done  by  the  parties.  If  there  be 
any  falsa  demonstratio  it  must  be  in  the  documents  themselves,  and 
that  is  a  question  for  the  judge  and  not  for  the  jury,  and  if  so,  there 
should  have  been  either  a  nonsuit  or  a  special  verdict.  But  farther, 
if  it  be  a  question  for  the  jury  whether  this  was  a  constructive  signa- 
ture of  the  whole,  it  has  not  been  sufficientiy  left  to  the  jury.  The 
judge,  in  his  summing  up,  assumed  that  it  was  not  such  a  signature, 
and  the  jury  found  their  verdict  upon  that  assumption. 

[Erle,  J.  If  the  facts  are  admitted,  then  it  is  for  the  judge  to  say 
whether  or  not  it  is  such  a  signature :  but  if  the  facts  are  disputed,  then 
it  is  for  the  jury  to  decide  upon  the  facts,  and  for  the  judge  afterwards 
to  say  to  what  the  signature  applies.] 

Here  there  were  no  facts  in  dispute.  Nothing  being  struck  ont  of 
the  paper,  it  must  be  taken  that  the  whole  was  signed,  it  being  clear 
that  the  signature  was  attached  after  the  whole  had  been  filled  in. 
Saunderson  v.  Jackson^  2  Bos.  &  P.  238. 

Cur*  adv.  vulL 

The  judges  differing  in  opinion,  now  delivered  judgment  smaiim. 

WiGHTMAN,  J.  This  was  an  action  by  the  plaintiff  (representing 
the  Britannia  Life  Assurance  Company)  against  the  defendants  upon 
a  policy  of  assurance  upon  the  life  of  Count  D'Orsay.  The  declara- 
tion was  in  the  usual  form,  reciting  the  policy,  and  that  the  trustees 
of  the  assured  had  caused  to  be  delivered  into  the  office  of  the  de- 
fendants a  declaration  in  writing,  signed  by  them^  setting  forth  the 
age  and  past  and  present  state  of  health,  and  other  circumstances 
touching  the  habits  of  life  of  the  person  on  whose  life  the  assurance 
was  to  be  effected ;  and  that  if  any  thing  averred  by  the  said  trustees 
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in  the  said  declaration,  was  nntme,  the  policy  should  be  null  and  void. 
It  was  then  averred  that  the  said  trustees  did  not  in  any  manner 
declare  to  the  defendants  in  any  declaration  in  writing  or  otherwise 
any  thing  that  was  untrue.  The  defendants  pleaded  that  the  trustees 
did  declare  to  the  defendants,  in  the  declaration  mentioned  in  the 
policy,  something  that  was  untrue,  that  is  to  say,  that  at  the  time  of 
delivering  the  said  declaration  into  the  office  of  the  defendants,  the 
said  Count  IKOrsay  was  in  a  good  state  of  health ;  and  issue  was 
taken  upon  the  allegations  in  the  plea.  There  was  no  doubt  but 
that  at  the  time  the  declaration  was  delivered  at  the  defendants' 
office,  Count  lyOrsay  was  not  in  good  health,  but  was  affected  by 
the  disease  of  which  he  died  soon  after.  And  the  only  question  at 
the  trial  was,  whether  the  trustees,  in  the  declaration  mentioned  in 
the  policy,  represented  Count  D'Orsay  to  be  then  in  a  state  of  good 
health,  that  is,  at  the  time  of  delivering  the  declaration  to  the  office 
of  the  defendants.  It  appeared  by  the  evidenee  at  the  trial,  that  the 
declaration  referred  to  in  the  policy,  was  not  in  fact  signed  by  the 
trustees,  but  by  the  plaintiff,  who  was  the  resident  director  of  the 
Britannia  Company.  It  was,  however,  hardly  disputed  but  that  Fos- 
ter was  the  agent  of  the  trustees  for  the  purpose  of  the  declaration, 
and  that  what  he  did  and  signed  upon  that  occasion  bound  the  Bri- 
tannia Company  and  the  trustees  as  folly  as  if  they  had  acted  and 
signed  themselves.  Assuming,  then,  that  the  signature  of  Foster 
pledged  the  company  as  completely  as  if  the  trustees  had  themselves 
signed  the  declaration,  the  question  is,  what  did* Foster  sign,  and  to 
what  did  he  pledge  the  trustees  and  the  Britannia  Company  ?  The 
document  which  is  called  a  declaration  is  in  two  parts:  the  first 
being  a  series  of  nineteen  questions  to  be  answered  by  the  persons  to 
be  assured ;  and  the  second  a  declaration  to  be  made  by  the  person 
whose  life  is  to  be  assured,  that  he  is,  at  the  time  of  making  the 
declaration,  in  a  good  state  of  health,  with  a  further  declaration  by 
the  parties  to  be  insured,  that  if  the  preceding  declaration  or  their 
answers  to  the  questions  be  untrue,  the  insurance  will  be  void.  Both 
rarts  of  the  document  €ire  on  the  same  side  of  one  sheet  of  paper. 
The  assurance  proposed  to  be  effected  by  the  Britannia  Company 
with  the  defendants  was,  in  fact,  a  re-assurance,  the  Britannia  Com- 
pany having,  in  1845,  granted  a  poUcy  of  assurance  upon  the  life  of 
Count  D'Orsay  to  a  larger  amount  than  that  which  they  proposed  to 
assure  with  the  defendants.  When  the  proposition  to  assure  was 
made,  the  defendants  sent  to  the  Britannia  Company  the  document 
in  question,  partially  filled  up  by  themselves ;  they  had  from  their 
own  knowledge  given  the  answers  to  the  first  five  questions,  but  the 
twelve  following  questions  were  included  in  a  brace,  against  which 
was  written  at  the  side  of  the  paper,  <'  For  these  particulars,  see 
copies  of  Britannia  paper  attached;"  and  at  the  foot  of  tliese  words 
the  plaintiff  Foster  signed  his  name,  but  nowhere  else.  The  blank 
left  for  the  signature  of  the  person  whose  life  is  to  be  insured  to  the 
declaration  to  be  made  by  Mm  was  not  filled  up,  nor  was  it  signed 
by  Count  D'Orsay ;  nor  was  the  blank  left  for  the  signature  of  the 
jMurty  to  be  assured,  vouching  for  the  truth  of  the  declaration  and  of 


112 


COURT  OF  QUEEN'S  BENCH,  1854. 


Foster  v.  Mentor  Life  Aasnnnee  Co. 


the  answers  to  the  qnestionsi  filled  up,  but  remained  in  blank  as  sent 
by  the  defendants  to  the  plaintifis'  oifice.  The  real  question  upon 
the  issue  was,  whether  the  Britannia  Company  had,  in  the  document 
referred  to  in  the- policy,  represented  Coimt  D'Orsay  as  being  in  good 
health  at  the  time  of  delivering  that  document  to  the  defendants 
But  to  determine  this  question,  it  seems  to  have  been  consideied 
necessary  to  determine  a  previous  one,  namely,  whether  the  party 
signing  the  document  intended  his  signature  to  be  to  the  ^vc^hole  cr 
only  to  the  part  against  which  it  was  placed,  and  this  was  the  ques- 
tion in  substance  which  was  left  to  the  jury ;  and  the  point  now  to 
be  determined  by  us  is,  whether  in  our  opinion  there  was  any  mis^ 
direction  in  the  manner  in  which  that  question  was  left  to  the  jury, 
or  in  the  leaving  it  to  them  at  alL  The  defendants,  by  the  recitel  in 
the  policy,  show  that  they  considered  that  the  trustees,  by  the  signtr 
ture  of  Foster  in  the  place  where  it  was  in  the  document,  did  make 
a  declaration  as  to  the  then  existing  state  of  health  of  Count  D'Orsay ; 
and  as  the  Britannia  Company  accepted  the  policy,  with  that  recitel 
in  it,  without  denial  or  explanation  of  it,  and  the  action  is  brought 
upon  the  very  instrument  containing  the  recital,  one  question,  and 
that  a  most  important  one  in  this  case,  is,  whether  thev  are  not  bound 
by  it,  and  concluded  from  denying  now  that  they  did  make  a  deda- 
ration  of  the  then  present  state  of  Count  D'Orsay's  health. 

The  document  referred  to,  if  the  signature  is  to  be  taken  as  appli* 
cable  to  the  whole,  is  not  incapable  of  such  a  meaning ;  and,  if  it 
may  be  so  construed,  and  the  Britannia  Company  have,  by  allowing 
the  defendants  to  deal  with  them  as  if  it  was  to  be  so  construed,  as- 
sented to  such  a  construction,  and  by  means  of  it  have  obtained  that 
which  the  defendants  might  not  otherwise  have  been  disposed  to 
^ve  them,  it  appears  to  me,  upon  the  principle  of  the  decision  of 
JPickard  v.  Sears^  6  Ad.  &  E.  469,   and  some  later  cases  founded 
upon  it,  that  the  Britannia  Company  are  primd  facie  concluded,  and 
cannot  be  allowed  now  to  deny  that  they  did  mean  the  declaration 
to  apply  to  the  existing  stete  of  Count  D'Orsay's  health,  or  that  the 
signature  by  Foster  applied  to  the  whole  document.    But  though,  in 
some  sense,  the  Britannia  Company  may  be  said  to  be  concluded  by 
the  recital,  it  is  not  an  estoppel,  nor  a  conclusion  in  point  of  law;  it 
may  have  been  founded  on  mistake,  or  be  capable  of  explanation, 
and  I  do  not  think  that  there  is  enough  to  warrant  a  rule  absolute 
for  a  nonsuit ;  but  it  appears  to  me  that  the  circumstance  of  the  Bri- 
tannia Company  having  accepted  the  policy  with  that  recital  was 
not  sufficiently,  if  at  all,  pressed  upon  the  attention  of  the  jury,  and 
that  upon  that  ground,  and  without  reference  to  the  other  points 
taken  upon  the  motion  for  the  rule,  there  should  be  a  rule  ab^lute 
for  a  new  trial. 

Erle,  J.  Assuming  the  pleadings  and  evidences  to  be  as  stated 
by  my  brother  Wightman,  I  have  come  to  the  conclusion,  that  the 
plaintiff's  case  failed  at  the  trial  on  several  grounds.  As  he  sues 
upon  a  written  contract,  he  is  a  party  to  it  as  much  as  if  he  had 
signed  it,  and  cannot  by  parol  evidence  contradict  or  alter  the  stipu- 
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lations  therein.     In  that  written  contract,  namely,  the  policy,  it  is 
stipulated  that  the  plaintiff  had  delivered  unto  the  defendants  a  decla- 
ration in  writing  setting  forth  (inter  alia)  the  present  state  of  Count 
lyOrsay's  health,  and  that  if  the  declaration  wns  untrue  the  promise 
of  the  defendants  was  void.    The  parol  evidence  was  offered  to  show 
that  the  plaintiff  had  not  delivered  unto  the  defendants  any  such 
declaration  in  writing  so  setting  forth  the  present  state  of  the  health 
of  Count  ly  Orsay.     It  seems  to  me  that  the  attempt  was  thereby  to 
contradict  the  written  agreement,  and  to  alter  the  promise  of  the  de- 
fendants from  conditional  to  absolute.     The  question  of  signing  is 
only  material  to  identify  the  alleged  declaration;  when  the  paper 
containing  it  was  identified,  the  question  of  signature  was  not  of  the 
essence  of  the  stipulation,  but  the  question  of  such  a  declaration  'so 
setting  forth  the  present  state  of  Count  D' Orsay,  was  material  and 
could  not  be  denied  by  the  plaintiff.     If  the  stipulations  are  changed 
into  the  form  of  an  executory  agreement,  the  declaration  might  run 
thus,  "  in  consideration  that  the  plaintiff  would  deliver  such  a  decla- 
laUon  and  would  undertake  it  was  true,  and  would  pay  the  premium, 
the  defendants  promised  to  insure."     The  plaintiff  could  not  recover 
on  such  a  contract  without  averring  that  he  had  delivered  such  a 
declaration  and  that  it  was  true,  and  if  the  stipulations  of  the  deed 
are  analyzed,  the  delivery  of  such  a  declaration  will  appear  to  be 
equally  indispensable  for  the  plaintiff;  and  if  he  delivered  none  such, 
the  defendants'  promise  did  not  attach,  and  the  plaintiff  would  fail. 

Supposing  this  ground  not  to  be  tenable,  I  am  further  of  opinion 
that  the  plaintiff  was  concluded  from  setting  up  at  the  trial  that  he 
had  not  made  such  a  declaration.     The  defendants  sent  to  the  plain- 
tiff for  signature  such  a  declaration  so  setting  forth  the  state  of  Count 
D'Orsay's  health,  and  received  it  back  with  a  signature  at  the  side ; 
and  the  defendants  recited  in  their  contract  that  the  plaintiff  had  de- 
livered in  such  a  declaration,  and  that  they  acted  on  the  fact  so 
recited,  and  they  promised  only  on  condition  it  was  true ;  the  plain- 
tiff, by  accepting  that  promise,  induced  the  defendants  to  act  on  the 
belief  that  the  declaration  had  been  so  delivered  in  as  recited,  and  the 
plaintiff  obtained  the  deed  by  reason  of  that  belief.     Then,  in  claim- 
ing a  benefit  under  that  deed,  he  is  concluded  from  denying  the  fact, 
which  the  defendants  informed  him  was  the  basis  of  their  promise. 
The  case  of  Pickard  v.  Sears  and  many  cases  founded  thereon  have 
carried  the  doctrine  much  further  than  is  required  for  the  purpose  of 
the  present  defendants.     The  effect  of  the  words  "  concluded  from 
denying"  has  never  been  settled:  perhaps  the  effect  is,  that  the  prin- 
ciple ought  to  be  explained  to  the  jury,  and  they  should  be  told,  as 
matter  of  law,  that  as  against  the  party  who  authorized  the  belief 
they  are  bound  by  law  to  find  the  fact  to  be  as  the  opponent  under 
the  supposed  circumstances  believed,  and  if  they  found  otherwise,  to 
set  aside  the  verdict.    But  whatever  be  the  correct  mode  of  acting 
ttpon  that  principle,  it  was  not  brought  forward  at  all  on  the  trial. 

1  would  further  observe  that  the  evidence  of  other  contracts  made 
hy  other  offices  was  inadmissible,  as  irrelevant,  towards  proving  the 
meaning  of  the  contract  made  between  these  parties.     The  contracts 
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which  other  offices  have  made  are  no  evidence  against  the  Mentor  to 
prove  this  contract.  If  it  be  admitted,  none  woold  seem  to  be  at  aj| 
applicable,  except  re-assurancea  after  an  eqaal  interval  £rom  the  an- 
ginal assurance,  as  of  course  the  probability  of  an  alteration  in  the  li^ 
and  the  need  of  a  fresh  declaration  is  in  direct  proportion  to  the  lengtii 
of  that  interval  Of  such  re-assurance  there  was  to  my  mind  reij 
little  satisfactory  evidence.  After  the  course  pursued  at  the  trial,  1 
am  not  prepared  to  say  that  a  nonsuit  should  be  entered  now,  thou^ 
it  appears  to  me  that  the  only  two  questions  for  the  jury  must  be 
answered  for  the  defendants,  and  the  construction  of  tiie  wnttien 
instruments  must  be  in  the  defendants'  favor.  But  I  am  of  opinioii 
that  the  verdict  for  the  plaintiff  ought  not  to  stand,  and  tiiat,  there- 
fore, the  rule  for  a  new  trial  should  be  absolute. 

Coleridge,  J.     In  this  case  three  points  are  made  for  the  defend- 
ants :  first,  that  they  were  entitled  to  enter  a  nonsuit ;  secondly,  that 
the  jury  were  misdirected ;  and,  thirdly,  that  the  verdict  for  the  plain- 
tiff is  contrary  to,  or  against  the  weight  of  evidence.     It  is  necessaijt 
with  a  view  to  the  decision  on  each  of  these  points,  to  look  to  the 
declaration  and  issue,  as  well  as  the  evidence  in  the  cause.     It  is  an 
action  by  the  trustees  of  the  Britannia  Mutual  Life   Assodation 
against  the  Mentor  Life  Assurance  CJompany,  to  recover  upon  a 
policy  effected  by  the  former  with  the  latter  on  the  life  of  Count 
D'Orsay.     In  the  declaration,  stating  that  such   policy  had  been 
effected,  the  plaintiff  states  that  it  was  therein  recited  that  theylia<i 
caused  to  be  delivered  into  the  defendants'  office  a  declaration  or 
statement  in  writing  signed  by  them,  bearing  date  the  21st  of  No- 
vember then  last,  setting  forth  the  age  and  the  past  and  present  state 
of  the  Count  and  other  circumstances  touching  his  habits  of  life,  and 
that  they  had  agreed  that  the  said  declaration  or  statement  shonld 
be  the  basis  of  the  contract  between  them.     The  declaration  alao 
sets  out  a  provision  in  the  policy,  that  if  any  thing  averred  by  the 
trustees  in  the  alleged  declaration  so  recited  and  alleged  to  have  been 
made  by  them  was  untrue,  the  policy  shall  be  null  and  void.    The 
declaration  also  contains  an  averment  that  the  said  trustees  did  not) 
nor  did  the  said  Britannia  Mutual  Assurance  Association  aver  or 
declare  to  the  defendants  any  thing  that  was  untrue  in  any  declara- 
tion in  writing  or  otherwise  howsoever.     The  defendants  plead  that 
the  trustees  and  the  association  did  aver  and  declare  to  the  defend- 
ants in  the  said  declaration  mentioned  in  the  said  policy  as  agreed 
to  be  the  basis  of  the  said  contract  something  that  was  untrue,  tfaat 
is  to  say,  that  at  the  time  of  the  delivery  of  the  said  declaration  into 
the  office  of  the  defendants,  the  said  Count  D'Orsay  was  in  a  good 
state  of  health,  and  was  not  afflicted  with  any  disease  or  disorder 
tending  to  shorten  life,  whereas  he  was  not  then  in  a  good  state  of 
health,  but  was  then  afflicted  with  a  disease  and  disord^  tending  to 
shorten  life.     The  plaintiff  takes  issue  on  tlie  whole  plea.    Three 
questions  are  involved  in  this  issue.    Did  the  trustees  deliver  a  signed 
declaration  ?     Did  that  declaration  state  Count  D'Orsay  to  be  at  the 
time  of  such  delivery  in  a  good  state  of  health,  free  from  any  disorder 
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tending  to  shorten  life  ?  If  snch  declaiation  was  delivered  containing 
Buch  statement,  was  that  statement  true  ?  and  it  is  not  denied  that  it 
was,  in  £act,  untrue.  So  that  the  substantial  questions  for  determina- 
tion at  the  Isrial  wore  reduced  to  the  first  two. 

Upon  the  trial,  it  appeared  that  the  policy  in  question  was  one  of 
re-assurance,  effected  in  December  1851,  for  1,500/;  the  original  policy, 
for  a  larger  amount,  having  been  effected  in  1845 ;  that  this  was  one 
of  five  policies  of  re-assurance  offered  to  the  defendants  together,  all 
or  none  to  be  accepted,  on  five  several  lives.    Some  parol  information 
was  given  as  to  each,  and  the  Count's  was  represented  as  a  notori- 
ously first-class  life.     It  was  shown  that  the  defendants  had  given  to 
the  plaintiff  a  paper,  headed  on  the  upper  part,  <^  Proposal  for  assur- 
ance," in  the  lower,  but  on  the  same  side,  ^  Declaration."     The  part 
headed  ^  Proposal"  contained  nineteen  questions,  with  blank  spaces 
left  for  the  answers.     These  questions  were  the*  ordinary  ones  as  to 
the  age,  condition,  health  past  and  present,  the  having  or  not  having 
had  certain  specified  disorders,  the  habits  and  medic^  attendant  oi 
the  life  to  be  insured,  the  having  or  not  received  recently  advice  firom 
any  other  person,  and  required  the  name  and  residence  of  some 
intimate  firiend.    To  the  first  five  questions,  which  had  no  reference 
to  health,  or  habits,  or  medical  advisers,  specific  angers  were  given 
on  the  paper;  all  the  succeeding  questions,  excepting  the  last  as  to  the 
intimate  firiend,  appeared  to  have  been  inclosed  within  a  bracing  line, 
and  across  the  blank  space  opposite  them  was  written  ^^  For  these 
particulars,  see  copies  of  Britsumia  papers  attached,"  and  under  this 
came  the  signature  of  the  plaintiff,  '<  E.  R.  Foster,  resident  director, 
the  21st  of  November,  1851."     No  answer  was  given  to  the  19th 
question.     Under  the  part  headed  ^^Declaration,"  came  first,  a  state- 
ment with  a  blank,  which  was  filled  up  in  writing  with  the  words 
^  Count  lyOrsay,"  and  which  purported  to  be  a  declaration  by  him 
that  he  was  then  in  a  good  state  of  health,  and  was  not  then  afnicted 
with  any  disease  or  disorder  tending  to  shorten  life ;  that  the  above 
statement  of  his  age,  health,  and  other  particulars  was  true ;  and  that 
he  had  not  withheld  or  concealed  any  circumstance  tending  to  render 
an  assurance  on  his  life  more  than  usually  hazardous;  secondly, 
followed,  <<and  we,  the  trustees  of  the  Britannia  Life  Assurance 
Company  agree  that  this  declaration  shall  be  the  basis  of  the  contract 
between  us  and  the  Mentor  Life  Assurance  Company,  and  that  if 
any  untrue  averment  be  contained  in  this  declaration,  or  in  the  answer 
above  given,  the  assurance  shall  be  absolutely  null  and  void."     Then 
came  the  words,  ^  Signed  at  this  21st  Nov.  1851. 

<^  Signature  of  party  whose  life  is  to  be  assured. 
<^  Signature  of  party  in  whose  favor  policy  to  be  granted. 
"Witness 

None  of  these  blanks  were  filled  up.  The  defendants  contend  that 
this  paper,  upon  admission  of  the  plaintifTs  handwriting,  and  of  its 
delivery  to  the  defendants,  presented  no  question  except  for  the  Judge, 
and  that  he  was  bound  so  to  construe  it  that  a  nonsuit  thereon  ought 
to  have  been  entered  or  a  verdict  for  the  defendants,  upon  these 
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grounds  substantially,  that  it  being  immaterial  on  what  part  of  the 
paper  the  party  to  be  charged  by  it  signs  his  name,  the  plaintiff's 
signature  must  be  taken  conclusively  to  apply  to  the  whole  paper ; 
and  that  the  reference  to  the  Britannia  papers  attached  did  not 
import  that  th^  were  to  be  looked  to  only  to  ascertain  what  the 
state  of  Count  D'Orsay's  health  and  habits  were  in  1845,  when  they 
had  been  given,  but  brought  down  those  answers  to  the  then 
present  time. 

Now,  as  to  the  first  of  these  points,  I  apprehend  it  cannot  be  laid 
down  simply  and  without  qualification,  that  it  is  inunaterial  in  what 
part  of  a  paper  you  find  the  signature  of  the  party  to  be  bound  by  it ; 
it  is  rather  true  to  say,  that  if  you  find  it  at  the  foot  of  the  matter 
written,  it  is  to  be  taken  conclusively  to  apply  to  the  whole,  unless 
there  be  something  expressly  to  rebut  that  presumption ;  and  that  if 
you  find  it  anywhere  else,  it  may  apply  to  the  whole,  if  upon  the 
evidence  you  mid  that  the  party  signing  so  intended.  Where  the 
intention  to  sign  is  found,  and  the  signature  is  so  placed  as  appa* 
rently  to  apply  no  more  to  one  part  than  another,  there  can  be  no 
redijaonprinid  facie  to  consider  it  otherwise  than  as  intended  to  apply 
to  the  whole ;  but  where  the  contents  of  the  paper  are  divisible,  and 
the  signature  is  placed  under  or  opposite  one  portion  only,  the  ques- 
tion  whether  it  applies  to  all  or  only  to  that  one  portion,  is  still 
purely  one  of  intention.  Now,  wherever  that  question  arises,  it  must 
be  for  the  jury.  These  principles  I  think  may  be  collected  from  the 
decisions  on  the  Statute  of  Frauds  both  as  to  wills  and  contracts. 
Thus,  in  Riffht  v.  Price^  Doug.  229,  where  a  testator  had  signed  the 
first  two  sheets  of  his  will,  and  attempted  to  sign  the  third,  but  from 
weakness  could  not  do  it,  this  was  held  no  execution.  Lord  Mans- 
field said,  <<  when  he  signed  the  first  two  sheets,  he  had  an  intention 
of  signing  the  other,  but  was  not  able ;  he  therefore  did  not  mean  the 
signature  of  the  first  two  as  the  signature  of  the  whole."  But  in 
Jyinsor  v.  PraU^  2  B.  &  B.  650,  where  a  will  on  one  sheet  concluded 
by  stating  that  the  testator  had  signed  his  name  to  the  first  two 
sides,  and  put  his  hand  and  seal  to  the  last  side,  and  be  did  put  his 
name  and  seal  to  the  third  side  at  the  end  of  the  will,  but  did  not 
sign  his  name  to  the  first  two  sides,  the  Court  supporting  the  execu- 
tion, recognized  the  preceding  case,  and  distinguishedf  it.  There, 
said  Dallas,  C.  J.,  the  intention  of  the  testator  was  defeated  by  inca- 
pacity ;  here,  the  act  of  the  testator  points  to  nothing  prospective ; 
and  whatever  might  have  been  his  intention  at  one  time  of  signing 
the  former  sides,  he  has  by  his  final  signature  abandoned  that  inten- 
tion. Again,  in  Johnson  v.  Dodgson^  2  Mee.  &  W.  653 ;  the  defend- 
ant, being  the  buyer  of  hops,  wrote  in  his  own  book  a  sold  note^ 
beginning  <<  Sold  John  Dodgson,"  and  this,  at  his  request,  the  seller's 
traveller  signed.  In  an  action  for  goods  sold  and  delivered  this  was 
held  a  good  signature  by  the  party  charged ;  Liord  Abinger,  C.  B., 
saying, /<  The  cases  have  decided  that,  although  the  signature  be  in 
the  beginning  or  the  middle  of  the  instrument,  it  is  as  binding  as  if 
at  the  foot  of  it;  the  question  being  always  open  to  the  jury,  whether 
the  party,  not  having  signed  it  regularly  at  the  foot,  meant  to  be  bound 
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by  it  as  it  stood,  or  whether  it  was  left  so  unsigned  because  he  refused 

to  complete  it."     The  cases  in  which  a  printed  name  has  been  held 

a  good  signing  are  to  be  supported  on  the  same  principle,  and  the 

intention  is  to  be  inferred  from  the  habit  or  from  other  circumstances 

to  be  found  in  them.     If,  then,  this  was  a  question  of  intention,  and 

there  was  any  evidence  of  intention,  the  learned  Judge  could  not 

properly  withdraw  it  from  the  jury ;  and  it  seems  to  me  that  there 

was  such  cTidence  in  the  circumstances  of  the  whole  transaction. 

For  this  was  not  an  ordinary  case,  five  lives  were  offered  in  the  lump : 

one  was  confessedly  a  bad  life ;  with  regard  to  three  some  special 

iDformation  was  offered ;  and  as  to  one  of  them,  Sir  James  Brooke, 

his  absence  at  a  great  distance  precluded  the  ordinary  references.  As 

to  the  life  in  question,  he  was  honestly  represented  as  so  notoriously 

good  a  life,  that  the  ordinary  inquiries  may  well  have  been  deemed 

unnecessary ;  he,  too,  was  abroad,  and  it  was  probable  he  would  not 

have  troubled  fajmself  to  answer  questions,  having  no  interest  in  the 

policy  being  effected.     Altogether,  it  was  a  case  of  circumstances 

from  which  a  jury  was  to  determine  whether  there  was  an  intention 

by  the  signature,  found  where  it  appeared  on  the  paper,  to  sign  and 

be  bound  by  the  whole  instrument.     In  the  light  in  which  I  view  the 

case,  as  standing  on  its  own  peculiar  circumstances,  I  do  not  rely  on 

the  evidence  of  usage.     It  seems  to  me  rather  that  it  was  not  one  on 

which  the  evidence  was  admissible,  and  the  evidence  in  fact  admitted 

appears  to  me  to  have  amounted  to  nothing  of  any  substance.     But 

this  is  not  material  upon  the  present  rule,  the  first  ground  for  which 

I  think  &ils  for  the  reasons  given. 

Secondly,  as  to  the  direction.     Supposing  the  question  of  signa- 
ture to  have  been  for  the  jury.     I  do  not  see  how  it  could  have 
been  properly  left  to  them,  except  as  one  of  intention  to  be  collected 
from  the  paper  itself,  and  aU  the  circumstances  stated  by  the  wit- 
nesses; and  this  I  understand  to  have  been  in  substance  what  was 
done  at  the  trial.    It  is  not  incon3istent  with  this  that  a  question  of 
constroction  as  to  part  may  have  been  mixed  up,  as  to  which  the 
Judge  was  to  give  his  opinion ;  and  if  he  gave  the  jury  what  appears 
to  us  a  wrong  opinion,  that  might  amount  to  a  misdirection.     On 
more  grounds  than  one,  it  was  certainly  important  for  the  jury  to 
know  what  was  the  meaning  of  the  answer  to  the  questions  included 
within  the  brace.    Did  it  relate  to  the  Count  D'Orsay's  state  in  1845 
«r  in  1861  ?  Undoubtedly  the  words  may  admit  of  either  interpreta- 
tion.   The  learned  Judge  thought  that  the  former  was  the  true  one, 
^d  after  much  consideration  and  some  doubts,  I  am  not  prepared 
to  say  that  he  was  v^rong.     It  is  impossible,  I  apprehend,  to  form 
an  opinion  upon  this  without  reference  to  the  circumstances  under 
which  the  words  were  used,  and  these  do  not  lead  me  to  believe  that 
the  plaintiff  intended  to  warrant  a  continuance  at  the  date  of  this 
policy  of  all  those  particulars  stated  in  the  answers  of  1845,  but  only 
tiiat  the  particulars  were  true  at  the  time  when  they  were  stated. 
Upon  the  general  question,  whether  the  whole  paper  was  signed,  it 
was  objected  that  the  learned  Judge  spoke  too  decidedly.     Seeing 
Jaothing  wrong  in  the  opiiuon  he  expressed,  that  would  be  no  objec- 
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tion  with  me,  unless  he  thereby  took  the  matter  oat  of  the  handi  of 
the  jury ;  but,  according  to  the  notes,  that  cannot  be  said ;  he  gsve 
his  opinion,  but  put  all  the  facts  before  them  for  their  consideratiao. 
It  only  remains  upon  this  point  to  consider,  whether  the  drnim- 
stances  precluded  the  plaintiiffirom  denying  a  signature  of  ihe  wbde 
paper  in  the  sense  contended  for  by  the  defendants  ;  if  they  did  the 
direction  was  not  right     I  am  clearly  of  opinion  they  did  not,  asd 
this  must  follow  from  the  conclusions  to  which  I  have  already  come. 
The  argument  for  the  defendants  on  this  point  is  to  this  effect:  the 
poUcy  on  which  the  plaintiffs  claim  rests,  recites  that  the  pk^tiff 
has  caused  to  be  delivered  to  the  defendants  a  declaration  in  writing 
signed  by  them,  setting  forth  the  past  and  present  state  of  health, 
and  other  circumstances  touching  the  habits  of  life   of  the  Count 
D'Orsay.     These  words  are  the  words  of  the  defendants,  but  they 
show  their  understanding  of  the  transaction.     The  plaintiff  aUovs 
them  to  use  them ;  and  on  the  faith  of  this  the  defendants  enter  into 
the  contract     The  plaintiff,  therefore,  cannot  now  deny  that  such 
declaration  was  made.     I  should  be  very  sorry  to  do  any  thing  that 
should  break  in  upon  the  wholesome  principle  laid  down  in  Ptckard 
V.  SearSj  but  it  seems  to  me  that  it  would  be  going  much  beyond 
that  principle,  if  we  were  to  apply  it  to  the  facts  of  this  case*     What 
are  they  ?   I  must  now  assume  that  no  such  declaration  was  in  fad 
made,  and  that  the  plaintiff's  proposal  for  insurance  has  heen  accep- 
ted on  the  faith  of  a  different  declaration,  limited  in  its  extent  and 
not  signed  at  all ;  that  this  fact  is  known  to  the  defendants  aa  vreH 
as  to  the  plaintiff;  and  this  being  so,  that  the  defendants,  in  the 
printed  part  of  a  policy  using  the  ordinary  words  of  such  poUcfi 
knowin^y,  or  with  means  of  knowledge,  misrecite  the  plaintiffs 
declaration,  which  misrecital  the  plaintiff  passes  over,  accepts  the 
policy  so  worded,  and  pays  the  premium.     I  am  not  supposing  that 
the  binding  parts  of  a  policy  are  to  have  less  effect  when  printed  than 
when  written ;  but  in  applying  a  principle  the  foundation  of  wtddt 
is  natural  equity,  all  the  facts  of  the  case  are  to  be  looked  to,  and 
this  is  one  of  them.     Now,  upon  these  facts,  it  seems  to  me  that  it 
would  be  unjust  and  unreasonable  absolutely  to  conclude  the  plain* 
tiff  from  denying  the  truth  of  this  recital :  it  would  be  applying  a 
principle  framed  to  advance  the  ends  of  justice  in  exactly  the  opposite 
direction.     The  permitting  the  misrecital  to  pass  without  objection, 
is  an  argument  fairly  to  be  used  for  the  defendants  against  the  plain- 
tiff's construction,  but  it  is  no  more,  and,  in  my  opinion,  not  strong 
enough  to  weigh  down  the  opposing  argument    Upon  the  remsin'mg 
question,  the  propriety  of  the  verdict,  I  need  say  nothing  in  addition 
to  what  I  have  aheady  said  on  the  former  points ;  from  this  it  follows 
that  at  least  I  cannot  consider  the  verdict  one  which  the  Ck)urt  should 
interpose  to  set  aside.     I  think,  therefore,  the  rule  ought  to  be  dis^ 
charged. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  for  enteriflg 
a  nonsuit  ought  to  be  discharged.  The  issue  was,  "  whether  the 
plaintiff's  company  did  aver  and  declare  to  the  defendants  in  the 
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d^c>tclaxa.tion  mentioned  in  the  policy,  that  at  the  time  of  the  delivering 
of  tlie  said  declaration  into  the  office  of  the  defendants,  Count  D'  Orsay 
*w^LS  in  a  good  state  of  health,  and  not  affected  with  any  disease  likely 
to  shorten  life,"  The  fact  was  admitted  that,  unknown  to  both  par- 
ties.  Count  D' Orsay  when  the  policy  was  executed  was  affected  by 
a.  disease  likely  to  shorten  life ;  and  the  verdict  depended  upon  the 
proof  of  the  alleged  guaranty  that  he  was  then  in  good  health. 

I  conceive  that  the  defendants  were  bound  to  produce  the  docu- 
'ment  referred  to  in  the  recital  of  the  policy,  and  to  show  that  by  this  . 
dociiment  the  Britannia  Company  did  give  the  alleged  warranty.    If 
this   had  depended  upon  the  mere  construction  of  the  document,  it 
'wordd  have  been  a  pure  question  of  law,  and  the  judge,  upon  its 
heing  produced  and  proved,  ought  to  have  directed  how  the  verdict 
shonld  be  found,  or  tiiat  the  plaintiff  should  be  nonsuited ;  but  look- 
ing at  the  document,  a  question  of  fact  arises,  whether  that  part  of 
it  i^hich  is  supposed  to  contain  the  guaranty  is  to  be  considered  as 
signed  by  the  assured.    I  cannot  think  that  the  recital  by  the  defend- 
ants in  the  policy,  that  it  was  so  signed,  is  binding  on  the  assured. 
Snppose  that  no  signature  had  appeared  Upon  any  part  of  it,  and 
that  it  had  been  a  mere  printed  form  with  none  of  the  blanks  filled 
up,  snrely  the  plaintiff  would  not  have  been  precluded  firom  contend- 
ing that  it  was  not  signed,  or  firom  showing  that  the  defendants  had 
agreed  to  take  upon  ^emselves  the  risk  of  Count  D' Orsay  continuing 
an  insurable  life.     It  seems  to  me,  that  the  doctrine  of  estoppel  does 
not   apply  to  such  a  transaction,  and  that  we  are  bound  to  see 
whether,  in  truth,  the  declaration  was  signed  by  the  directors,  and 
what  it  imports.     Looking  to  the  document  itself,  in  the  place  for 
**  signature  of  the  party  whose  life  is  to  be  assured,"  no  signature 
appears,  and  in  the  place  for  <<  signature  of  party  in  whose  favor 
policy  is  to  be  granted,"  no  signature  appears.    In  another  part  of 
the  document  there  is  the  signature  of  one  of  the  directors ;  but  I 
think  it  impossible  to  say,  as  a  matter  of  law,  that  this  signature 
applies  to  that  part  of  the  document  which  contains  the  unsigned 
declaration  in  the  name  of  Count  D*  Orsay.    If  it  had  been  a  ques- 
tion for  the  judge,  I  should  certainly  have  said,  that  Foster's  sig- 
nature did  not  apply  to  this,  and  that  the  document  as  it  stands 
would  have  no  more  effect  than  if  that  part  of  it  entitled  "de- 
claration "  had  had  none  of  the  blanks  in  the  printed  form  filled 
up  in  writing,  or  if  this  part  of  the  document  had  been  entirely  want- 
ing.    From  the  place  where  Fostei^s  signature  is  found,  and  the 
brace  line  denoting  to  what  it  does  apply,  with  the  words  above  the 
signature,  «  For  these  particulars,  see  copies  of  Britannia  papers  at- 
tached," I  should  infer  that  the  proposed  guaranty  as  to  the  present 
state  of  health  of  Count  D' Orsay  was  repudiated  by  the  Bntannia 
Company,  and   that  the  directors  of  the  Mentor  Company,  after 
having  exammed  the  papers  showing  Count  D'Orsay's  state  of  health 
when  the  orimnal  poUcy  was  effected,  were  left  to  draw  theur  own 
conclusions  as  to  his  present  state  of  health,  and  to  take  the  nsk  of 
the  Count's  health  continuing  good  down  to  the  date  of  ^J^  new  m- 
Burance.     Considering  the  doubt  as  to  whether  the  declaration  be 
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signed,  as  the  defendants  allege,  I  likewise  think  tiiat  some  regaid 
may  be  paid  to  the  evidence  of  usage  upon  a  le-asBurance.    This 
was  not  objected  to  at  Nisi  Prius,  nor  upon  the  motioii  for  a  netr 
trial,  and  if  admitted,  the  jury  were  to  determine  what  effect  it  was 
entitled  to.     An  observation  has  been  made,  that  ^e  evidence  vas 
only  parol,  and  that  the  policies  referred  to  by  the  witnesses  were  not 
produced.     But  it  has  often  been  held,  that  although  the  contents  of 
a  particular  document  cannot  be  proved  without  its  being  prodooed 
or  accounted  for,  a  mercantile  usage  which  refers  to  -written  docu- 
ments may  be  established*  bv  parol  evidence ;  and,  indeed,  it  oonld 
hardly  be  proved  satisfactorily  in  any  other  way.     Moreover,  I  con- 
ceive that  the  evidence  given,  on  both  sides,  of  uie  conversations  and 
conduct  of  the  parties  while  the  transaction  was  going  forward  mi^ 
be  taken  into  consideration  in  determining  whether  the  declaralicm 
was  intended  to  be,  and  was  understood  between  the  paities  to  have 
been  signed  by  Foster.     If  there  was  any  parol  evidence  on  which 
the  issue  was  to  depend,  then,  according  to  the  well-known  nile 
clearly  stated  by  Patteson,  J.,  in  delivering  the  judgment  of  t^e  fix- 
chequer  Chamber,  in  Moore  v.  Oarwoodj  the  whole  was  for  the  jmy. 
I  do  not  know  any  principle  or  practice  according  to  which,  in  tius 
case,  the  signature  of  the  declaration  should  have  been  left  to  the 
jury  as  a  separate  issue.     No  question  arose  or  could  arise  for  tiie 
judge  upon  the  construction  of  the  declaration,  for  if  it  was  signed 
by  the  trustees  of  the  Britannia,  it  amounted,  and  was  admitted  to 
amount,  to  an  express  warranty  in  the  very  words  of  the  plea,  thai 
Count  D'Orsay  was,  on  the  21st  of  November,  1851,  in  good  heahh, 
and  was  not  then  afflicted  with  any  disease  tending  to  shorten  life 
The  doctrine  of  Pickard  v.  Sears  and  Freenum  v.  Cooke j  2  Sxch.  Eep. 
654,  which  we  have  lately  had  to  consider  in  Howard  v.  Hudson,  2 
El.  &  Bl.  1,  s.  c  20  Eng.  Bep.  47,  would  have  effectually  estopped  ite 
Britannia  Company  from  denying  that  they  had  given  the  warraniy,  if 
they  had  stated  that  they  had  signed  the  declaration,  for  then  they  would 
have  made  a  statement  on  which  the  Mentor  Company  had  acted,  and 
thereby  incurred  a  liability  to  their  prejudice.     But  if  the  declaratioii 
was  repudiated,  instead  of  being  signed,  there  had  been  no  statement 
by  the  Britannia  Company  which  could  be  the  foundation  of  sncb 
an  estoppel ;  for  the  recital  in  the  policy  is  a  statement  by  the  Mentor 
Company  only,  and  if  the  declaration  was  not  signed  by  the  director 
of  the  Britannia  Company,  nor  understood  so  to  be,  the  Mentor 
Company  cannot  have  acted  upon  any  such  belief     Indeed,  they 
knew  full  well  that  Count  D'Orsay  was  then  abroad,  and  that  there 
never  was  any  contemplation  of  his  signature  being  affixed  to  it,  and 
this  was  a  preliminary  to  the  signature  by  the  party  in  whose  favor 
the  policy  was  granted.     At  the  trial  the  defendants  attempted  to 
prove  that  they  granted  the  policy  on  the  credit  of  a  parol  declaration 
by  one  of  the  Britannia  directors,  that  "  Count  D'Orsay  was  a  noto- 
riously good  life."    I  am,  therefore,  of  opinion  that  the  issue  resdved 
itself  into  a  question  of  fact  for  the  jury,  and  that  we  cannot  direct 
a  nonsuit  to  be  entered,  according  to  the  leave  reserved,  if  the  court 
should  think  that  the  judge  ought  to  have  directed  a  nonsuit  at  tbe 
trial 
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It  13  next  contended,  that  there  was  misdirection  in  the  manner  of 
leaving  it  to  the  jnry,  chiefly  on  the  ground  that  the  judge  used  the 
expression,  that  "the  declaration  was  not  signed  by  the  trustees." 
Cut,  in  using  that  expression  he  only  gave  the  jury  to  understand 
-that  no  signature  was  found  where  it  ought  regularly  to  have  appear- 
ed ;  and  when  the  attorney-general  interposed  during  the  summing 
up,  suggesting  that  the  writing  of  Mr.  Foster  across  the  document 
must  be  taken  to  be  a  signature  of  the  declaration,  the  judge,  accord- 
ing to  the  short-hand  writer's  notes,  observed,  "  I  do  not  think  so, 
because  Mr.  Foster  has  only  signed  *  For  these  particulars,  see  copies 
of  Britannia  papers  attached;*  but  the  jury  shall  see  the  whole." 
Accordingly,  fac  simile  copies  of  the  whole  paper  entitled  "  Proposal 
for  Insurance,"  were  put  into  the  hands  of  the  jury,  and  their  atten- 
tion was  directed  to  the  different  parts  of  it,  so  that  they  might  form 
a  proper  opinion  whether  the  signature  was  intended  and  understood 
between  tiie  parties  to  apply  only  to  a  part  or  to  the  whole.     The 
signature,  therefore,  was  left  with  the  other  facts  in  the  case  for  their 
consideration.     Nor  was  any  question  of  law  left  to  the  jury  which 
the  judge  ought  to  have  determined,  for  they  were  not  called  upon  to 
construe  a  written  document,  or  to  pronounce  upon  the  intention  of 
the  parties  from  the  language  used.    If  it  be  alleged  that  the  supposed 
estoppel  Of  conclusive  admission  ought  to  have  been  submitted  to  the 
jury,  I  answer  that  no  such  point  was  made  at  the  trial ;  and  that  if 
it  had,  I  think  it  could  not  be  supported.    The  ground  of  misdirection, 
therefore,  seems  to  me  to  fail. 

The  remaining  question  for  our  consideration  is,  whether  the  verdict 
was  contrary  to  the  evidence  ?  In  my  opinion  it  was  entirely  accord- 
ing to  the  evidence  and  according  to  the  justice  of  the  case.  All  im- 
putation of  fraud  was  disclaimed  by  the  defendants ;  and  looking  both 
to  the  written  documents  and  parol  evidence,  I  think  the  defendants, 
as  far  as  the  policies  on  Count  D'Orsay  and  three  others  were  con- 
cerned, were  content  to  take  these  lives  on  the  papers  on  which  the 
former  policies  upon  them  had  been  effected,  at  the  ordinary  premium 
according  to  the  ages  which  they  had  respectively  attained,  with  that 
on  the  Duke  of  Beaufort's  life  at  the  extraordinary  premium  of  20/. 
per  cent,  receiving  in  one  check  for  649/.  10«.  lOrf.  the  premiums  on 
all  the  five  for  the  first  year,  and  being  satisfied  to  run  the  risk  of  any 
of  the  four  lives  having  become  less  eligible,  than  when  the  original 
policies  were  effected,  by  circumstances  unknown  to  either  party.  If 
the  defendants  had  expected  the  warranty,  one  would  have  imagined 
that  they  would  have  objected  to  the  declaration  when  it  was  return- 
ed unsigned,  and  would  have  required  it  to  be  signed,  as  upon  an 
original  insurance,  before  they  executed  the  policy.  The  mere  cir- 
cumstance of  their  having  used  the  printed  form  of  policy  adapted  to 
an  original  policy,  with  the  printed  recital  that  the  declaration  had 
been  signed  by  the  assured,  is  not  at  all  sufficient  to  induce  me  to 
infer  that  they  believed  they  had  obtained  a  warranty  such  as  would 
have  been  given  by  regularly  signing  such  declarations  as  those  upon 
which  the  original  policies  had  been  effected.  In  construing  a  policy 
of  insurance,  the  court  certainly  cannot  consider  whether  it  be  in 
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writing  or  in  print,  or  partly  in  writing  and  partly  in  print ;  bnt  I 
think  that  the  jury,  in  determining  the  fact  whether  the  dedaratiofi 
was  understood  between  the  parties  to  be  ^gned  according  to  the 
recital,  would  have  been  perfectly  justified  in  taking  into  consideratioa 
that  this  policy  was  in  a  printed  form  adapted  to  an  original  insur- 
ance and  not  to  a  re-assurance.  Upon  the  whole,  I  am  of  opinion 
that  a  special  jury  of  the  city  of  London,  —  gentlemen  more  familia^ 
ly  acquainted  with  such  transactions  than  we  are,  —  have  arrived  at 
a  right  conclusion,  and  that  their  verdict  ought  not  to  be  disturbed. 


Rule  dtschargtd. 


Alston  v.  Grant.^ 

January  14, 1854. 

Nuisance  —  Adjoining  Occupiers — Sewer  rightfully  constructed^ 
Liability  to  subsequent  Tenant  —  Wrongful  ConUnuance. 

The  defendant  had,  more  than  twenty  years  before  the  action,  constmcted  a  sewer  or  vattr- 
course  through  property  of  his  own,  and  then  occupied  by  him.  In  1845,  the  defendaat 
let  a  house,  shoo,  and  cellar  to  the  plaintiff,  which  the  defendant  down  to  that  time  ilw 
occupied  with  tne  property.  In  1851,  the  sewer  or  watercourse  burst,  and  thereby  the 
plaintiff's  cellar  and  goods  were  damaged ;  and  the  plaintiff  thereupon  brought  an  scdoa 
against  the  defendant  for  negligently  and  improperly  making  and  constmcting  the  sewer, 
and  keeping  and  continuing  the  same  negligently  and  improperly  made  and  constraaed, 
and  so  causing  the  damage.  The  jury  found  that  the  sewer  was  not  originally  constnicted 
with  proper  care,  and  it  was  proved  t&at  it  had  been  continued  in  the  same  state  :— 

Hetd,  that  upon  the  letting  of  the  premises  to  the  plaintiff,  a  duty  arose  on  the  part  of  tte 
defendant  to  take  care  that  that  which  was  before  rightful,  did  not  become  wrongAil  to  Ae 
plaintiff,  because  that  would  be  in  derogation  of  the  defendant's  own  demise  to  the  pIab* 
tiff ;  and  that  upon  this  ground,  as  also  upon  the  principle  sic  utere  tuo  ut  cUienum  non  utdaSt 
the  action  was  maintainable. 

The  first  count  in  the  declaration  stated  that  the  plaintiff  was  pos- 
sessed of  a  certain  house  and  shop,  with  c^  certain  cellar  under  the 
same  and  thereto  belonging,  in  which  said  house,  shop,  and  cellar  tiie 
plaintiff  then  carried  on  his  trade  and  business  of  grocer ;  that  the 
defendant  had,  for  his  own  accommodation  and  convenience,  made 
and  constructed,  and  at  the  time  of,  &c.,  kept  and  continued  so  made 
and  constructed,  a  certain  sewer  or  watercourse  in  and  under  a  ce^ 
tain  street  or  highway  near  to  the  house,  shop,  and  cellar  of  the  plain* 
tiff,  and  which  said  sewer  or  watercourse  was  under  the  management 
and  control  of  the  defendant,  and  into  which  said  sewer  or  water- 
course he,i;he  defendant,  from  time  to  time,  caused  and  permitted 
large  quantities  of  water  to  flow,  which  said  water  then  flowed  and 
passed  in  and  along  the  said  sewer  or  watercourse  and  near  to  tiie 
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8aid  cellar  of  the  plaintiff,  of  which  the  defendant  before  and  at  the 
tiine.of  the  committing  of  the  said  grievances  had  notice;  yet  the 
defendant,  not  regarding  his  duty  in  that  behalf,  so  negligently,  insuffi- 
ciently and  improperly  made  and  constructed  the  said  sewer  or  water- 
course, and  at  the  time,  &c.,  kept  and  continued  the  same  so  negli- 
gently, insufficiently,  and  improperly  made  and  constructed,  and  in 
such  an  insufficient  and  improper  state,  and  did  also  at  the  said  time 
so  negligently  and  improperly  manage  the  said  sewer  or  watercourse, 
and  cause   and  permit  such  large  and  unreasonable  quantities  of 
water  to  flow  into  the  same,  that  on  the  6th  of  February,  1851, 
divers  large  quantities  of  water  penetrated  and  burst  through  and 
flowed  out  of  and  from  the  said  sewer  Or  watercourse  of  the  defend- 
ant into  the  said  cellar  of  the  plaintiff,  and  then  greatly  damaged  and 
injuied  the  same ;  and  also  then  damaged  and  destroyed  divers  large 
quantities  of  groceries  and  other  goods  of  the  plaintiff  then  lawfully 
being  in  the  said  cellar  in  the  way  of  the  plaintifPs  said  trade  and 
business. 

There  was  a  second  count  for  damage  alleged  to  have  been  done 
on  the  4tli  of  February,  1852. 
Plea.     Not  guilty. 

On  the  trial,  before  Erie,  J.,  at  the  last  summer  assizes  at  Liverpool, 
it  was  admitted  by  the  defendant,  that  the  sewer  or  watercourse  was 
made  and  constructed  by  him  under  a  street  or  highway  more  than 
twenty  years  ago,  for  his  own  accommodation  and  convenience ;  and 
also  that  the  said  sewer  or  watercourse  was  kept  and  continued  so 
made  and  constructed  by  the  defendant  for  his  own  accommodation 
and  convenience  until  the  summer  of  the  year  1852,  when  part  of  the 
same  was  altered  by  the  defendant  at  his  own  costs  and  charges.   By 
this  sewer  the  water  which  before  had  run  unconfined  was  collected 
and  conveyed  away  past  the  premises  occupied  by  the  plaintifE     In 
1845  the  defendant,  who  at  that  time  occupied  as  well  as  owned  all 
the  adjoining  premises,  let  the  house,  shop,  and  cellar  to  the  plaintifE 
It  was  contended,  for  the  defendant,  that  he  having  given  no  under- 
takiag  respecting  the  sewer,  there  was  no  obligation  thrown  on  him 
to  make  any  alteration  so  as  to  cure  any  defect  in  it,  or  effectively  to 
secure  it     The  learned  judge  was  of  opinion  that  it  was  a  continu- 
ing duty  in  th^  defendant  to  keep  a  sewer,  which  bordered  upon  the 
property  let  by  him,  constructed  with  reasonable  care  and  skill  so  as 
not  to  burst;  and  he  directed  the  jury  that  if  they  were  of  opinion 
that  the  sewer  was  not  constructed  with  proper  care  and  skill  consider- 
ing the  works  which  were  near  it,  and  the  flow  of  water  to  come 
down,  and  the  various  drains  which  entered  into  it,  the  plaintiff  was 
entitled  to  compensation;  but  if  they  thought  that  it  was,  it  was  then 
a  question  for  the  court,  whether  the  defendant  was  liable  as  an  in- 
surer of  the  sewer.     The  jury  found  that  it  was  not  constructed  with 
proper  care  and  skill,  and  a  verdict  was  taken  for  the  plaintiff,  the 
damages  to  be  certified  by  an  arbitrator. 

In  the  following  term  a  rule  nisi  was  obtained  for  a  new  trial  on 
the  ground  of  mi^irection. 
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H.  Mil  and  J.  A.  Russell^  showed  caase.  The  defendant  is  goiltr 
of  keeping  and  continuing  the  sewer  so  as  to. damage  the  plaintit 
The  defendant  kept  the  sewer  in  the  state  in  which  it  was  originally 
constructed,  and  the  direction  to  the  jury  was  perfectly  right  The 
argument  on  the  other  side  is,  that  the  plaintifT  took  the  premises 
subject  to  the  risk  from  the  sewer,  and  could  not  therefore  maintain 
an  action  for  an  injury  occasioned  by  its  improper  construction.  But 
that  in  point  of  law  is  not  so.  A  person  who  becomes  a  tenant  is  a 
purchaser  pro  tanto^  and  so  far  has  the  right  of  a  vendee.  That  -whidi 
18  laid  down  by  Lord  Holt,  in  Tenant  v.  Goldwin,  2  Ld.  BaynL  11^, 
1092, 1093,  is  in  point  here.  He  says, ''  If  a  man  has  two  houses 
contiguous;  and  one  has  a  house  of  office  which  is  separated  fiooi 
the  cellar  of  the  other  by  the  wall  which  traps  in  the  filth  of  the 
house  of  office,  and  he  sells  that  house,  the  vendee  must  keep  in  tiie 
filth  of  the  house  of  office  as  it  shall  not  run  in  upon  the  other  house. 
.  .  And  it  would  have  been  all  one  if  the  vendor  had  sold  the  house 
with  the  cellar,  then  he  must  have  kept  the  wall  of  the  house  of  office 
so  as  to  have  kept  the  filth  in,  for  every  man  must  take  care  to  do  his 
neighbor  no  damage."  The  principle  that  a  man  shall  not  be  allowed 
to  derogate  from  his  own  grant  applies  here ;  and  so  also  the  case  is 
within  the  maxim,  that  a  man  must  so  use  his  own  property  as  not 
to  injure  another.  Vcmghcm  v.  Menlove^  3  Bing.  N.  C.  468 ;  Cooper 
v.  Barber  J  3  Taunt  99. 

Knowles  and  Holland,  in  support  of  the  rule.     The  defendant  was 
guilty  of  no  wrongful  act  in  making  the  sewer,  and  cannot  therefore 
be  said  to  have  continued  a  nuisance.     The  jury  should  only  have 
been  directed  to  consider  the  question  of  negligence  as  regarded  the 
management  of  the  sewer  after  the  plaintiff's  possession.   Whilst  the 
whole  property  was  in  the  defendant's  possession,  it  became  impressed 
with  a  particular  quality,  and  the  plaintiff  must  be  considered  as  taking 
part  of  that  property,  subject  to  the  same  quality  whether  beneficial 
or  burdensome.    In  Grale  on  Easements,  49,  2d  ed.,  this  mode  of 
acquiring  a  right  is  called  "  disposition  of  the  owner  of  two  tene- 
ments ; "  that  phrase  being  adopted  as  expressing  the  same  origin  of 
title  as  that  in  the  French  law,  "  Destination  du  pere  de  famiUe." 
And  at  page  51,  it  is  said,  '*  Were  the  land  benefited  and  the  land 
burdened  belonging  to  the  same  owner,  he  may  change  the  qualities 
of  its  several  parts  at  his  will,  and  his  express  volition,  evidenced  by 
his  acts,  is  as  effectual  to  impress  a  new  quality  upon  his  inheritance 
as  the  implied  consent  arising  from  his  long-continued  acquiescence. 
If,  when  the  wrongful  act  complained  of  took  place,  the  plaintiff^ 
premises  had  been  held  by  a  stoinger  and  the  defendant  afterwards 
purchased  them,  the  wrongful  act  would  be  purged,  and  the  plaintiff 
becoming  lessee  could  not  maintain  an  action."     Robins  v.  Barnes^ 
Hob.  131.     Here,  if  any  wrongful  act  had  been  committed  after  the 
plaintiff's  entry,  the  defendant  might  have  been  liable  for  that,  but 
that  is  not  the  case  here.     To  ascertain  the  rights  and  duties  arising 
out  of  the  maxim,  "  Sic  utere  tuo  ut  alienum  non  Icedas,^^  the  state  of 
the  property  at  the  time  when  the  right  of  the  neighbor  to  the  adjoin- 
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ing  property  first  accrued,  and  the  mode  of  user  with  reference  to  that 
state  of  the  pioperty,  must  be  considered.  Rich  v.  Basterfteldj  4  Com. 
B.  B.ep.  783.  When  damage  is  done  by  that  which  is  not  a  nuisance 
\(rhen  first  made,  a  party  complaining  cannot  look  back  to  the  original 
Gonstruction,  but  must  look  to  the  user  at  the  time  and  the  mode  of 
user.  A  tenant  is  not  bound  to  put  a  house  into  better  repair  than 
it  was  in  when  he  became  tenant,  and  a  landlord  is  not  bound  to 
alter  a  se^^er  firom  the  state  it  was  in  when  the  tenant  took  the  pre- 
mises.    They  referred  to  Arden  y.  PuUen^  10  Mee.  &  W.  321. 

LoRB  Campbell,  C«  J.     I  am  of  opinion  that  the  rule  should  be 
discharged.    Mr.  Knowles's  reasoning  would  have  been  conclusive,  if 
the  sewer  had  not  been  badly  constructed  at  first;   but  h^re  the 
whole  point  turns  upon  the  defective  construction  of  the  sewer. 
Though  it  was  no  nuisance  so  long  as  all  the  property  remained  in 
the  possession  of  the  defendant,  when  be  let  the  house  to  the  plain- 
tiff a  duty  arose  on  the  part  of  the  defendant,  which  required  him  to 
take  care  that  that  which  was   efore  rightful^should  not  be  so  continued 
as  to  beconie  wrongful,  because  it  was  in  derogation  of  his  own  de- 
mise of  part  of  the  property  to  the  plaintiff.     The  admission  that  the 
defendant  maintained  the  sewer  in  a  defective  ^te,  admits  a  wrong 
by  which  his  neighbor  was  injured.     The  authority  of  Lord  Holt  is 
express  to  show  that  on  selling  part  of  the  property  a  new  duty  arose, 
and  the  case  put  by  him  applies  by  way  of  illustration  to  this  case. 
Though  both  premises  were  formerly  in  the  same  hands,  it  cannot  be 
said  that  a  new  quality  was  impressed  on  the  part  alienated,  which 
continued  after  the  separation. 

Cbompton,  J.^     I  am  of  the  same  opinion.     This  was  an  action 

for  a  nmsance  in  land,  and  the  averment  that  the  defendant  kept  and 

.  continued  the  sewer  so  improperly  made  and  constructed  is  a  proper 

mode  of  averring  that  the  defendant  did  a  continuous  act     There  is 

an  express  admission  that  the  defendant  kept  and  continued  it  in  the 

same  defective  state  in  which  it  was  originally  made ;  that  makes 

them  primd  facie  liable.   Then  it  is  suggested,  that  there  is  an  implied 

easement  firom  the  necessity  of  the  case.   If  it  were  so,  it  should  have 

been  pleaded ;  but  this  could  not  be  such  an  easement,  nor  is  it  within 

the  dass  of  cases  called  by  Mr.  Gale  "  disposition  of  the  owner  of  two 

tenements."    Suppose  it  was  necessary  to  the  enjoyment  of  the  house 

that  the  sewer  should  pass  through  it,  that  would  be  in  the  nature  of 

a  grant  of  necessity,  that  is  what  is  meant  by  Mr.  Oale  in  the  passage 

cited ;  but  that  is  not  like  this  case.     Therefore,  the  direction  to  the 

jojj  was  proper,  and  coupling  that  with  the  admission  that  the  original 

constraction  was  defective,  the  action  is  maintainable. 

Erle,  J.    I  think  the  action  is  maintainable,  founded  on  the  rights 
and  duties  arising  by  reason  of  vicinage.  The  plaintiff  and  the  defend* 


1  Coleiidfle,  J.,  had  left  for  chambers. 
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ant  are  in  the  position  of  separate  owners  in  this  matter.  The  defend- 
ant had  all  the  rights  which  a  neighbor  has,  and  there  is  a  daty  in 
every  neighbor  to  take  care  that  he  shall  not  injure  his  neigfaboi's 
property.  The  maxim,  *<  Sic  utere  tuo  nt  alienum  non  hedas^^  ap{dk& 
The  defendant  constructed  a  sewer  defectively,  through  his  property, 
and  near  to  the  plaintiff's  premises,  and  he  had  a  right  to  do  so; 
but  he  constructed  it  so  as  to  bring  water  down  it,  and  by  reason 
of  want  of  care  in  the  construction  the  wat^  got  out,  and  injured 
the  plaintiff's  goods.  The  plaintijOf  has  a  right  to  prevent  the  water 
firom  being  poured  on  his  land.  There  is  no  ground  for  saying  ihat 
the  plaintiff  came  to  the  property  knowing  that  there  was  a  nuisance; 
in  such  a  case  it  is  a  question  for  the  jury  whether  the  plaintifT  assented 
to  the  nuisance  or  not 

IMe  discharged. 


The  Govebnors  of  the  IIussell  Institution,  appellants ;  and  The 
Vestrymen  op  the  Joint  Parishes  op  St.  Gilbs-in-thb-Fields 
AND  St.  Georqe,  Bloomsbuby,  respondents.^ 

Jannaiy  18,  1854. 

Poor  Rate  —  Russell  Institution^  Purposes  of  "  Science^  Literature^  of 
the  Fine  Arts  "  —  Reading-Room  for  Newspapers^  Periodicals^  SfC. 
—  Annual  Voluntary  Contribution. 

The  Russell  Institntion  comprises  a  library,  theatre  or  lectnre-room,  and  a  news-room,  sad 
was  founded  in  1808  for  the  purposes  of,  first,  the  formation  of  a  library  consisting  oif  die 
most  useful  works  in  ancient  and  modem  literature*,  seccindly,  the  establishmeiit  oib.  read- 
ing-room  provided  with  the  best  foreign  and  English  journals  and  other  periodical  pablicftr 
tions  ;  thirdly,  for  lectures  on  literary  and  scientific  subjects.  The  funds  for  purchasmg  the 
building  and  supporting  the  institution  were  raised  in  the  first  instance  by  transferable  stMTU. 
Persons  might  become  annual  subscribers  to  the  institution  and  be  entitled  to  the  privily 
of  proprietors.  There  were  about  400  shareholders  and  subscribers  and  the  priyileges  of  me 
institntion,  except  as  to  admission  to  the  lectures,  were  confined  to  them.  The  librvy 
contained  about  18,000  volumes  and  the  principal  reviews,  magazines,  daily  and  veeklj 
papers,  and  other  periodicals,  and  directories  and  other  books  of  reference,  and  the  mining 
and  railway  journals  and  railway  time-tables.  Some  of  the  newspapers  taken  in  were  filed, 
and  the  rest  sold  for  the  benefit  of  the  institution.  The  lectures  on  subjects  connected  with 
science,  literature  and  the  arts,  the  public  were  invited  to  attend  upon  paymon-t  of  an  ad- 
mission fee.  The  whole  income  ot  the  institution,  derived  in  part  from  the  rent  of  bsths, 
wme-cellars  and  annual  subscriptions,  was  applied  in  defraying  the  expenses  of  the  insti- 
tution, and  a  rule  of  the  institution  provided  that  no  dividend,  gift,  division  or  bonus  in 

,   money  or  otherwise  could  be  made  to  or  between  the  members :  — 

Mddf  that  the  institution  could  not  be  considered  as  ''  a  society  institated  for  the  pviposesof 
science,  literature,  or  the  fine  arts  exclusively,"  and  was  therefore  liable  to  parochueJ  t»sx$' 

Qucere.  Whether  it  could  be  considered  as  "  a  society  supported  in  part  by  aanoal  voluntarj 
contributions,"  within  the  meaning  of  6  &  7  Vict.  c.  30,  s.  1. 

This  was  an  appeal  against  a  rate  made  for  the  relief  of  the  poor, 
dated  the  28th  of  October,  1852;  and  by  consent  of  the  parties,  and  an 


1  28  Law  J.  Bep.  (k.  8.)  M.  C.  66 ;  18  Jar.  697. 
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order  of  Brie,  J.,  the  following  case  was  submitted  for  the  opinion  of 
this  court)  under  the  12  &  13  Vict.  c.  45. 

The  rate  appealed  against  is  a  rate  for  the  relief  of  the  poor  of  the 
parishes  of  St.  Giles-in-the-Fields  and  St;  Greorge,  Bloomsbury,  in  the 
county  of  Middlesex,  jointly  made  by  the  vestrymen  of  the  joint  ves- 
try of  the  said  parishes,  by  virtue  of  an  act  passed  in  the  11th  year  of 
the  reigu  of  his  late  majesty  King  George  the  Fourth,  c  10,  intituled 
*^An  Act  for  the  better  regulation  of  the  affairs  of  the  joint  parishes 
of  St.  6iles-in-the-Fields  and  St.  George,  Bloomsbury,  in  the  same 
county,"  ^whereby  it  is  enacted,  that  it  should  be  lawful  for  the  vestry- 
men of  the  said  joint  vestry  firom  time  to  time,  as  often  as  occasion 
should  require,  to  make  one  or  more  rate  or  rates  ^to  become  due  and 
payable  in  such  proportions  and  at  such  time  or  times  as  the  persons 
making  the  same  should  direct)  for  defraying  the  expenses  of  relieving, 
maintaining,  employing,  and  managing  the  poor  of  the  said  parishes 
jointly,  and  all  other  expenses  connected  therewith  or  relating  thereto, 
upon  the  several  tenants  or  occupiers  of  all  lands,  houses,  buildings, 
tenements,  and  hereditaments  within  the. said  parishes  or  either  of 
them,  and  that  every  such  rate  should  be  allowed  and  confirmed  by 
two  or  more  of  his  majesty's  Justices  of  the  Peace  for  the  county  of 
Middlesex.    The  rate  in  question  was  made  on  .the  28th  of  October, 
1852,  and  was  on  the  same  day  duly  allowed  and  confirmed.     In  and 
by  this  rate  the  governors  of  the  Russell  Institution  are  assessed  as 
tenants  or  occupiers  at  the  sum  of  166^  as  ratable  value.     The  pro- 
perty in  respect  of  which  they  are  so  assessed  is  called  the  Russell 
Institution,  and  is  situate  in  Ghreat  Coram  Street  in  the  said  parish 
of  St  Greorge,  Bloomsbury,  and  comprises  a  library,  a  theatre  or  lec- 
ture-room, and  a  news-room,  oc<!upied  by  them  for  the  purposes  of  such 
institution,  and  a  residence  for  the  librarian,  having  a  separate  en- 
trance, but  under  the  same  roof  and  communicating  with  the  other 
parts  of  the  building.     The  building  also  comprises  some  baths  and 
wine-ceUars,  but  these  are  distinct  from  the  institution  and  are  let  off 
(the  rents  forming  part  of  the  income  of  the  institution)  and  the 
tenants  are  separately  assessed  in  the  said  rate.     The  premises  are 
held  for  the  residue  of  a  long  term  of  years  at  a  small  ground-rent 

The  notice  of  the  grounds  of  appeal  against  this  assessment  given 
by  the  above  appellants  stated  in  substance,  that  by  virtue  of  an  act 
passed  in  the  6th  and  7th  years  of  her  present  majesty,  intituled  ''An 
act  to  exempt  firom  county,  borough,  parochical,  and  other  local  rates, 
land  and  1>uildij[igs  occupied  by  scientific  or  Uterary  societies,"  the 
appellants  are  not  liable  to  be  assessed  to  the  said  rate  in  respect  of 
the  part  of  the  building  so  occupied  by  them ;  the  barrister  referred 
to  in  the  said  act  having  certified  that  this  society,  known  as  the  Rus- 
sell Institution,  is  entitled  to  the  benefit  of  the  said  act,  and  that  the 
said  rate  ought  to  be  altered  or  amended  by  assessing  the  appellants 
at  the  sum  of  25^  only  as  heretofore,  for  the  part  of  the  said  building 
which  is  occupied  by  the  Ubrarian  as  his  residence. 

This  society  was  instituted  in  the  year  1808,  and  its  objects  are 
stated  in  the  original  prospectus  firom  which  the  following  are  ex- 
ttacts. 
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The  objects  of  the  institution  are  the  gradnal  fonnation  of  a  libiajy^ 
consisting  of  the  most  useful  works  in  ancient  and  modem  lit^atnre, 
including  in  the  latter  foreign  as  well  as  English.  The  estabUshmeiit 
of  a  reading-room,  provided  with  the  best  foreign  and  English  joiD<- 
nals  and  other  periodical  publications  deserving  of  attention  and  en- 
couragement, and  an  institution  for  lectures  on  literary  and  scientifie 
subjects.  The  utility  of  lectures  is  sufficientiy'obvioua.  The  design 
of  tiiose  to  be  delivered  at  this  institution  will  be  to  afford  useful  in- 
struction rather  than  popular  entertainment.  All  that  is  proposed  to 
be  done  at  the  outset  is  to  provide  an  apartment  suitable  feat  the  jho** 
pose.  It  will  be  matter  for  subsequent  consideration  whether  the  suc- 
cess of  the  establishment  will  justify  the  assignment  of  regular  stipends 
to  the  lecturers,  and  whether  such  a  measure  will  be  necessary ;  but  it 
is  proposed  that  persons  desirous  of  taking  advantage  of  the  lectoies 
and  not  being  proprietors,  shall,  for  each  course  pay  a  distinct  sub- 
scription, the  amount  of  which  may  be  regulated  by  the  committee 
in  conjunction  with  the  lecturer.  The  building  was  not  erected  by 
the  society,  but  was  purchased  by  them  of  the  builder,  and  the  cod 
thereof  with  the  fittings  was  9,000i  or  thereabouts,  which,  with  the 
funds  for  supporting  the  institution,  was  raised  by  shares  of  twen^-five 
guineas  each,  and  is  now  the  property  of  the  present  holders  of  sadi 
shares.  Some  shares  have  become  forfeited,  and  from  time  to  time 
have  been  resold  for  the  benefit  of  the  'institution.  The  shares  sie 
transferrable,  and  the  present  price  is  much  below  the  original  subscrip- 
tion. Persons  who  are  not  shareholders  may  and  do  become  annnal 
subscribers,  and  by  reason  of  their  subscriptions  are  personally  entided 
to  all  the  same  privileges  as  proprietors.  The  members  of  the  insti- 
tution and  the  subscribers  at  the  present  time  amount  to  about  400,  and 
the  privilege  of  resorting  to  and  using  the  establishment  is  confined  to 
them,  excepting  as  to  the  admission  to  lectures,  as  hereinafter  mention- 
ed. The  library  contains  about  18,000  volumes  of  works  in  every  depart- 
ment of  literature  and  science,  for  the  use  of  the  proprietors  and  sub- 
scribers. The  principal  reviews,  magazines,  and  other  periodicals  are 
taken  in,  together  with  books  of  reference,  directories,  the  mining  and 
railway  journals  and  railway  time-tables,  but  no  business  of  any  kind 
is  transacted  on  the  premises.  The  news-room  is  supplied  with  twen- 
ty-four daily  and  some  of  the  weekly  newspapers.  Some  are  filed,  the 
others  are  sold  at  a  reduced  price  for  the  benefit  of  the  institution,  l^ 
tures  are  delivered  during  the  season  on  various  subjects  connected 
with  science,  literature,  and  the  arts,  and  the  public  are  invited  to  attend 
them  by  advertisement  in  the  newspapers.  Some  of  the  lecturers  lec- 
ture gratuitously  and  others  are  paid  out  of  the  funds  of  the  institu- 
tion ;  persons  who  are  not  proprietors  pay  for  their  admission. 

In  1851  and  1852  several  soirees,  or  evening  meetings,  were  held. 
At  these  meetings  paintings,  pieces  of  sculpture,  new  inventions  in 
the  useful  arts  and  interesting  objects  in  natural  history  were  exhi" 
bited,  and  tea  and  cofiee  were  provided.  Tickets  entitling  persons  to 
admission  on  those  occasions,  were  issued  to  proprietors  only,  ^^ ' 
were  responsible  for  the  price  of  such  tickets.  Proprietors  were  them- 
selves admitted  firee,  other  persons  by  means  of  the  tickets  so  sold; 
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the  produce  of  such  sale,  after  defraying  the  expenses  of  the  soirSeSy 
was  applied  in  aid  of  the  funds  of  the  institution.    Many  literary  and 
scientific  persons  attended  hy  invitation.     Besides  the  building  the 
institution  is  possessed  of  4,000Z.  in  the  public  funds,  purchased  with 
part  of  the  moneys  originally  subscribed,  the  dividends  on  which  form 
part  of  the  income.     The  society  is  supported  in  part  by  the  rents  of 
the  baths  and  wine-cellars,  and  by  the  dividends  of  stock,  and  in  part 
by  the  annual  contributions  of  the  proprietors  and  subscribers,  as  after 
mentioned.     The  rules  provide  that  each  proprietor  shall  pay  an  an- 
nual subscription  of  one  guinea ;  persons  not  being  proprietors  who 
are  admitted  as  annual  subscribers  pay  two  guineas  each  per  annum. 
The  whole  income  is  applied  in  defraying  the  expense  of  repairs  of 
the  building  and  the  other  expenses  of  the  institution,  and  by  the 
present  rules  no  dividend,  gift,  division,  or  bonus  in  money  or  other- 
wise can  be  made  unto  or  between  any  of  the  members ;  this  rule 
was  instituted  in  1847  for  one  by  which  a  dividend  was  divisible 
amongst  the  proprietors  in  certain  events.     Till  after  the  passing  of 
the  act,  6  &  7  Vict  c.  34,  the  whole  of  the  premises  were  rated  under 
one  assessment.     In  1847  the  society  submitted  its  rules  to  the  bar- 
rister pursuant  to  the  said  act,  and  by  his  certificate,  dated  the  28th 
of  June,  1847,  he  certified  that  this  society  was  entitled  to  the  benefit 
of  that  act,  and  the  society  accordingly  claimed  to  be  exempted  pur- 
suant to  the  said  act     In  December,  1847j  a  ratepayer,  on  behalf  of 
the  parish,  appealed  to  the  Quarter  Sessions  against  the  said  certifi- 
cate of  the  barrister,  aqd  upon  the  hearing  of  the  appeal  the  said  cer- 
tificate was  quashed,  and  the  society  was  rated  without  allowing  any 
exemption  down  to  the  year  1849.     In  the  year  1849,  the  society 
again  submitted  their  rules,  with  some  alterations,  to  the  barrister, 
who  gave  his  certificate,  dated  the  2d  of  August,  1849,  that  this 
society  is  entitled  to  the  benefit  of  the  said  act.    Thereupon,  in  1849, 
the  society  appealed  to  the  vestry  against  the  then  rate,  claiming 
exemption  pursuant  to  the  said  act     This  appeal  was  allowed  by 
the  vestry,  and  thenceforth  the  vestry  rated  the  said  governors  at  25i 
for  the  part  occupied  as  a  residence  by  the  librarian  only.     The 
society  continued  to  have  the  benefit  of  the  said  exemption  down  to 
the  28th  of  October,  1852,  the  date  of  the  rate  now  appealed  against 
The  appellants  and  respondents  are  mutually  agreeable  that  the  only 
issue  intended  to  be  raised  is,  whether  the  Russell  Institution  is  a 
society  within  the  meaning  of  the  said  act,  6  &  7  Vict  c.  36,  and  as 
such  entitled  to  the  exemption  claimed.     The  existing  rules  of  the 
society  havp  been  duly  certified,  and  filed  with  the  clerk  of  the  peace. 
Copies  of  the  above  rules  accompany  this  case  and  are  to  be  taken  as 
part  thereof,  and  may  be  referred  to  by  the  court  or  either  party  on 
the  argument  of  this  case. 

If  the  court  should  be  of  opinion  that  the  appellants  were  liable  to 
be  rated  in  resj^t  of  the  whole  of  the  said  property,  then  the  said 
Ktte  was  to  be  confirmed ;  but  if  the  court  should  be  of  the  contrary 
opinion,  then  the  said  rate  was  to  be  amended  by  striking  out  the 
8um  inserted  as  "  rateable  value  "  in  the  said  assessment  on  the  ap- 
pellants,  and  by  inserting  in  lieu  thereof  the  sum  of  252.  as  <^  rateable 
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yalue,"  and  by  altering  the  sum  inserted  as  ^  amount  of  rate  "  from 
8/.  195. 10(L  to  IL  Is.  ld.y  or  in  such  other  way  as  the  court  should 
direct ;  the  parties  agreeing  that  a  judgment  in  conformity  with  the 
decision  of  this  court,  and  for  such  costs  as  this  court  shaU  adjudge, 
should  be  entered  on  motion  by  either  party  at  the  General  Quarter 
Sessions  of  the  Peace  for  the  county  of  Middlesex,  next  or  next  but 
one  after  the  decision  should  have  been  given. 

Bodkin  argued  in  support  of  the  rate,  and  referred  to  The  Queen  ▼• 
Brandt^  20  Law  J.  Bep.  (n.  s.)  M.  C.  119 ;  s.  c.  3  Eng.  Rep.  323,  and 
The  Queen  v.  GaskiUy  16  Q.  B.  Rep.  472 ;  s.  c.  8  Eng.  Rep.  298. 

Pashley^  contra,  referred  to  The  Churchwardens  and  Overseers  of 
Birmingham  v.  ShaWy  10  Q.  B.  Rep.  868 ;  The  Queen  v.  Jcmes^  8  Ibid* 
719 ;  and  The  Earl  of  Clarendon  v.  The  Rector^  4*c,  of  8L  Jame^s, 
Westminster^  10  Com.  B.  Rep.  806 ;  s*  c  5  Eng.  Rep.  393. 

The  judgment  of  the  court  (Lord  Campbell,  C.  J.,  and  Erie,  J.,  — 
the  other  judges  were  sitting  in  the  Court  of  Criminal  Appeal,)  -was 
now  delivered  by — 

Lord  Campbell,  C.  J.     In  this  case  the  question  submitted  to  us 
is,  "  whether  the  Russell  Institution  is  a  society  within  the  meaning 
of  the  6  &  7  Vict.  c.  36,  so  as  to  be  entitled  to  exemption  from  pa- 
rochial rates."     The  property  in  respect  of  which  the  appellants  are 
assessed  to  the  relief  of  the  poor  is  situate  in  the  parish  of  Si  George, 
Bloomsbury,  and  comprises  a  .library,  a  theatre  or  lecture-room,  and 
a  news-room,  occupied  by  them  for  the  purposes  of  the  institution. 
This  society  was  founded  in  the  year  1808,  for  the  following  objects, 
as  stated  in  the  original  prospectus: — 1.  ^^  The  formation  of  a  li- 
brary, consisting  of  the  most  useful  works  in  ancient  and  modem 
literature."    2.  "  The  establishment  of  a  reading-room,  provided  with 
the  best  foreign  and  English  journals  and  other  periodical  publica- 
tions."    3.  "For  lectures  on  literary  and  scientific  subjects."     The 
funds  for  purchasing  the  building  and  supporting  the  institution  were 
raised  by  shares  of  twenty-five  guineas  each.     The  shares  are  trans- 
ferable.    Persons  who  ^e  not  shareholders  may,  and  do,  become  an- 
nual subscribers,  and  by  reason  of  their  subscriptions  are  personally 
entitled  to  the  privileges  of  proprietors.    The  members  of  the  institu- 
tion and  the  annual  subscribers  at  the  present  time  amount  to  aboat 
400.     The  privUege  of  resorting  to  and  using  the  establishment  is 
confined  to  them,  except  as  to  the  admission  to  lectures.    The  library 
consists  of  about  18,000  volumes,  for  the  use  of  the  proprietors  and 
subscribers.     The  principal  reviews,  magazines  and  other  periodicals 
are  taken  in,  together  with  books  of  reference,  directories,  the  mining 
and  railway  journals,  and  railway  time-tables.     Of  the  twenty-four 
daily  newspapers  and  the  weekly  newspapers  so  taken  in,  some  are 
filed  and  the  rest  are  sold  at  a  reduced  price  for  the  benefit  of  the  in- 
stitution.    Lectures  are  delivered  during  the  season  on  various  sab- 
jects  connected  with  science,  literature,  and  the  arts.    The  public  are 
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invited  to  attend  them  by  advertisement  in  the  newspapers,  and  are 
admitted  on  paying  for  their  admission.  The  society  is  possessed, 
besides  the  building,  of  4,000Z^  in  the  public  funds,  and  is  supported 
in  part  by  the  rents  of  the  baths  and  wine-cellars.  The  rules  provide 
that  each  proprietor  shall  pay  an  annual  subscription  of  one  guinea. 
Persons  not  being  proprietors  admitted  as  annual  subscribers  pay 
two  guineas  each  per  annum.  The  whole  income  of  the  society  is 
applied  in  defraying  the  expense  of  repairs  of  the  building  and  other 
expenses  of  the  institution ;  and,  by  a  rule  made  in  1847,  doing  away 
with  the  right  which  the  proprietors  before  had  to  a  dividend,  it  was 
declared  "that  no  dividend,  gift,  division,  or  bonus  in  money  or 
otherwise  can  be  made  unto  or  between  any  of  the  members."  There 
has  been  a  certificate,  under  the  act  refeired  to,  that  the  society  is 
entitled  to  the  benefit  of  this  act  We  are  of  opinion,  however,  that 
we  ought  to  give  judgment  for  the  respondent.  It  is  unnecessary 
to  decide  whether  this  be  "  a  society  supported  in  part  by  annual 
voluntary  contribtUions,^^  within  the  meaning  of  the  act  There  may 
be  ground  for  contending  that  contribution  here  does  not  mean  a 
voluntary  annual  subscription  or  payment  of  money  for  value  received 
or  expected  to  be  received  by  the  party  paying,  but  means  a  gift 
made  from  disinterested  motives  for  the  benefit  of  others,  as  it  is  used 
in  the  translation  of  St  Paul's  Epistle  to  the  Romans:  "It  has 
pleased  them  of  Macedonia  to  make  a  certain  contribution  for  the 
poor  saints."  The  legislature  may  have  intended  to  throw  an  addi- 
tional burden  on  the  other  rate-payers  of  the  parish  by  exempting 
from  ratability  property  before  ratable,  only  where  it  is  occupied 
foi  tiie  purposes  of  a  society  supported  in  part  by  charitable  donations 
and  not  by  payments  made  with  a  view  to  the  personal  accommoda- 
tion and  advantage  of  the  members,  although  the  object  of  their 
pursuits  may  be  the  cultivation  of  science,  literature,  or  the  fine  arts. 
According  to  this  construction  of  the  statute,  where  the  society  is 
instituted  for  the  purposes  of  science,  literature,  or  the  fine  arts  ex- 
clusively, it  would  still  be  necessary  to  inquire  whether  the  annual 
voluntary  contributions  by  which  the  society  is  supported  wholly  or 
in  part  are  or  are  not  merely  the  piirchase-money  for  benefits  to 
which  the  contributors  thereby  entitie  themselves.  But  we  ^e  of 
opinion,  that  the  Russell  Institution  is  not  '^  a  society  instituted  for 
the  purposes  of  science,  literature,  or  the  fine  arts  exclusively."  One 
of  the  purposes  was  '^  the  establishment  of  a  reading-room."  Now, 
this  was  not  a  room  in  which  the  members  and  subscribers  might 
read  books  taken  from  the  shelves  of  the  library,  but  where  they 
might  read  twenty-four  daily  newspapers,  the  curectories,  and  the 
railway  time-tables.  In  such  publications,  besides  interesting  poli- 
tical, commercial,  and  fashionable  intelligence  for  gratifying  curio- 
sity, there  may  often  be  found  valuable  essays  on  science  and  li- 
terature, and  able  criticisms  to  improve  the  taste  of  the  reader  in 
the  fine  arts.  But  news  must  be  considered  their  chief  staple,  and 
from  the  statement  in  the  case  respecting  this  room,  the  great  ob- 
ject of  its  establishment  seems  to  be  to  give  the  members  the  amplest 
means  for  learning  and  discussing  the  news  of  the  day.    The  ob- 
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ject  may  be  very  laudable ;  bat  we  cannot  think  that  the  memben 
while  8o  employed  can  fairly  be  consideied  as  cnltivating  scienee, 
literature,  or  the  fine  arts.  We  think  that  the  present  case  cannot 
be  distinguished  from  The  Queen  v.  Gaskillj  where  there  being  t 
society,  with  a  library  and  a  news-room,  supported  by  annual  Yolnn- 
tary  subscriptions,  the  court,  (including  Mr.  Justice  Patteson,)  hdd 
clearly  that  it  was  not  entitled  to  the  exemption.  There  it  is  staled 
that  the  lectures  are  delivered  in  the  season  to  members,  strangers 
who  choose  to  pay  being  admitted ;  but  this  cannot  impress  upon 
the  institution  the  exclusive  character  of  being  devoted  to  sdenoe, 
literature,  and  the  fine  arts.  The  Russell  Institution  flourished  be- 
fore claiming  the  exemption,  and  we  hope  that,  notwithstanding  this 
decision,  it  will  long  continue  to  flourish. 

Judgment  for  the  respondent* 


Pennell  and  others  v.  Alexander  and  anotiier.^ 

Janoary  31,  1854. 

Vendor  and  Purchaser  —  Construction  of  Contract  —  Principal  a^ 
Agent  —  Stoppage  in  Transitu  —  Bankruptcy  —  Action  by  As- 
signees. 

A.  &  Co.,  merchants  at  Londonderry,  had  instnicted  their  correspondent,  S.  A.,  a  merdsantiii 
London,  to  purchase  com  on  their  account..  S.  A.  pnrdiased  a  caiso  of  Indian  com,  u^ 
sent  a  contract  note  to  tho  yendors,  R.  &  Co.,  which  stated  that  tne  cargo  was  "sold  hr 
order  and  for  account  of  R.  &  Co.  to  our  principals,  shipped  per  Cleopatra,  at  the  price  of 
24*.  6rf.  per  quarter."  The  entry  of  the  sale  in  the  books  of  R.  &  Co.  made  S.  A.  "debW 
to  the  cargo  of  Indian  com ; "  and  they  sent  to  S.  A.,  the  charter-party,  the  bill  of  \»^ 
duly  indorsed,  an  invoice,  and  an  order  directing  the  captain  to  act  upon  the  instruction 
of  8.  A.  In  the  invoice  S.  A.  was  made  the  purchaser  of  the  cargo.  On  the  day  of  tw 
purchase  S.  A.  wrote  to  A.  &  Co.,  advising  them  of  "having  pur<»ased  for  your  awoia* 
the  cargo  at  24*.  9^.'*,  and  inclosing  the  bUl  of  lading  and  omer  documents  received  &offl 
R.  &  Co.,  and  also  S.  A.'s  draft  for  1,525/.  16*.  Sd,  at  three  months,  and  an  invoice  apicj 
by  S.  A.,  and  stating  that  the  cargo  was  "bought  by  order  and  for  account  and  risk  of- 
A.  &  Co.,"  at  24*.  9^.  per  quarter.  8.  A.  afterwards  wrote  requesting  the  draft  to  be  wm 
payable  at  a  banker's,  as  it  '*  facilitates  our  discounting  the  bill."  The  draft  was  retnmfid 
to  8.  A.  accepted.  8.  A.,  before  the  bill  was  due,  became  bankrupt,  and  R.  &  Co.  theit- 
upon  stopped  the  cargo  in  transitu,  not  having  received  payment  for  it  "  on  acconnM* 
they  stated)  of  the  bankraptcy  of  the  cargo  buyer."  A.  &  Co.  then  wrote  to  B.  &  COi 
stating  that  8.  A.,  "  from  whom  we  bought  the  cargo,"  had  Informed  them  of  its  ^°? 
stopped,  and  stating  that  they  would  then  take  np  their  acceptance,  upon  the  cargo  I^iof 
allowed  to  proceed.  A.  &  Co.  afterwards  paid  to  R.  &  (>>.  the  amount  of  the  ctrfo 
(1,472/.  3*.)  as  invoiced  by  R.  &  Co.  to  8.  A.  upon  being  indemnified  by  R.  &  Co.,aiifi 
the  cargo  was  allowed  to  proceed  as  ordered  by  A.  &  Co. :  — 

Held^  in  an  action  by  the  assignees  of  8.  A.  to  recover  the  amount  of  A.  &  Co.'s  acccptaa*! 
that  the  documents  in  this  case  showed  that  8.  A.  was  the  purchaser  of  the  com fronia' 
&  Co.,  and  the  seller  of  it  to  A.  &  Co.,  and  not  merely  an  agent ;  that,  therefore,  B.  &  l^ 
had  not  at  the  time  the  right  of  stoppage  in  transitu  ;  and  that  the  assignees  were  eotiSf^ 
to  recover  in  the  action. 


1  23  Law  J.  Rep.  (k.  s.)  Q.  B.  171 ;  18  Jar.  627.* 
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This  was  an  ciction  upon  a  bill  of  exchange  for  1,525/1 165.  3d, 
drawn  by  S.  Ashlin  upon  and  accepted  by  the  defendants.     The 
plaintifralso  sought  to  recover  the  same  sum  for  goods  bargained  and 
sold,  and  sold  and  delivered,  and  on  an  account  stated.     The  defend- 
ants pleaded,  amongst  other  pleas,  that  before  such  bill  of  exchange 
^was  accepted  and  delivered  by  the  defendants  to  the  said  S.  Ashlm, 
the  said  8.  Ashlin  had  been  and  was  employed  as  the  factor  and 
a^nt  of  the  defendants  for  the  purchase  of  com ;  and  the  said  8. 
Ashlin,  as  such  agent,  had  then  purchased  of  one  A.  Ralli  a  cargo  of 
Sulgarian  Indian  corn  for  and  on  account  of  the  defendants.     And 
the  defendants  further  say,  that  the  said  8.  Ashlin  drew  and  the  de- 
fendants accepted  the  said  bill,  and  then  delivered  the  same  to  the 
said  S.  Ashlin  for  and  on  account  and  in  payment  of  the  said  Indian 
com  on  behalf  of  the  defendants ;  that  the  said  8.  Ashlin  did  not  in- 
dorse or  deliver  the  scud  bill  to  the  said  A.  Ralli,  or  pay  over  the  pro- 
ceeds thereof  to  the  said  A*  Ralli  for  the  said  com,  but  kept  and  re- 
tained the  said  bill  in  his,  the  said  8.  Ashlin's,  own  possession  at  the 
time  of  his  bankruptcy ;  that  there  never  was  at  any  time  any  value 
or  consideration  for  their,  the  defendants',  acceptance  of  the  said  bill 
except  as  aforesaid;  that  the  said  A.  Ralli  afterwards,  and  before  this 
action,  required  the  said  defendants  to  pay  him,  the  said  A.  Ralli,  for 
the  said  cargo  of  Bulgarian  Indian  corn  so  purchased  by  the  said  8. 
Ashlin  as  aforesaid,  and  the  defendants  and  A.  Ralli  agreed  that  the 
defendants  should  pay  A.  Ralli  for  the  corn,  which  they  did ;  and 
that  the  defendants  did  not  pay  the  bill,  and  that  the  bill  should  be 
delivered  up  to  the  defendants. 

The  cause  came  on  to  be  tried,  before  the  Lord  Chief  Justice, 
at  the  sittings  in  London  after  Hilary  term,  1853,  when  a  verdict 
was  found  for  the  plaintiffs  for  the  damages  in  the  declaration  and 
costs  of  suit,  subject  to  the  opinion  of  the  court  upon  the  following 
case. 

The  plaintiffii  in  this  action  are  the  assignees  of  the  estate  and 
effects  of  Spencer  Ashlin,  who  was  duly  adjudicated  and  declared  a 
bankrupt  on  the  15th  of  November,  1851.  He  stopped  payment  on 
the  13th  of  September,  1851.  The  defendants  for  some  years  last 
.  past  have  been  residing  and  ceurrying  on  business  as  merchants  at 
Londonderry,  in  Ireland ;  Antonio  Ralli,  hereafter  referred  to,  has  for 
some  years  last  past  been  residing  and  carrying  on  business  as  a  corn 
and  general  merchant  in  London,  under  the  firm  of  A.  RaUi  &  Co. 
The  first  transaction  of  A.  Ralli  with  the  bankrupt  was  in  August, 
1850,  and  was  similar  to  the  transaction  hereinafter  mentioned,  as  to 
the  cargo  of  the  Cleopatra ;  and  JEifter-  that  time  there  were  many 
other  precisely  similar  transactions,  amounting  in  the  whole  to  up- 
wards of  30,000/.  In  every  instance  entries  were  made  in  A.  Ralli's 
books  similar  to  the  invoice  of  the  3d  of  September,  1851,  first' here- 
inafter mentioned.  A.  RalU  was  paid  by  the  bankrupt  shortiy  after 
the  respective  transactions,  according  to  the  credit  given,  except  in 
certain  cases  in  which  the  bankrupt  paid  prior  to  the  expiration  of 
credit,  taking  interest  for  the  unexpired  period  of  credit  Previous  to 
the  transaction  as  to  the  Cleopatra's  cargo  the  bankrupt  had  only 
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one  transaction  with  the  defendants.  On  the  25th  of  Angast,  1851, 
the  defendants  wrote  to  the  bankrupt  the  following  letter:  ^  Your 
esteemed  jEavor  of  the  23d  to  hand^  and  are  obliged  by  yonr  offer  of 
Indiaa  corn,  to  be  held  on  joint  accounts.  We  have  no  objection  to 
any  transaction  in  the  usual  way  of  charging  our  commission  on  the 
sales,  but  we  have  never  yet  sold  corn  or  any  other  produce  ^without 
being  paid  for  it  We  find  we  can  generally  manage  to  fin#  a  good 
commission  when  selling  on  our  own  account  We  shall  be  happy 
to  do  business  vidth  your  house  during  the  season,  and  wiU  ooca- 
sionaUy  give  you  an  order.''  On  the  27th  of  August,  1851,  the  bank* 
rapt  wrote  to  the  defendants  the  following  letter :  "  Your  esteemed 
favor  of  the  25th  inst.  is  to  hand,  and  contents  duly  received.  We 
shall  be  glad  to  do  business  with  you  on  the  same  principles  aa  an 
opportunity  may  offer,  and  on  your  favoring  us  witii  an  order,  we 
dare  say  should  be  able  at  once  to  influence  a  cargo  to  yonr  care  for 
sale."  On  the  28th  of  August,  1851,  the  defendants  wrote  to  the 
bankrupt  the  following  letter :  "  You  may  take  for  us  two  carg^  of 
Ibraila  corn,  1,000  to  1,500  quarters,  at  24:S.  or  24«.  3^^.  per  imperial 
quarter,  bills  of  lading  dated  in  July  or  August,  payments  by  onr  ae- 
ceptance  at  two  or  three  months.  One  cargo  of  Ibraila  at  same  price 
arrived  or  near  at  hand  from  1,000  to  1,200  quarters,  respectable  shqh 
pers ;  for  the  latter  we  will  remit  cash.  You  mav  go  to  24«.  6d,  if 
you  find  you  cannot  do  the  work  at  24^.  or  24«.  o{2."  On  the  90th 
of  August,  1851,  the  bankrupt  wrote  to  the  defendants  the  following 
letter :  "  We  have  your  faVor  of  the  28th  inst.  and  obliged  by  your 
orders;  beg  leave  to  inform  you  that  we  have  taken  for  your  account 
a  car^o  of  Indian  com,  per  the  Sultan,  529  kilos,  nearly  1,200  qnar^ 
ters,  from  Ibraila,  at  24s,  6<L  per  quarter,  C.  F.  &  I. ;  bill  of  lading 
dated  the  30th  of  July.  On  Monday  we  shall  wait  upon  you  \ri& 
documents  and  do  what  we  can  for  you  in  further  purchases."  On 
the  1st  of  September,  1851,  the  bankrupt  wrote  and  sent  to  the  de- 
fendants the  follov^dng  letter :  "  We  have  your  favor  of  the  30th  nit 
and  take  due  notice  of  the  contents,  for  which  obliged.  Herewith 
we  beg  to  hand  you  documents  and  invoices  per  Sultana  to  your 
debit  938Z.  13s.,  against  which  we  have  valued  upon  you  from  date 
of  in  voice,  say  the  29th  of  July,  at  three  months'  date,  which 
balances  the  transaction,  and  we  shsdl  be  obliged  by  your  acceptance 
of  our  draft  and  returning  the  same  to  us.  We  have  been  unable 
to  purchase  any  thing  more  to  day  in  execution  of  your  order,  onr 
market  being  stiffer  for  Ibraila  com,  but  you  may  rely  on  our  best 
exertions."  On  the  3d  of  September,  1851,  the  following  contract 
note  was  signed  by  the  banlizupt  and  sent  by  him  to  Messrs.  A. 
Balli&  Co: 

London,  September  3, 1851. 

*^  Sold  by  order  and  for  account  of  Messrs.  Antonio  Ralli  &  Co. 
to  our  principals,  the  cargo  of  Bulgarian  Indian  corn,  fair  average 
quality,  shipped  per  Cleopatra,  Capt.  A.  Saliaris,  from  Ghiacetti, 
consisting  of  14,()00  kilos,  as  per  bill  of  lading,  dated  the  10th  of 
July,  1851,  at  the  price  of  249.  6c2.,  say  twenty-four  shillings  and 
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sixpence  per  quarter,  fiee  on  board  at  Gliiacetti,  inrlnding  fireiglit 
and  insurance,  &c.  Sellers  to  pay  a  commission  of  two  per  cent 
Payment  to  be  made  in  cash,  less  diacoont  for  the  nnezpiied  tenn 
of  three  months  fiom  the  date  of  the  bill  of  lading,  in  one  week 
after  receipt  of  docaments  and  policies  of  insorance  effidcted  with 
approved  underwriters,  but  for  whose  solvency  sellers  are  not  to  be 
responsible,  except  the  insurance  is  e&cted  abroad,  and  in  the  lat- 
ter case  the  loss  or  average,  if  any,  is  guaranteed  to  be  adjusted 
and  paid  according  to  the  custom  and  usance  of  Lloyd's." 

This  was  a  lithographed  form  which  the  bankrupt  was  in  the 
habit  of  using.  The  cargo  of  the  Cleopatra  belonged  to  A.  Balli, 
and  the  following  entry  was  made  in  A.  BaUPs  bocte  respecting 
the  said  sale  of  the  said  com,  per  Cleopatra: 

"Loodoo,  SepCeBbcr4^  1851. 

^^  Messrs.  S.  Ashlin  &  Co.,  debtors  to  the  cargo  of  L  com  per 
Cleopatra."  [Here  followed  the  same  as  in  the  invoice  after  mention- 
ed  from  the  words  "  per  Cleopatra."] 

On  the  3d  of  September,  1851,  A.  Ball!  sent  by  letter  to  the  bank- 
rupt a  letter  of  gaarantee  for  the  insurance,  and  an  order  for  the  cap- 
tain to  follow  his  instructions,  the  charter-party,  the  bill  of  lading 
duly  indorsed  by  A.  Ralli,  and  the  invoice.  [The  invoice  is  set  out 
in  the  judgment.] 

The  following  is  a  copy  of  the  above  order  to  the  captain : 

'<  London,  8q>te]ii]wr  3, 1851 . 

"  Captain  Saliaris,  of  the  Cleopatra,  at  GhiacettL 

^  Upon  the  receipt  of  this  you  will  please  follow  the  instructions 

of  Messrs.  S.  AshUn  &  Co.,  (or  their  agent,)  respecting  your  port  of 

discharge,  receiving  the  amount  of  your  freight  from  the  consignees, 

and  witiiout  frirther  reference  to  ourselves.     We  are,  &C.,  Yours,  &c 

(Signed)  "A.  Ralli  &  Co." 

The  following  letter  was  written  by  the  bankrupt  to  the  defend- 
ants on  the  3d  of  September,  1851 : 

^  Your  esteemed  favor  of  the  1st  inst  is  duly  to  hand,  and  we  now 
beg  to  advise  having  purchased  for  your  account  the  cargo  of  Bul- 
garian Indian  corn,  per  Cleopatra,  at  2is,  Qd.  per  quarter,  C.  F.  &  L,. 
which  is  3(L  per  quarter  over  your  limit  for  Ibraila,  but  is  propor- 
tionately cheaper.  We,  at  the  same  time  are  able  to  inclose  your 
documents,  viz.,  bill  of  lading,  charter-party,  the  order  letter  to  the 
captain,  \etter  of  guarantee  for  the  insurance,  invoice  amounting  to 
1^25/.  168.  ai,  and  our  draft  for  this  sum  at  three  months'  date, 
which  plecuie  return  to  us  in  due  course  of  post,  completed  with  your 
tkcceptance.     A.  Ralli  &  Co.  is  one  of  our  best  sellers." 

In  this  letter  were  inclosed  the  shipping  documents,  bill  of  lading^ 
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and  order  to  the  captain,  inclosed  in  the  above  letter  firom  A.  RaDi  to 
the  bankrupt,  of  the  3d  of  September,  1851. 

The  following  is  a  copy  of  the  bankmpt's  draft  above  referred 
to:  — 

"London,  September  3, 1851. 

«  No.  822.  —  l,525i  16s.  Sd. 

'<  Three  months  afker  date  pay  to  our  order  fiftieen  hundred  aiKl 
twenty-five  pounds,  sixteen  shilling  and  three  pence,  for  value  recdr- 
ed  in  Indian  com,  per  Cleopatra.    • 

i Signed)  ^  Spencer  Ashlin  &  Co. 

.  K.  &  J.  Alexander,  Londonderry. 
"  Payable  in  London." 

Across  the  draft  was  written,  "Payable  at  office  of  drawers,  Lon- 
don, J.  R.  &  J.  Alexander." 

This  is  the  bill  of  exchange  upon  which  this  action  is  bronght, 
and  is  accepted  by  the  defendants. 

The  following  is  a  copy  of  the  invoice  referred  to  in  the  said  letter 
from  the  bankrupt  to  the  defendants  of  the  3d  of  September,  1851:— 

"  Invoice  of  a  Cargo  of  Bulgarian  Indian  com  shipped  on  board  the 
Cleopatra,  Capt  Saliaris,  per  biU  of  lading,  dated  the  10th  of  July, 
1851,  bought  by  order  and  for  account  and  risk  of  Messrs.  J.  B.  &  J* 
Alexander. 

"  1851.  £      ^  ^ 

14,000  kilos  —  (816=100  quarters)  — l,7l5t  quarters,  at  24».  9<f. 2,123    I   9 

Less  Freight  at  98, 3d £79S    9    6 

Gratuity 15    0    O 

808    9    6 

Advance  at  Ghiacetti 200    0    0 

608    9   6 

1,514  12   S 
Difference  54  days'  interest 1140 

1,525  16  5 

*<  E.  E.  London,  September  3,  1851. 

(Signed)  "  Spencer  Asjilin  &  Co. 

A  letter  was  written  and  sent  to  the  defendants  by  the  bankrnpt 
on  the  5th  of  September  1851,  requesting  their  draft  against  the 
Cleopatra  to  be  made  payable  at  a  banker's  ''  as  this  is  sometimes 
looked  to,  and  facilitates  our  discounting  the  bilL" 

The  following  letter  was  sent  on  the  6th  of  September  1851,  by  the 
defendants  to  the  bankrupt :  — 

"  Your  esteemed  favor  of  the  3d,  and  note-purchase  of  corn,  per 
Cleopatra,  at  245.  9d.  We  would  much  rather  have  had  Ibraila  at 
245.  or  245. 3rf,  We  inclose  draft  accepted,  and  as  we  have  advice  to- 
day of  two  cargoes  of  Ibraila  bought  for  us  by  our  Liverpool  agent 
at  245.,  you  need  not  operate  further  at  present  on  our  account  till 
you  hear  from  us." 
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The  following  letter  was  written  by  the  bankrupt  to  the  defend- 
ants:— 

A        A  "Octobers,  1851. 

"  We  regret  to  find  that  the  sellers  of  the  Cleopatra's  cargo  of 
Indii^n  corn,  Messrs.  Ralli  &  Co.,  stopped  the  cargo  at  Falmouth. 
We  have  just  had  an  interview  with  their  lawyer,  Mr.  Maynaid,  and 
Mr.  Quilter,  the  accountant  to  our  estate,  who  agree  that  the  cargo 
should  be  allowed  to  go  on  provided  you  will  discount  your  own  ac- 
ceptance for  it,  1,535^  16s.  Sd.  due  on  the  6th  of  December.  It  is  the 
peculiar  position  of  our  estate  that  compels  them  to  make  this  re- 
quest. Now  we  should  strongly  recommend  you  to  do  this  at  once, 
as  you  may  have  great  difficulty  to  get  the  cargo  otherwise,  and  be 
ultimately  compelled  to  pay  your  acceptance.  We  suggest  that  you 
should  send  the  amoimt  of  the  bill  to  your  own  agents  to  be  paid  on 
the  bill  being  given  up  in  exchange,  and  the  cargo  ordered  on  to 
Londonderry." 

The  following  letter  was  written  by  the  defendants  to  A.  Balli :  — 

^  We  are  to-day  in  receipt  of  a  letter  from  Spencer  AshUn  & 
Co.,  from  whom  we  bou^^ht  the  cargo  of  com,  per  Cleopatra,  say- 
ing that  you  had  stopped  the  above  cargo  at  Falmouth.  We  are 
rather  surprised  that  you  should  have  taken  this  step,  which  we  are 
aware  you  have  no  right  to  do ;  but  from  the  pecuUar  position  of 
Messrs.  Spencer  Ashlin  &  Co.'s  estate,  we  are  inclined  to  waive  our 
dght  and  to  meet  your  views  by  taking  up  our  acceptance  due  on 
the  6th  of  December.  K  you  wish  us  to  do  so  please  write  us  in 
course,  and  in  the  mean  time  you  can  allow  the  captain  of  the  Cleo- 
patra to  proceed  to  this  port 

(Signed)  "  J.  R.  &  J.  Alexander." 

On  the  13th  of  October,  1851,  A.  Ralli  wrote  to  Captain  Saliaris, 
stating  that  he  was  not  to  follow  the  instructions  of  any  one,  but 
io  wait  till  he  received  their  further  orders,  ^  and  that  on  account 
of  the  bankruptcy  of  your  cargo-buyer  with  whom  we  are  in  neffo* 
tiation."  On  the  13th  of  October,  1861,  A.  Ralli  wrote  to  the  de- 
fendants that  they  were  advised  that  they  had  a  perfect  right  to 
stop  the  cargo  of  the  Cleopatra  in  transitu^  but  in  the  event  of  the 
defendants  desiring  the  vessel  to  proceed  to  this  port,  the^  would 
Older  the  captain  to  do  so,  provided  the  defendants  remitted  to 
them  the  amount  of  the  defendants'  acceptance  due  on  the  6th  of 
December,  then  in  the  hands  of  Messrs.  S.  Ashlin  &  Co.,  who  had 
stopped  payment,  and  of  which  they  were  aheady  aware ;  and  they 
had  neither  handed  over  the  said  acceptance  to  them  nor  paid  them 
tibe  amount  of  the  same,  and  consequently  they  had  still  a  lien  on 
the  cargo.  RaUi  &  Co.  afterwards,  in  consideration  of  the  defend- 
ants' paying  the  sum  of  l,472i  3*.,  **  being  the  amount  to  which 
the  cargo  was  invoiced  by  them  to  S.  AsMin  &  Co.,  less  the  guaran- 
tee," fee.  agreed  to  allow  the  vessel  with  her  cargo  to  proceed  to  her 
destined  port,  agreeably  to  the  defendants'  orders,  and  to  indemnify 

12* 
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defendants  against  all  actions,  stiits,  proceedings,  dainas,  and  demands 
which  had  been  or  mi^ht  be  brought  by  Messrs;  S.  Ashlin  &  Co, 
or  their  trustees  or  assignees,  or  any  other  person  or  persons  whom- 
soever, under  or  by  virtue  of  the  said  acceptance  or  in  any  other 
mannejf  whatsoever  in  respect  of  or  arising  out  of  the  original  safe 
of  the  said  cargo,  or  by  the  owners  or  captain  of  the  Cleopatn, 
or  by  any  other  person  or  persons  for  demurrage  or  detention  of 
the  said  vessel ;  and  also  from  and  against  tdl  loss  and  damage  (if 
any)  which  had  been  or  might  be  sustained  by  the  cargo  by  reason 
of  such  detention.  Upon  being  indenmilGied,  the  defendants  paid  A. 
Balli  1,472^  35.  The  cargo  of  com,  per  Cleopatra,  was  then  deliver- 
ed  to  the  defendants  in  pursuance  of  orders  from  A.  Ralli  befoie 
the  commencement  of  the  action. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffi 
were  entitled  to  recover  in  this  action,  and  the  verdict  'was  to  be  en* 
tered  according  to  the  direction  of  the  court. 

Bramwell  (Jan.  24)  argued  on  behalf  of  the  plaintifis,  and  referred  to 
Wilmshurst  v.  Bowker^  2  M.  &  0. 792 ;  Lickbarrow  v.  MasoUj  1  Smith's 
•L.  C.  388 ;  Smyth  v.  Anderson^  7  Com.  B.  Rep.  21 ;  and  Pairier  v. 
Moms^  22  Law  J.  Hep.  (n.  s.)  Q.  B.  313 ;  s.  o.  20  Eng.  Rep.  lOa 

Bovillj  ccmtrdy  referred  to  Story  on  Agency,  section  420,  1st  ed, 
Ec  parte  DumaSj  1  Atk.  232 ;  Scott  v.  &innany  Willes,  400 ;  Monta- 
gue and  Ayrton  on  Bemkrupt  Law,  853,  2d  ed. ;  Thomson  v.  JDaven^ 
porty  9  B.  &  C.  78 ;  Couturier  v.  Hastie,  9  Exch.  Rep.  110 ;  s.  c.  16 
Eng.  Rep.  562,  in  enror,  20  Eng.  Rep.  533. 

Our.  ado.  ttifi. 

The  judgment  of  the  court  *  was  jiow  delivered  by  — 

Lord  Campbell,  C.  J.'  We  are  of  opinion  that  the  plaintifis  are 
entitled  to  recover.  If  this  decision  operates  as  a  hardship  upon  An* 
tonio  Ralli,  who  had  indemnified  the  defendants,  he  has  himself  to 
blame  for  entries  in  his  books  and  letters  written  by  him,  giving  an 
untrue  account  of  the  transaction  out  of  which  the  bill  of  exchaa^ 
declared  upon  originated.  The  question  is,  whether  we  are  to  consi- 
der that  the  cargo  of  the  Cleopatra  was  sold  by  him  to  the  defendants 
through  Ashlin  as  his  agent,  or  that  he  sold  the  cargo  to  Ashlin,  and 
that  Ashlin  resold  it  to  the  defendants.  Upon  the  former  suppositi^i^j 
the  plea  would  be  established,  and  the  bill  accepted  by  the  defendani8» 
for  the  cargo  of  the  Cleopatra  remaining  in  Ashlin's  hands  down  to 
the  time  of  his  bankruptcy,  the  property  in  it  would  not  vest  in  hu 
assignees,  as  he  held  only  as  trustee  for  RallL  Nor  could  the  assignees 
recover  the  price  of  the  com  as  for  goods  sold  and  delivered.  Tb^ 
plaintiffs  indeed  have  said  that  as  to  the  difference  between  the  245. 


1  Lord  Campbell,  C.  J.,  Cole&idge,  J.,  and  Wiohtmak,  J. 


COURT  OF  QUEEN'S  BENCH,  1854.  139 

Peimell  p.  Alexander. 

GcL,  and  24«.  9<L  a  quarter,  this  is  an  nndefended  action ;  but  although 
Balli  might  not  be  entitled  to  lecover  more  than  at  the  rate  of  24^.  6d, 
if  the  com  never  was  the  property  of  Ashlin,  his  assigns  cannot  sue 
for  any  part  of  the  price  of  it ;  for  the  fraud  which  he  perpetrated  in 
charging  the  defendants  a  higher  price  than  that  at  which  he  had  pur- 
chased as  their  agent,  could  vest  no  right  of  action  in  his  assignees. 

On  the  other  hand,  if  this  was  a  sale  by  Ralli  to  Ashlin,  and  by 
Ashlin  to  the  defendants,  the  fourth  plea  is  not  supported ;  there  was 
no  right  to  stop  in  transitu  on  Ashlin's  insolvency  after  the  resale  and 
the  bill  of  lading  had  been  indorsed  to  the  defendants ;  and  the  as- 
signees are  entitled  to  recover  on  the  bill  of  exchange.     In  coming  to 
the  conclusion  that  this  was  a  sale  by  Balli  to  Asmin,  we  wish  it  to 
be  understood  that  in  this  case  we  attach  no  weight  to  the  circum- 
stance that  the  defendants  resided  at  Londonderry,  and  for  some  pur- 
poses might  be  regarded  as  foreigners.     We  do  not  think  that  the 
class  of  cases  headed  by  PcUerson  v.  Oandasequi,  15  East,  62,  have  any 
application  to  such  a  dealing,  and  we  should  have  arrived  at  the  same 
conclusion  had  the  defendants  resided  at  Plymouth  or  Newcastle- 
upon-Tyne,    We  are  influenced  by  the  written  documents  evidencing 
the  transaction,  which,  we  think,  satisfactorily  show  that  Balli  treated 
Ashlin  as  the  purchaser  of  the  com,  and  looked  to  him  exclusively 
for  payment    Ashlin  was'  certainly  supposed  by  Balli  to  be  selling 
the  corn  ix)  a  purchaser  at  the  price  for  which  Balli  was  credited,  Ash- 
lin receiving  no  profit  beyond  a  commission ;  and  he  made  the  de- 
fendants believe  that  he  charged  no  more  than  the  price  at  which  he 
purchased  in  the  market.    But  still  he  was  considered  by  Balli  as  the 
purchaser,  and  by  the  defendants*  as  the  vendor.     Although  the  sold 
note  in  the  lithographed  form  has  the  aspect  of  Ashlin  bein^  only  a 
broker,  bv  "  our  principals  "  Balli  seems  to  have  understood  Ashlin 
himself,  ior  in  his  own  books  he  immediately  made  an  entry  stating 
that  AflhUn  was  indebted  to  him  for  the  cargo  of  the  Cleopatra  in  the 
common  form  as  if  Ashlin  had  been  the  purchaser,  and  along  with 
the  bill  of  lading  and  shipping  documents  connected  with  the  cargo 
he  sent  to  Ashlm  an  invoice,  of  which  the  following  is  a  copy :  — 

London,  September  3d,  1851. 
"Mes8T8»A8hlin&Co. 

Bought  of  A.  Halli  &  Co.  the  cam)  of  Indian  com,  per  Cleopatra,  Captain  Sallaris,  k  Ghi- 
•oetti,  as  per  bm  of  lading,  dated  £e  10th  of  July. 

£      8.   <L 
14,000  kilos  of  Indian  corn,  at  816  kilos  per  100  qnarters,  eqoal  to  1,715|, 
qoarters,  at  24c.  6d,  per  quarter,  C.  F.  &L 8,101  12  10 

CHAxass. 

£     8.  d, 

^i«ight  on  1,71 5|  quarters,  at  9«.  8<2.  per  quarter 793    9    6 

Gramity 15    0    0 

808    9    6 

AdTsnced  to  Captain  k  Gfaiacetti ', 200    0    0 

— — ^       608    9    6 


•• 


1,493  3  4 

Comnusaion  2/.  per  cent 42  0  8 

1,451  8  8 
>•  E.  A.  B.  4  Co." 
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Afihlin,  in  writing  to  the  defendants  and  sending  them  the  hill  of 
lading  and  shipping  documents,  does  state,  and  state  falsely,  tiiat  be 
had  purchased  the  cargo  of  the  Cleopatra  on  their  account  at  24x.  9dL 
per  quarter ;  and  his  invoice,  making  the  price  to  amount  to  lJ52dL  IGs. 
Of/.,  he  represents  that  the  cargo  was  bought  by  order  and  for  account 
of  Alexander  &  Co. ;  but  even  then  he  acts  as  a  principal,  for  he  de* 
sires  them  to  make  the  bill  he  drew  against  the  cargo  of  the  Cleopa- 
tra "  payable  at  a  banker's,"  as  he  says,  ^<  this  is  sometimes  looked  to, 
and  facilitates  our  discounting  the  bill."     Ralli's  subsequent  conduct 
and  declarations  clearly  indicate  that  he  had  sold  the  cargo  of  the 
Cleopatra  to  Ashlin,  for  Ashlin  had  stopped  payment  while  the  Cleo> 
patra  with  the  cargo  on  board  was  at  Falmouth  on  her  way  to  Lon- 
donderry.    Ralli  stopped  the  cargo  in  transitu  on  the  ground  of  the 
insolvency  of  Ashlin,  whom  he  treated  as  the  purchaser.     The  defend- 
ants in  this  stage  of  the  transaction  represent  themselves  as  the  pur- 
chasers from  Ashlin,  not  from  Balli ;  for  in  a  letter  of  the  11th  of  Octo- 
ber, 1851,  they  say,  '<  we  held  the  bill  of  lading  indorsed  by  Ralli  & 
Co.,  but  we  understand  they  have  some  dispute  with  the  original 
purchasers  of  the  cargo."     And  in  their  letter  of  the  same  date  to 
Kalli,  they  say,  "We  are  to-day  in  receipt  of  a  letter  from  Ashlin  & 
Co.,  from  whom  we  bought  the  cturgo  of  corn  per  Cleopatra.**     They 
then  go  on  to  deny  Ralli's  right  to  stop  in  trcmsittij  they  having 
purchased  from  Ashan.     The  subsequent  arrangement  between  Hie 
defendants  and  Ralli,  by  which  they  were  allowed  to  receive  the  cargo, 
paying  him  at  the  rate  of  24s.  6^  per  quarter,  and  he  indenmifying 
,  them  from  their  liability  on  the  acceptance  and  against  any  demand 
of  Ashlin  or  his  assignees,  could  not  prejudice  the  rights  of  the  as- 
signees if  the  cargo  had  been  sold  by  RaUi  to  Ashlin.     Upon  the 
whole,  we  are  of  opinion  that  the  defendants  are  liable  in  this  action, 
and  that  Ralli  paying  the  amount  of  the  bill  under  his  guarantee  must 
be  contented  to  take  a  dividend  under  the  fiat  against  Ashlin,  along 
with  Ashlin's  other  creditors. 

Judgement  for  the  plaintiffs. 


Regina  v.  The  Overseess  of  East  Dean.^ 

Janaery  12, 1854. 

Poor  Law —  Charges  to  Union  Fund — .Poor  in  Extra^Parochidl 

District. 

An  extra-parochial  place  was,  by  the  5  &  6  Vict  c.  48,  made  liable  to  maintain  its  own  poor, 
and  afterwards  comprised  in  W .  union.  Certain  paupers  had  lived  all  their  lives  in  thai 
place,  and,  as  £Eir  as  was  known,  neither  thej  nor  their  ancestors  had  any  settlement  else- 
idiere:  — 


1  22  Law  Timea  Rep.  258. 
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B^dj  that,  as  these  paupers  were  irremoTable,  becanse  there  was  no  place  to  which  they 
could  be  removed,  and  not  bj  reason  of  the  9  &  10  Vict.  c.  66,  the  charges  of  relief  must 
Ixi  borne  by  the  place  itself,  and  was  not  cast  on  the  common  fond  of  the  union,  by  the  11 
&  12  Vict  c,  110,  s.  3. 

This  was  a  rule  nisi  calling  on  the  anditors  and  overseers  of  the 
poor  of  the  township  of  East  Dean  to  show  cause  why  the  allow- 
ance of  the  Poor  Law  Auditor  of  the  sums  of  2L  8s.  9rf.,  54/.  13s. 
8^.,  5^.  %d^  and  13Z.  lis.  7(2.,  charged  in  the  accounts  of  the  West- 
bury-on- Severn  Union,  Gloucestershire,  to  the  common  fund  of  the 
xmion,  should  not  be  quashed,  and  why  the  said  sums  should  not  be 

?aid  to  the  common  fund  of  the  union,  by  the  township  of  East 
>ean  in  the  said  union. 

The  several  sums  of  money  had  been  expended  in  relief  of  paupers, 
under  the  following  circumstances :  — 

Previously  to  1842,  the  extra-parochial  parts  of  the  Forest  of  Dean 
were  wholly  exempted  from  the  operation  of  the  statutes  for  the  re- 
lief of  the  poor,  and  no  provision  existed  for  the  maintenance  or  set- 
tlement of  the  poor  therein. 

By  the  5  &  6  Vict.  c.  48,  the  extra-parochial  parts  of  the  Forest  of 
Dean  were  divided  into  two  townships,  by  the  names  of  East  and 
"West  Dean,  and  each  township  was  thenceforth  made  liable  to  main- 
tain its  own  poor,  and  placed  on  the  same  footing  as  other  townships 
maintaining  their  own  poor. 

The  township  of  East  Dean  was  subsequently  added  to  the  West- 
bury-on-Severn  Union,  by  the  Poor  Law  Commissioners. 

The  paupers,  to  whom  the  relief  objected  to  was  given,  were  bom 
in  the  extra-parochial  part  of  the  Forest  of  Dean,  (now  called  East 
Dean,)  and  had  never  gained  a  settlement  in  that  or  any  other  town- 
ship, parish,  or  place.  They  had  lived  there  the  whole  of  their  lives, 
and,  whilst  so  inhabiting,  had  become  chargeable  to,  and  been  re- 
lieved by  the  township  of  East  Dean,  during  the  half  year  ending  the 
26th  March  last.  There  was  no  evidence,  and  it  could  not  be  ascer- 
tained that  the  paupers'  parents  who  had  lived  in  the  same  extra* 
parochial  part  of  the  forest,  had  any  settlement  in  any  place  what- 
ever. 

One  of  the  paupers,  Eliza  Tingle,  was  born  a  bastard  in  the  same 
part  of  the  forest,  in  1832,  and  had  lived  there  all  her  Hfe. 

The  guardians  of  the  parish  of.  Westbury-on-Severn,  at  the  audit 
of  accounts  of  the  Westbury-on-Severn  Union,  (15th  June,  1853,j 
objected  to  the  allowance  of  the  above  sums  expended  for  the  relief 
of  the  paupers,  and  charged  to  the  common  fund  of  the  union ;  but 
the  auditor  allowed  them,  thinking  them  chargeable  to  the  common 
fund  of  the  union,  by  the  11  &  12  Vict  c.  110,  s.  3,  for  the  following 
reasons :  For  that  the  paupers,  having  resided  in  the  said  township 
of  East  Dean  as  aforesaid,  more  than  five  years  before  they  were  re- 
lieved, and  not  being  settled  in  such  township,  were,  in  his  judgment, 
irremovable  by  the  9  &  10  Vict  c.  66 ;  and  also  for  that  it  was  not 
shown  to  him  that  the  paupers  had  not  respectively  settlements,  either 
acquired  by  themselves  or  derived  by  them  in  some  other  than  the 
township  of  East  Dean. 
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Alexander  and  Phipson  showed  cause  on  the  part  of  the  auditors. 
These  paupers  were  irremovable  from  the  township  of  East  Dean  by 
the  9  &  10  Vict.  c.  66,  s.  1,  having  resided  there  for  upwards  of  Syc 
years. 

[Lord  Campbell,  C.  J.  That  statute  contemplates  some  place  to 
which  the  paupers  could  have  been  removed.] 

Then  the  11  &  12  Vict,  c,  110,  s.  3,  enacts  that  the  costs  of  relief 
of  paupers  who,  not  being  settled  in  the  parish  where  they  reside, 
shall,  by  the  9  &  10  Vict  c.  66,  be  irremovable,  shall  be  charged  to 
the  common  fund  of  the  union.  It  was  not  shown  to  the  auditcs 
that  they  had  any  other  settlement. 

IL  Hale  J  H,  James  with  him,  showed  cause  on  the  part  of  the  town- 
ship of  East  Dean.  There  was  no  poor  law  in  these  extra-parochial 
parts  before  1842,  and  the  paupers  had  no  settlement  as  such  in  East 
l)ean.  Then  the  bastard  pauper  had  not  gained  a  settlement  any- 
where else. 

[Lord  Campbell,  C.  J.  A  pauper  not  settled  somewhere  is  in^ 
movable.] 

As  to  the  other  paupers,  the  probability  is  that  they  had  a  setde- 
ment  elsewhere,  which  was  capable  of  being  discovered.    . 

Pashley  and  Dodswell^  in  support  of  the  rule,  were  not  called  upon* 

Lord  Campbell,  C.  J.  This  is  an  unjust  attempt  on  the  part  of 
the  township  of  East  Dean  to  exempt  themselves  from  a  burden 
which  they  ought  to  bear ;  and  they  contend  that  the  relief  of  all 
their  poor,  who  have  lived  from  their  birth  in  the  township,  should 
now  be  cast  on  the  common  fund  of  the  union.  Unless  it  is  shown 
that  the  paupers  were  rendered  irremovable  by  the  9  &  10  Vict  c.  66, 
the  expenses  axe  not  cast  on  the  common  fund  of  the  union  by  the 
subsequent  act  Now,  it  is  clear  that  they  were  not  rendered  ine- 
movable  by  the  9  &  10  Vict  c.  66 ;  therefore  there  is  no  ground  for 
saying  that  the  expenses  are  cast  on  the  common  fund  of  the  union. 

Coleridge,  J.  The  9  &  10  Vict  c  66,  applies  only  to  cases  to 
which  the  poor  law  acts  applied  before  that  act,  and  must  be  re- 
strained to  cases  within  the  reach  of  the  poOr  law  acts.  Therefore 
the  11  &  12  Vict  c.  110,  s.  3,  does  not  apply  to  this  case. 

WiGHTMAN,  J.  The  11  &  12  Vict  c.  110,  s.  3,  is  only  applicable 
to  cases  within  the  9  &  10  Vict  c  66 ;  and,  to  render  that  act  appU- 
cable,  there  must  be  some  place  to  which  a  pauper  but  for  that  act 
could  have  been  removed. 

Rule  absolute. 
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Beqina  v.  Bbnnett  &  others.^ 

JanuMy  S5,  1854. 

Order  of  Removai — Paupers  having'  no   SettlemetU — Charge  on 

Common  Fund  of  the  Union. 

m 

The  9  &  10  Vict.  c.  66,  extends  onlj  to  render  inemorable  such  panpen  as  have  a  known 
settlement  to  whicb  thej  would  be  liable  to  be  remoyed  independently  of  the  proyisions  of 
that  act ;  and  the  11  &  12  Vict.  c.  1 10,  s.  3,  casts  upon  the  conunon  fond  of  tne  union  the 
cost  of  relief  of  such  panpen  only. 

Therefore,  where  panpen  who  had  resided  for  upwards  of  fiye  years  in  a  place  which  was 
formerly  extra-parochial,  but  was  in  1842  made  a  township  by  act  of  parliament,  and  in- 
duded  tn  an  union,  and  had  acquired  no  settlement  in  that  township  or  elsewhere,  became 
chargable  thereto,  the  cost  of  their  relief  was  not  properly  charged  on  the  common  fund 
of  t&  union. 

This  was  a  rule  calling  upon  Edward  Murrell,  Esq.,  the  auditor  of 
the  Gloucestershire  and  Monmouthshire  Poor  Iiaw  Audit  District, 
and  the  overseers  of  the  poor  of  the  township  of  East  Dean,  in  the 
"Westbury-upon-Severn  Union,  in  the  county  of  Gloucester,  to  show 
cause  why  the  allowance  of  the  said  auditor  of  the  sums  of  2L  8s.  9d,j 
S4iL  13^.  8d,j  5s.  6d.  and  13/.  11^.  7d.j  charged  in  the  accounts  of  the 
said  union  to  the  common  fund  of  the  said  union  (which  allowance 
had  been  removed  into  this  court  by  certiorarij)  should  not  be  quashed 
or  disallowed;  and  why  the  said  sums  should  not  be  paid  to  tiiie  said 
common  fund  by  the  said  township  of  East  Dean. 

The  following  were  the  facts  upon  which  this  case  was  founded, 
as  stated  in  the  affidavits  and  return  to  the  certiorari :  — 

At  an  audit  of  the  accounts  of  the  Westbury-upon-Sevem  Union, 
held,  on  the  15th  of  June,  1853,  the  auditor  allowed  the  two  following 
items  of  expenditure  charged  to  the  common  fund  of  the  said  union : 

Maintenance  of  paupers  in  the  house J£  68    8  10 

Out  relief 363    9    4t 

The  defendants  objected  to  the  allowance  of  the  following  items, 
being  parcel  of  the  said  sum  of  363/.  95.  ^d. :  namely,  21.  Ss.  9d.  ex- 

Cnded  in  the  relief  of  one  T.  Dawe  as  an  out-door  pauper  during  the 
If-year  ending  the  2dth  of  March  last;  54Z.  13^.  8^a.  expended  in 
the  relief  of  several  other  persons  as  such  out-door  paupers  during  the 
same  period ;  and  5s.  6d.  expended  in  the  relief  of  Eiliza  Tingle  as 
such  out-door  pauper  during  the  same  period.  Thejy  also  objected 
to  the  allowance  of  13/.  11^.  Tjrf.,  part  of  the  said  sum  of  68/.  85.  lOd. 
expended  in  the  relief  of  the  said  Miza  Tingle  and  several  others  as 
in-door  paupers  of  the  said  union. 

Previously  to  the  year  1842  the  extra-parochial  parts  of  the  Forest 
of  Dean  were  wholly  exempted  firom  the  operation  of  the  statutes  for 


)  23  Law  J.  Bep.  (K.  8.)  M.  C.  39 ;  13  Jar.  311. 
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the  relief  of  the  poor,  and  no  provision  existed  for  the  maintenance  cs 
settlement  of  the  poor  therein.  By  the  5  &  6  Vict  a  48,  the  extra- 
parochial  parts  of  the  Forest  of  Dean  were  divided  into  two  townships, 
by  the  names  of  East  Dean  and  West  Dean,  and  by  section  2,  of  that 
statute,  it  was  enacted,  that  each  of  the  said  townships  should  thence- 
forth maintain  its  own  poor  and  be  vested  with  the  same  powers,  &&, 
and  subject  to  the  same  laws,  authorities,  and  regulations  as  other 
townships  maintaining  their  own  poor.  Pursuant  to  this  act,  the 
Poor  Law  Commissioners,  in  1843,  added  the  township  of  East  Dean 
to  the  Westbury-on-Severn  Union.  The  said  pauper  T.  Da^we  was 
born  in  that  extra-parochial  part  of  the  forest  now  called  East  Dean, 
in  1804,  and  lived  there  all  his  life ;  he  never  gained  a  settlement  in 
that  township,  nor  had  he  any  known  settlement  elsewhere.  While 
so  inhabiting  in  the  said  township,  he,  together  with  his  "wife.and 
family,  became  chargeable  thereto,  and  were  relieved  with  out-door 
relief  during  the  half-year  ending  the  25th  of  March.  His  father  and 
mother  were  inhabitants  of  and  resided,  so  far  as  could  be  ascertained, 
in  the  same  extra-parochial  part  of  the  said  forest,  and  there  ^was  no 
evidence,  nor  could  it  be  ascertained,  that  either  of  them,  or  any  of 
their  parents,  had  ever  obtained  or  were  entitled  to  any  settlement  in 
any  parish  or  place  whatsoever.  The  circumstances  of  the  several 
persons  in  respect  of  whom  the  said  sums  of  54Z.  13s.  8^^  and  13L 
lis,  7f  e/.,  also  objected  to,  had  been  expended,  were  similar  in  all  re- 
spects to  those  of  T.  Dawe. 

The  said  Eliza  Tingle  was  born  a  bastard  in  the  same  extra-paro- 
chial part  of  the  forest  in  1832,  and  never  gained  a  settlement  in  any 
other  township,  parish,  or  place.  She  lived  and  inhabited  in  the  same 
part  of  the  Forest  of  Dean  the  whole  of  her  life,  and  whilst  so  inha- 
biting had  become  chargeable  to  and  was  relieved  by  the  said  town- 
ship. 

Under  the  above  circumstances,  the  auditor  allowed  the  said  seve- 
veral  sums,  so  objected  to,  to  continue  charged  to  the  common  fund 
of  said  union,  and,  having  been  requested  to  do  so,  entered  in  the 
book  of  accounts  the  following  reason  for  the  said  allowance :  <^  be- 
cause the  said  T.  Dawe  and  the  said  other  poor  persons  having  resided 
in  the  township  of  East  Dean  for  more  than  five  years  before  they 
were  relieved  as  above  mentioned,  and  not  being  settled  in  such  town- 
ship, were  in  my  judgment  irremovable  therefrom  by  reason  of  an 
act  (9  &  10  Vict  c.  66,)  and  therefore,  and  also  because  it  did  not 
sufficiently  appear,  nor  was  it  shown  to  me  that  the  said  T.  Dawe 
and  the  said  other  poor  persons  had  not  respectively  settlements,  eith« 
acquired  by  themselves,  or  derived  by  them  respectively,  in  some  pa- 
rish or  township  other  than  the  said  township  of  East  Dean,  that  the 
costs  incurred  in  their  relief  were  properly  chargeable  to  the  common 
fund  of  the  said  union  by  virtue  of  the  11  &  12  Vict,  c  110,  s.  3." 

Alexander  and  Phipson^  for  the  auditor,  and  R.  Hall^  for  the  town- 
ship of  East  Dean,  now  showed  cause  against  the  rule.  These  pau- 
pers, having  resided  in  the  township  of  East  Dean  for  more  than  five 
years,  were  irremovable  therefr:om  by  virtue  of  the  9  &  10  Vict,  c  66, 
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8. 1.  Then  the  11  &  12  Vict  c  110,  s.  3,  provides  that  '<  all  the  costs 
incurred  in  the  relief  of  any  poor  person  who,  not  being  settled  in 
the  parish  Trhere  he  resides,  shall  by  reason  of  some  provision  of 
the  9  &  10  Vict.  c.  66,  be  or  become  exempted  from  the  liability  to 
be  removed  from  the  parish  where  he  resides,  shall,  when  the  said 
parish  shall  be  comprised  in  any  such  union  as  aforesaid,  be  charged 
to  the  common  fund  of  such  union,  so  long  as  such  person  shall  con* 
tinue  to  be  so  exempted."  This  township  being  with  the  Westbury 
Union,  the  case  falls  directly  within  the  clause. 

[Lord  Campbell,  C.  J.  The  question  is,  whether  the  11  &  12 
Vict,  c  110,  8.  3,  applies  to  paupers  who  were  irremovable  independ* 
entiy  of  the  9  &  10  Vict  c.  66.] 

The  auditor  has  not  decided  on  the  ground  that  these  persons  had 
not  a  settlement  elsewhere  than  in  East  Bean ;  he  proceeds  solely  on 
the  fact  of  the  five  years'  residence.  With  the  exception  of  Eliza 
Tingle,  it  is  by  no  means  clear  that  these  paupers  are  really  not  set- 
tled elsewhere. 

[Coleridge,  J.  Your  argument  would  throw  on  the  common  fund 
the  expense  of  maintaining  all  paupers  resident  for  five  years  in  East 
Dean  who  have  not  gained  a  settlement  elsewhere.] 

Probably  that  is  the  effect  of  the  act.  Suppose  these  paupers  had 
resided  in  any  other  parisli  for  five  years,  they  would  be  irremovable 
and  chargeable  to  the  common  fund.  K  this  were  not  so,  the  9  &  10 
Vict  c.  66,  could  never  apply,  except  where  a  pauper  has  a  known 
settlement  If  it  should  afterwards  turn  out  that  these  paupers  have 
a  settlement  elsewhere,  how  is  the  charge  to  be  set  right  ? 

[WiGHTBfAN,  J.  The  9  &  10  Vict  c.  66,  s.  1,  only  applies  where 
there  has  been  an  attempt  to  remove.] 

Its  effect  is  rather  to  prevent  such  attempts  being  made,  and  that 
is  the  way  in  which  it  practically  operates. 

Pcuhley  and  Dowdeswell  were  not  called  upon  to  support  the 
rule. 

Lord  Campbell,  C.  J.  This  is  a  very  unjust  attempt  to  prevent 
the  operation  of  the  statute,  and  to  throw  the  charge  of  these  paupers 
on  the  common  fund  of  the  union.  The  object  of  the  11  &  l2  Vict 
e.  110,  clearly  is  to  cast  on  the  union  fund  the  expense  of  that  class 
of  persons  only  who  are  rendered  irremovable  by  the  9  &  10  Vict  c. 
66.  Unless  it  be  shown  that  these  paupers  become  irremovable  by 
virtue  of  that  act,  no  use  can  be  made  of  the  subsequent  statute. 
Now,  these  paupers  were  irremovable  not  by  virtue  of  that  act,  but 
.  were  so  before  it  passed,  on  the  ground  that  they  bad  no  settlement 
anywhere  to  which  they  could  be  removed.  That  being  so,  the  cost 
of  their  relief  is  not  cast  on  the  common  fund  of  the  union,  and  the 
auditor  was  wrong,  and  the  allowance  must  be  quashed* 

Coleridge,  J.  I  am  of  the  same  opinion.  We  must  look  at  this 
case  upon  the  facts  presented  to  us  by  the  auditor,  and  on  the  grounds 
stated  by  him.     That  being  so,  it  comes  to  the  question  whether  he 
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has  rightly  construed  the  9  &  10  Vict,  c  66,  which  appKes  only  to 
paupers  who  might  have  been  removed  to  the  place  of  their  settfe* 
ment,  and  not  to  the  paupers  who  have  no  settlement.  The  words 
must  be  read  as  if  restrained  to  such  cases. 

WiGHTMAN,  J.  The  11  &  12  Vict  c.  110,  s.  3,  is  only  applicable 
to  cases  falling  within  the  9  &  10  Vict  c.  66 ;  and  that  does  not  ex- 
tend to  persons  who  had  no  place  of  settlement  to  which  they  could 
be  removed. 

Rule  absohUe  to  quash  the  allowance. 


Ex  parte  EooiNQTON.^ 

November  2  and  21, 1853. 

Municipal  Corporation —  Commitment  of  Tovm  Clerk  for  not  accovnt- 
inff  —  Civil  Process  —  Arrest  on  Sunday  —  Subsequent  Detainer 
—  Prisoner  —  Habeas  Corpus  —  Affidavit  to  explain  Return. 

The  sammarjr  remedy  provided  for  bj  the  5  &  6  Will.  4,  c.  76,  8.  60,  of  committing  to  gaol 
town  clerks  or  other  officers  appointed  b^  a  town  council,  who  wilfally  refoae  to  acoonnt 
or  deliver  np  books,  &c.,  to  the  council,  is  in  the  nature  of  civil  process,  and  an  anest 
under  such  a  warrant  of  conmiitment  upon  a  Sunday,  is  illegal. 

Nor  can  a  prisoner  so  arrested  be  legally  detained  under  a  second  warrant,  anbsequently 
lodged  against  him,  which  has  been  issued  at  the  instance  of  the  same  parties,  thoogfa  not 
in  their  capaci^  of  town  council,  but  as  commissioners  under  a  local  act. 

But  a  detainer  under  a  ca.  sa.  subseouently  issued  by  a  third  party,  and  without  oollosion,  is 
a  valid  ground  for  refusing  to  disdiarge  the  prisoner. 

Where  a  return  to  a  habecu  corpus  states  that  a  prisoner  is  detained  under  civil  process,  it  is 
competent  to  him  to  show,  by  affidavit,  that  he  was  originally  arrested  on  a  Sunday. 

A  WRIT  of  habeas  corpus  had  issued  to  bring  np  into  this  court  the 
body  of  Alfred  Eggington,  who  had  been  committed  to  the  custody 
of  the  keeper  of  Stafford  gaol,  under  a  warrant  of  commitment  issued 
by  two  justices,  for  the  city  and  county  of  Lichfield,  on  the  8th  of  Oc- 
tober, 1853. 

This  warrant,  which  was  directed  to  ^  the  constables  and  dozeners 
of  the  city  and  county  of  Lichfield,  and  to  the  keeper  of  the  common 
gaol  of  Stafford,"  recited  a  complsdnt  on  behalf  of  the  town  council 
of  Lichfield,  "  that  Alfred  Eggington,  late  clerk  of  the  said  city,  was, 
on  the  12th  of  September,  lfe3,  duly  required  by  notice  in  writing, 
under  the  hands  of  the  members  of  the  council  of  the  said  city,  in 
pursuance  of  the  order  and  direction  of  the  said  council,  to  deliver  to 
James  Burton,  who  was  by  the  said  council  authorized  to  receive  the 
same,  a  true  account  in  writing  of  all  matters  committed  to  his  charge} 


1  23  Law  J.  Rep.  (k.  s.>  M.  C.  41 ;  18  Jur.  224;  2  Ellis  &  Blackburn,  717. 
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l>y  virtae  of  the  5  &  6  \I1IL  4^  c  76,  and  also  oi  ail  mcMiejrs  by  lum 
received  by  yirtae  and  for  the  pupoaes  of  the  said  mcu  and  also  of 
tbe  amount  expended  and  disbursed  by  him,  and  for  what  potpoees, 
together  with  pioper  Toocfaen  lor  sach  payments,  and  also  a  Est  of 
the  names  of  all  such  penoos  as  had  not  paid  the  nxMieys  doe  fiom 
them  for  the  pinposes  of  die  said  act,  and  of  the  amount  doe  fiom 
each  of  them;  andabo  to>deliTcrtolhe8aidJ.Bartoa»doandBorixedas 
aforesaid  to  receive  the  same,  all  books,  papers,  and  writings  in  his 
custody  or  power  reladng  to  the  execation  of  the  said  act,  and  to 
give  satisfacdon  to  the  said  J.  Burton  respecting  the  same;"  that 
£^ington  had  refused  to  deliTer  the  said  aeooont,  &c^  and  that  a 
-warrant  and  summons  to  answer  the  said  complaint  had  been  issued 
and  served  upon  Eggington,  who  had  not  af^peared  in  obedioice 
thereto  ;  that  the  said  justices  had  proceeded  to  hear  and  deiermine 
the  matter  of  the  said  complaint;  and  that  upon  such  hearing  it  duly 
appeared  to  them,  *^  that  he  had  wilfully  n^lected  to  deUvar  sndk  ac- 
count, and  the  voucheis  relating  thereto,  and  such  lists  as  aforesaid, 
and  that  certain  books,  ps^pers,  and  writings  relating  to  the  execution 
of  the  said  act,  and  particnlariy  the  corporation  minute-book  and 
check-book,  remained  m  the  hands  or  in  the  custody  or  power  of  the 
said  A.  Eggington,  and  that  he  had  wilfully  neglected  to  deliver  the 
same,  or  to  give  satisfiau^on  respecting  the  same."     The  justices  then 
adjudged  ^  that  the  said  A.  E^^gton  shall  be  committed  to  the  com* 
mon  gaol  at  Stafford  (being  the  common  gaol  for  the  said  city  and 
county  of  Lichfield)  there  to  remain  without  bail  imtil  he  shall  have 
delivered  a  true  account  as  aforesaid,  together  with  such  vouchers  and 
lists  as  aforesaid,  and  until  he  shall  have  delivered  up  such  books,  pa- 
pers, and  writings,  or  have  given  satisfaction  in  respect  thereof  to  the 
same  J.  Burton  as  aforesaid.*'     The  wauant  then  commanded  the 
said  constables,  &c.,  to  take  the  said  A.  Eggington,  and  him  safely 
to  convey  to  the  said  gaol  at  Stafford,  there  to  deliver  him  to  the 
keeper  thereof,  and  the  said  keeper  to  receive  the  said  A.  Eggington 
into  his  custody  in  the  said  gaol,  there  to  imprison  him  until  he  shall 
have  delivered,  &c  [as  in  the  adjudication.] 

On  the  24ih  of  October,  1853,  another  warrant  of  commitment, 
under  the  hands  of  the  saAie  justices,  also  dated  the  8th  of  October, 
which  was  substantially  in  the  same  form  and  to  the  same  effect  as 
that  last  stated,  was  lodged  with  the  keeper  of  the  gaol  at  Stafford. 

The  gaoler  returned  the  writ  of  habeas  corpus  that  he  received  the 
said  A.  Eggington  into  his  custody  on  the  17th  of  October,  1853,  and 
that  the  residue  of  the  execution  of  the  said  writ  appeared  by  certain 
schedules  thereto  annexed.  These  schedules  merely  contained  copies 
of  the  two  warrants  above  mentioned.  This  return  having  been 
read, — 

Gray  moved  that  the  prisoner  might  be  discharged.  He  produced 
an  affidavit  stating  that  Eggington  was,  on  Sunday  the  16th  of  Oo 
tober,  1853,  taken  into  custody  under  the  said  warrant  first  mentioned, 
and  taken  to  Stafford  by  the  midnight  train,  and  there  delivered  to 
the  keeper  of  the  said  gaoL 
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[Lord  Campbell,  C.  J.     Is  such  an  aiEdavit  admissible?] 

Yes.     It  does  not  contradict  the  return  ;  and  the  fact  of  the  arrest 
having  taken  place  upon  a  Sunday  cannot  otherwise  be  brought  be- 
fore the  court.     The  first  arrest  was  bad  under  the  29  Car.  2,  c  7,  & 
6,  which  enacts,  "  that  no  person  upon  the  Lord's  Day  sh^  serve 
or  execute  any  writ,  process,  warrant,  order,  judgment,  or  decree  (ex- 
cept in  cases  of  treason,  felony,  or  breach  of  the  peace,)  bat  that  Hie 
service  of  every  such  writ,  &c.,  shall  be  void  to  all  intents  and  pur- 
poses whatsoever."     The  default  provided  for  in  the  5  Sc  G  WilL  4, 
c.  76,  s.  60,  is  a  civil  and  not  a  criminal  matter,  and  is  rather  in  the 
nature  of  a  capias  ad  satisfaciendum  in  a  civil  suit     The  section  at 
the  end  of  it  reserves  the  right  of  proceeding  against  the  oflSoer  by 
action.     This  shows  that  it  is  a  civil  proceeding.     Rex  v.  Myers,  1 
Term  Rep.  265,  decided  that  a  party  convicted  under  a  statute  and 
committed  for  non-payment  of  the  penalty  cannot  be  apprehended  on 
a  Sunday.     The  statute  of  Charles  applies  wherever  there  has  been 
no  breach  of  the  peace.     Rawlins  v.  ElliSj  16  Mee.  &  W.  172.     Then, 
if  the  original  arrest  was  illegal,  the  subsequent  detainer  under  a  wa^ 
rant  issued  for  the  same  cause  by  the  same  parties  cannot  be  good 
In  Taylor  Y.  Phillips^  3  East,  155,  Lord  Ellenborough,  C.  J.,  said,  that 
it  was  a  matter  of  public  policy  that  no  proceedings  of  the  nature  de- 
scribed in  the  statute  should  be  had  on  a  Sunday,  and  that  they  could 
not  be  made  good  by  any  assent  or  waiver  by  the  party  illegally  ar- 
rested.    If  so,  it  would  be  an  evasion  of  the  statute  to  allow  psirties 
who  have  illegally  arrested  another  to  take  advantage  of  that  illegal 
capture. 

[Coleridge,  J.  I  suppose  if  Eggington  had  got  out  of  prison  oa 
the  23d  he  might  have  been  retaken  on  the  24th  under  the  second 
warrant  ?] 

Probably  he  might ;  but  that  is  a  very  different  case.  There  are 
several  authorities  which  decide  that  a  person  illegally  arrested  cannot 
be  detained  by  civil  process  issued  at  the  suit  of  the  same  party  and 
for  the  same  cause. 

Pashley^  for  the  justices,  and  TF!  U.  Cbfe,  for  the  town  council, 
showed  cause.  It  is  conceded  that  in  civil  process  a  party  who 
arrests  another  illegally  cannot  detain  him  by  subsequent  process. 
But  neither  that  rule  nor  the  privilege  from  arrest  upon  Sunday  ap- 
plies to  this,  which  is  a  commitment  for  an  offence,  not  indictable 
indeed,  but  for  which  a  specific  remedy  is  provided  by  the  5  &  6 
Will.  4,  c.  70,  s.  60.     He  is  there  expressly  called  an  "  offender." 

[Coleridge,  J.  You  must  make  out  that  this  is  "treason,  felonyi 
or  breach  of  the  peace."  In  Taylor  v.  Freeman^  Selw.  N.  P.  9^^»^* 
was  held  that  a  warrant  committing  a  person  for  getting  a  bastard 
was  not  within  the  statute  of  Charles. 

Lord  Campbell,  C.  J.  Is  there  any  case  where  an  arrest  upon  a 
Sunday  for  any  thing  short  of  an  indictable  offence  has  been  held 
legal?] 

Every  violation  of  a  statute  is  indictable  and  in  its  nature  a  breacn 
of  the  peace,  which  words  are  construed  largely.    Johnson  v.  CoUsof^) 
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Sir  T.  Baym.  250.  In  The  Queen  v.  Richards^  6  Q.  B.  Rep.  926, 
where  the  prisoners  were  taken  to  gaol  under  a  bad  warrant,  but  a 
good  waiiant  lodged  subsequently  was  also  returned  as  a  ground  of 
detainer,  the  court  said  they  would  not  look  at  the  first  warrant,  but 

remanded  the  prisoners  on  the  good  wairant. 

» 

GVoy  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  prisoner  should 
be  discharged  from  custody  under  these  warrants.  Although  the 
return  is  good  on  its  face,  it  is  competent  to  show  by  affidavit  the 
fact  that  the  arrest  took  place  upon  a  Sunday.  K  such  a  course  were 
not  allowed,  that  or  any  other  privilege  from  arrest  would  be  wholly 
unavailing,  as  the  fact  upon  which  it  rests  would  not  appear  upon 
the  return.  We  come,  then,  to  the  question  whether  this  warrant 
was  one  which  could  be  legally  executed  on  a  Sunday.  I  think  it 
does  not  fall  within  the  exception  in  the  statute  of  Car.  2,  according 
to  any  construction  which  has  ever  been  put  on  the  words  of  that 
exception.  This  was  not  a  commitment  for  an  indictable  offence, 
but  merely^  for  not  performing  a  duty  similar  to  that  spoken  of  in  the 
same  section  of  paying  over  money.  The  mode  of  proceeding  against 
a  town  clerk  for  either  withholding  money  or  not  delivering  up  docu- 
ments is  the  same.  In  one  sense,  no  doubt,  he  is  an  ^  offender,"  but 
he  has  committed  nothing  which  is  either  actually  or  constructively 
a  breach  of  the  peace.  It  is  the  same  as  if  judgment  had  passed 
against  him  in  an  action  of  detinue  for  these  documents  and  he  had 
been  taken  under  a  ca.  so.  founded  on  that  judgment.  Such  process 
clearly  could  not  have  been  executed  on  a  Sunday.  That  being  so, 
the  arrest  on  the  16th  of  October  was  illegal  and  void.  What,  tiien, 
b  the  effect  of  the  warrant  subsequently  lodged  ?  This  being  in  the 
nature  of  civil  process,  the  detention  under  that  warrant  was  also 
illegal  It  is  allowed  that  in  civil  process,  after  an  arrest  on  a  Sun- 
day, the  same  individual  cannot  by  suing  out  fresh  process  take  ad- 
vantage of  the  illegal  arrest  Here  the  town  council  of  Lichfield 
must  be  considered  as  having  sued  out  the  first  process  and  having 
executed  it  on  a  Sunday,  and  to  have  also  sued  out  the  second  pro- 
cess to  detain  the  party  so  iQegally  arrested.  If  we  held  this  could 
be  done  it  would  be  enabling  them  to  take  advantage  of  their  own 
vrongfid  act. 

Coleridge,  J.  I  am  of  the  same  opinion.  As  to  this  being  a  civil 
process,  I  will  only  add  that  the  same  clause  which  calls  this  person 
an  "  offender "  does  not  give,  but  saves,  the  right  of  proceeding  by 
action.  This  shows,  therefore,  that  an  action  might  have  been  main- 
tained independently  of  the  clause  which  substitutes  a  summary 
remedy  to  enforce  the  civil  duty.  The  common  rule  consequently 
applies,  that  the  same  party  shall  not,  by  issuing  second  process,  avail 
himself  of  his  own  illegal  act. 

WioHTMAN,  J.,  concurred. 

.13* 
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Erle,  J.  It  seems  to  me  clear  that  the  caption  virtually  took  place 
in  a  civil  proceeding ;  and  that,  consequently,  the  same  party  cannot 
detain  the  person  so  captured  by  a  second  process  issued  for  the  same 
cause.  The  prisoner  must,  therefore,  be  discharged  from  this  custody. 
But  I  am  also  of  opinion,  that  when  he  has  been  once  set  at  liberty, 
there  is  nothing  to  prevent  his  being  immediately  re-taken  under  tb 
same  warrant. 

The  prisoner  was  accordingly  ordered  to  be  discharged. 

This  order  for  the  discharge  of  the  prisoner  was  received  bytiic 
gaoler  of  Stafford  on  the  3d  of  November.  On  the  1st  of  November 
another  warrant  of  commitment  by  two  justices  of  the  city  of  lact 
field,  dated  the  31st  of  October;  and  issued  on  the  complaint  of  die 
town  council  of  Lichfield,  acting  as  commissioners  under  a  local  ad 
for  cleansing  and  paving,  &c.,  the  streets  of  Lichfield,  against  Eg- 
gington, for  not  delivering  up  the  books  in  his  custody,  as  derk  to  tbe 
c<)mmis8ioners,  was  lodged  with  the  gaoler,  and  under  it  he  detained 
the  prisoner  in  custody.  In  the  afternoon. of  the  4th  of  Novemb«a 
warrant  under  a  writ  of  ca.  sa.^  issued  without  any  collusion  at  the 
suit  of  a  creditor  of  the  prisoner,  was  lodged  with  the  gaoler. 

Upon  an  affidavit  stating  the  above  facts, 

Chay  obtained  a  rule  to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue  to  discharge  the  prisoner  out  of  custody,  and  why, 
in  the  event  of  the  rule  being  made  absolute,  he  should  not  be  dis- 
charged without  the  writ  of  habeas  corpus  actually  issuing.^ 

Cause  was  now  (November  21)  shown  against  this  rule,  by 

Pashley^  for  the  town  council,  and  Griffiths^  for  the  execution 
creditor.  The  town  council  in  issuing  this  warrant  acted  in  a  very 
different  capacity  from  that  in  which  they  issued  the  former  warrants, 
and  the  prisoner  is  proceeded  against  as  their  clerk  in  their  office  as 
commissioners,  and,  in  the  absence  of  any  collusion,  the  detention 
under  this  warrant  is  legal.  Collins  v.  Yewens^  10  Ad.  &  E.  570.  Bnt 
the  prisoner  is  at  all  events  not  entitled  to  his  discharge  from  custody 
under  the  ca,  sa.  The  original  illegal  arrest  was  not  the  act  of  the 
sheriff"  or  of  the  detaining  creditor.  Barratt  v.  Price^  9  Bing.  566,  as 
explained  in  Robinson  v.  Yewens^  5  Mee.  &  W.  149,  cannot  be  relied 
upon  as  an  authority  for  the  discharge.  Thev  referred  also  to  J3bi^ 
son  V.  Walker^  2  W.  Black.  823 ;  Datries  v.  Uhippendale^  2  Bos.  &  P» 
282 ;  Ez  parte  Cogg,  6  Dowl.  P.  C.  461 ;  Ba/rcla/y  v.  Faber,  2  B.  &  Ali 
743 ;  and  Bje  Eamsdenj  15  Law  J.  Rep.  (n.  s.)  M.  C.  113. 

Gray,  contra.    Neither  the  sheriff*  nor  the  gaoler  can  detain  a  party 


^  PasUey  objected  to  the  form  of  this  rule,  but  the  court  observed  that  it  wm  • 
usual  and  convenient  course,  as  it  saved  expense. 
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\7ho  is  in  illegal  custody  under  an  unlawful  aiiest  The  prisoner  was 
illegally  detained  after  the  receipt  of  the  ofrder  of  this  court  for  his 
discharge,  because  the  town  council  in  lodging  the  £resh  w^airant 
were  taking  advantage  of  their  own  wrong,  which  they  could  not 
do.  At  the  time  when  the  ca,  sa.  was  lodged  the  prisoner  was  in 
point  of  law  out  of  custody,  and  could  not,  therefore,  be  property 
detained. 

[Coleridge,  J.  There  was  no  illegal  arrest  by  the  sheriiE  The 
prisoner  w^is  not  at  the  time  in  the  civil  custody  of  the  shetifT.] 

Where  a  person  is  in  custody  on  the  criminal  side  of  this  court,  he 
cannot  be  charged  under  a  ca.  sa.  without  the  leave  of  the  court.  In 
BarraU  v.  Price^  the  defendant  was  in  custody  some  time  before  the 
warrant  was  in  the  hands  of  the  sherifl^  and  the  arrest  there  was  by 
the  sheriff's  officer. 

[WiGHTMAN,  J.  If  the  gaoler  chooses  to  detain  the  prisoner,  may 
not  the  sheriff  go  and  arrest  him  ?] 

The  sheriff  himself  might  have  gone  and  arrested  him ;  but  here 
the  gaoler  is  in  the  situation  of  the  sheriff's  officer  in  Barratt  v.  Price^ 
.  and  there  was  a  wrongful  detention  therefore  under  the  ca.  sa.  The 
sheriff  adopted  the  illegal  act  of  the  gaoler.  Robinson  v.  Yeufens. 
The  effect  of  holding  this  detention  good  will  be  to  allow  a  party  to 
take  advantage  of  an  anrest  on  Sunday,  contrary  to  the  29  Car.  2, 
c  7. 

LoBn  Campbell,  C.  J.  If  the  prisoner  were  now  detained  only 
under  the  warrant  at  the  suit  of  the  town  council,  acting  as  commis- 
sioners, I  should  have  thought  that  he  would  be  entitled  to  his  dis- 
charge; because  this  warrant,  having  been  obtained  by  the  same 
persons  who  had  sued  out  the  former  warrant,  they  could  not  be  Ed- 
lowed  to  take  advantage  of  what  must  be  considered  their  own  wrong. 
But,  under  the  ca.  sa.^  I  think  the  execution  creditor  is  entitled  to 
have  the  prisoner  detained.  The  order  for  his  discharge  was  received 
by  the  gaoler  on  the  3d,  of  November,  and  on  the  next  day  the  ca*  sa 
is  lodged  with  the  sheriff.  The  prisoner  was  then  in  the  sheriff's 
bailiwick,  and  the  sheriff  might  have  gone  to  the  gaol  and  with  his 
own  hands  arrested  the  prisoner.  That  being  so,  I  see  no  reason 
why  he  might  not  issue  a  warrant  to  the  gaoler,  which  should  have 
the  same  effect     The  detention,  therefore,  is  good  and  lawful. 

Coleridge,  J.  The  principle  in  Barratt  v.  Price  is  quite  a  sound 
principle,  namely,  that  where  the  sheriff  has  by  his  own  act  illegally 
arrested  a  party,  the  unlawful  custody  cannot  be  made  effective  for 
the  purpose  pf  an  arrest  mider  other  writs  which  he  holds ;  but  that 
is  not  applicable  to  the  present  case.  Here  a  judgment  creditor,  not 
connected  with  the  town  council,  lodges  a  ca.  sa.  with  the  sheriff  for 
execution.  What  was  the  sheriff  then  to  do  ?  Would  he  have  been 
justified  in  not  arresting  the  execution  debtor  ?  It  seems  to  me  the 
circumstances  would  have  been  no  answer  to  an  action  against  the 
sheriff  for  not  arresting.  He  was  bound,  I  think,  to  make  the  arrest, 
and  the  arrest  was  not  the  less  legal  because  the  sheriff  issued  his 
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warrant  to  the  same  gaoler  who  had  the  prisoner  in  illegal  custodj 
at  the  time. 

WiGHTMAN,  J.  J  am  of  the  same  opinion.  The  argument  oo 
behalf  of  the  prisoner  has  been  shaped  as  if  the  illegal  detention  w^cre 
by  the  officer  of  the  sheriff;  but  that  was  not  so.  The  gaoler  was 
acting  under  a  warrant  of  justices  directed  to  him ;  and  I  think,  in 
accordance  with  the  'decisions,  that  the  arrest  by  the  sheriff  under 
the  CO.  S(L  was  lawfuL^ 

Rule  discharged^  without  costs. 


In  the  matter  of  The  Surveyors  of  the  Highways  of  Tbyddyn; 

Ex  parte  Harrison.^ 

January  13,  1854. 

Highway  —  Costs  of  Indictment  for  Nonrepair  —  Distress  —  Sglh 

way  Bate, 

The  costs  of  an  indictment  against  a  parish  for  non-repair  of  a  highway,  ordered  to  be  ptid 
to  the  prosecutor  by  the  Quarter  Sessions,  under  section  95  of  the  5  &  6  Will.  4,  c.  50,  aie 
not  recoverable  bj  distress  against  the  surveyor,  under  section  103,  but  are  to  be  paid  out 
of  the  rate  made  and  levied  in  pursuance  of  that  act. 

It  is  the  duty  of  the  surveyors  who  are  in  office  when  such  an  order  for  costs  is  made,  or  of 
their  immediate  successors  in  office,  to  pay  the  costs  out  of  any  funds  then  in  their  hands, 
or,  if  they  hare  none,  to  make  a  rate  for  the  purpose  of  putting  themselves  in  funds. 

A  RULE  had  been  obtained,  calling  upon  three  of  the  justices  of  the 
peace  for  the  county  of  Flint,  and  upon  J.  Lloyd  and  S.  Bellis,  the 
surveyors  of  the  highways  for  the  township  of  Tryddyu,  in  the  same 
county,  to  show  cause  why  the  said  justices  should  not  issue  their 
warrant  for  distress  and  sale  of  the  goods  and  chattels  of  the  said  J. 
Lloyd  and  R.  Bellis,  for  recoveiy  of  72L  8s.  Si,  by  an  order  of  Ses- 
sions, dated  the  1st  of  July,  1853,  ordered  to  be  paid  out  of  the  high- 
way rate  for  the  said  township  to  Charles  Harrison,  for  the  costs  of  a 
prosecution  against  the  inhabitants  of  the  said  township  for  the  non- 
repair of  a  highway. 

The  following  were  the  facts  upon  which  this  rule  was  founded 
In  July,  1851,  Harrison  applied  to  George  and  John  Edwards,  the 
then  surveyors  of  the  highways  for  Tryddyn,^  to  repair  a  highway 
lying  therein,  which  they  refused  to  do ;  and  an  information  was  ac- 
cordingly laid  before  a  justice  of  the  peace,  who  issued  his  smnmons 
to  the  said  surveyors  to  appear  at  a  special  session  for  the  highways 
on  the  25th  of  March,  1852,  at  which  the  said  then  surveyors  duly 
appeared,  and  having  denied  the  obligation  of  the  township  to  make 


^  Erie,  J.,  had  left  for  chambers.         >  23  Law  J.  Hep.  (x.  s.)  M.  C.  45 ;  18  Jur.  S99. 
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such  repairs,  the  justices  then  assembled  ordered  that  Hairison  should 
prefer  a  bill  of  indictment  at  the  next  Quarter  Sessions  for  the  county 
of  Flint  against  the  inhabitants  of  the  said  township  for  non>repair 
of  the  said  highway.     A  bill  was  aoocHdingly  found  at  the  Quarter 
Sessions,  upon  the  trial  of  -which  a  verdict  of  guilty  was  taken  by 
consent  and  a  fine  of  50/.  imposed  upon  the  defendants,  and  the  court 
also  made  an  order,  that  "the  costs  of  the  prosecution  incurred  by 
Harrison,  amounting  to  72/L  Ss.  3dL,  should  be  paid  to  him  by  the  in- 
habitants of  the  said  township  on  or  befcxe  the  31st  of  August^  1852, 
ont  of  the  rate  made  and  levied  or  to  be  made  and  levied  within  the 
said  township,"  in  pursuance  of  the  5  &  6  WilL  4,  c  50.     On  the 
26th  of  April,  1853,  J.  Uoyd  and  B.  BeUis  were  appointed  surveyors, 
and  payment  of  the  costs  under  the  above  order  of  Sessions  having 
been  demanded  of  and  refused  by  them,  an  information  was  laid 
against  them  by  Harrison,  vrtiich  came  on  to  be  heard  before  the 
three  justices  named  in  tiiis  rule,  when  service  of  the  order  of  Quarter 
Sessions  and  the  demand  and  refusal  of  the  costs  were  admitted  by 
the  surveyors,  but  the  said  justices  refused  to  issue  a  distress  warrant 
for  levying  the  said  costs. 

JR.  F.  Williams  showed  cause.^  This  order  of  Sessions  caimot  be 
enforced  by  distress  against  the  surveyors :  at  all  events,  not  against 
the  present  surveyors.  This  is  a  duty  cast  upon  the  inhabitants  at 
large,  and  the  rate  is  the  fund  ont  of  which  the  costs  are  to  be  paid-* 
section  95,  of  the  6  &  6  WilL  4,  c  50.  The  Queen  v.  Watfordj  4 
DowL  &  ll  P.  C.  593,  shows  that  the  order  would  be  bad  if  it  did 
not  specify  the  fund. 

[  WioHTMAN,  J.    How  are  they  to  be  compelled  to  pay  ?1 

A  mandamus  might  perhaps  issue  to  make  a  rate.  In  The  Queen 
V.  Clark^  5  Q.  B.  Bep.  ^7,  that  course  was  adopted.  Section  103 
of  the  5  &  6  WilL  4^  c.  50,  will  be  referred  to,  but  that  does  not  apply 
to  costs  ordered  to  be  paid  by  the  Quarter  Sessions  upon  the  trial  of 
an  indictment,  which  are  specifically  provided  for  as  to  be  paid  out 
of  the  rate.  Sellwood  v.  Mount,  1  Ibid.  726,  was  decided  on  section 
90,  which  provides  that  the  costs  there  mentioned  shall  be  recoverable 
as  forfeitures,  thereby  referring  to  section  103. 

[He  also  argued  that'  the  order  of  Sessions  was  bad,  for  directing 
the  inkabitants  to  pay  out  of  the  rate,  which  they  had  no  power  to 
levy;  but  the  court  did  not  decide  on  this  point] 

Pashley  and  £L  Beavanj  in  support  of  the  mle.  The  present  is 
the  proper  mode  of  enforcing  payment  of  these  costs.  In  The  Queen 
^.  Clark  some  doubt  is  thrown  out  whether  a  mandamus  is  correct. 
Section  27  gives  to  the  surveyors  the  sole  power  of  making  a  rate. 
They  are,  therefore,  at  any  mdtaient  able  to  get  funds  applicable  to 
this  purpose;  and  as  no  mability  is  suggested,  it  must  be  assumed 


,*NoY.  21.    Before  Lord  Campbell,  C.  J.,  Colebidge,  J.,  Wightman,  J.,  and 
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that  the  surveyors  have  money  available  for  this  porpose.  The  sec 
tion  expressly  applies  to  '^  all  costs  and  charges  to  be  allowed  and 
ordered  by  the  authority  of  this  act,"  within  which  expression  these 
costs  clearly  fall. 

[Coleridge,  J.  The  question  is,  whether  ^<  the  manner  of  levying, 
recovering,  and  applying  "  of  these  costs  is  not  otherwise  partaculadj 
directed.] 

The  object  of  the  section  is  to  provide  a  summary  remedy  for  ail 
cases  where  money  is  ordered  to  be  paid,  as  well  as  to  penalties  aod 
forfeitures. 

[Erle,  J.  SeUwood  v.  Motmt  decides,  that  the  simple  non-pavment 
of  costs  under  the  order  of  a  competent  tribunal,  is  not  ^^  an  oflence^ 
within  the  meaning  of  section  103.] 

According  to  Ex  parte  I^gingUmy  23  Law  J.  Rep.  (n.  s.)  Q.  B.41; 
s.  c.  ante,  p.  146,  the  word  '<  offence  "  may  extend  to  such  a  case.  It 
is  quite  plain,  that  section  103  extends  to  other  cases  besides  penal- 
ties and  forfeitures ;  for  instance,  it  includes  balances  due  from  a 
surveyor. 

Our.  adv.  vulL 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  This  was  a  rule  calling  on  three  justioM 
of  the  county  of  Flint  to  show  cause  why  they  should  not  issue  theii 
warrant  for  distress  and  sale  of  the  goods  of  John  Lloyd  and  another, 
surveyors  of  the  highway  in,  and  inhabitants  of  the  township  of 
Tryddyn,  for  recovery  of  72/.  8^.  3rf.,  by  an  order  of  Sessions,  dated 
the  1st  of  July,  1852,  ordered  to  be  paid  out  of  the  highway  rate  foi 
the  township,  to  Charles  Harrison,  for  the  costs  of  a  prosecution 
against  the  inhabitants  of  the  township  for  the  non-repair  of  a  high- 
way. 

In  this  case,  by  consent,  a  verdict  at  Sessions  had  passed  for  tbe 
crown,  and  the  costs  of  the  prosecution  were  directed  by  the  justices 
to  be  paid  out  of  the  highway  rate.  This  was  in  pursuance  of  the 
power  given  by  the  95th  section  of  the  General  Highway  Act,  5  &  6 
Will.  4,  c.  50,  the  words  of  which  are,  "  The  costs  of  such  prosecution 
shall  be  directed  by  the  justices  at  such  Quarter  Sessions  to  be  paid 
out  of  the  rate  made  and  levied  in  pursuance  of  this  act,  in  the  parish 
in  which  such  highway  shall  be  situate."  The  words  "  rate  made 
and  levied,"  &c,  do  not  point  merely  to  any  particular  assessment 
already  made  and  levied  at  the  time  when  the  order  of  Sessioiw 
issues,  but  to  the  highway  rate  in  general ;  and  it  was  the  duty  of 
the  persons  who  were  in  office  at  the  time  the  order  was  made,  to 
pay  the  costs  out  of  any  funds  then  in  their  hands ;  or  if  they  b»i 
none,  to  make  and  levy  a  rate  for  the  purpose  of  putting  themselves 
in  funds.  If  properly  applied  to,  and  neglecting  to  pay  costs,  whici 
in  the  one  way  or  the  other  they  possessed  or  might  procure  for 
themselves  the  means  of  paying,  they  would  be  guilty  of  a  breach  of 
duty ;  and  what  is  true  of  them  would  apply  to  their  inmiediate  suc- 
cessors.   But  imless  something  more  be  found  in  the  act  than  is 
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€X>ntained  in  this  section,  the  remedy  now  sought  for,  to  enforce  per- 
formance or  piiniBh  neglect  of  duty,  could  not  be  applied ;  the  com- 
mon law  w^ould  help  the  party  entitled  to  costs  by  a  writ  of  manda- 
mus, but  the  proceeding  by  warrant  of  distress  and  sale  must  be 
founded  on  statute.  Accordingly,- for  the  rule,  counsel  relied  on  the 
103d  section,  the  words  of  which  are,  ^  all  pencdties  and  forfeitures 
by  this  act  inflicted  or  authorized  to  be  imposed  for  any  offence 
against  tiie  same,  and  all  balances  due  from  a  surveyor,  ana  all  costs 
and  charges  to  be  allowed  and  ordered  by  the  authority  of  this  ax^t, 
ike  manner  of  levyif^^  recovering^  and  applying  of  which  is  not  hereby 
oikervnse  particularly  directed^  shall,  upon  proof  and  conviction  of 
the  offences  respectively  before  any  two  or  more  justices,  either  by 
the  confession  of  the  party  offending,  or  by  the  oath  of  any  credible 
witness  or  witnesses,  which  oath  such  justices  are  in  every  case  here- 
by folly  authorized  to  administer,  or  upon  order  made  as  aforesaid, 
be  levied,  together  with  the  costs  attending  the  information,  summons, 
and  conviction,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
offender  or  person  liable  or  ordered  to  pay  the  same  respectively,  by 
warrant  under  the  hands  of  two  or  more  justices,  before  whom  the 
party  may  have  been  convicted."  We  are  of  opinion  that  these 
words  do  not  apply  to  the  present  case,  notwithstanding  the  general- 
ity of  the  expression  ^'  all  costs  and  charges  to  be  allowed  and  ordered 
by  the  authority  of  this  act."  The  subject-matter  of  the  section  are 
those  penalties  and  forfeitures,  those  balances  due  from  a  surveyor, 
and  all  those  costs  and  charges  to  be  allowed  and  ordered  by  au- 
thority of  the  act,  ^  the  manner  of  levying ^  recovering^  and  applying 
of  which  is  not  hereby  otherwise  particularly  directed."  These  latter 
words  seem  scarcely  applicable  in  themselves  to  the  costs  now  in 
question,  for  the  statute  has  pointed  out  the  specific  fund  from  which 
they  are  to  be  paid ;  impliedly  it  authorizes  and  commands  the  sur- 
veyor to  pay  them  from  that  fund,  and  the  application  of  them  when 
paid  it  was  totally  unnecessary  to  specify,  xhe  costs  of  a  prosecu- 
tion of  an  indictment  being  given,  it  must  be  intended  that  they  were 
given  to  the  party  prosecuting. 

But  waiving  that  argument  what  is  to  be  done  in  order  to  proceed 
under  the  section?  There* must  be  either  "proof  and  conviction  of 
the  offences  respectively,"  —  which  clearly  cannot  apply  except  in 
cases  of  offences  which  cause  penalties  or  forfeitures  to  be  incurred, 
and,  at  most,  balances  to  be  paid,  the  non-payment  of  which  is  the 
offence  to  be  proved  and  convicted  of — or  tnere  must  be  an  order 
made ;  and  that  order  must  make  it  an  immediate  and  direct  duty 
for  the  party  on  whom  it  is  made,  to  pay  what  is  ordered  to  be  paid, 
whether  it  be  penalty,  forfeiture,  balance,  or  costs.  But  this  cannot 
q)ply  to  the  case  before  us,  for  the  fand  being  specified,  and  that 
being  a  rate  made  or  to  be  made,  reasonable  time  to  put  himself  in 
funds  must  necessarily  be  given  to  the  surveyor.  He  is  guilty  of  no 
de£BLult  until  such  time  has  elapsed ;  if  he  has  to  make  a  rate,  that 
rate  may  be  appealed  against  to  the  Quarter  Sessions ;  considerable 
delay  may  occur  without  any  fault  of  his,  and  to  suppose  that  ^  upon 
order  made "  he  becomes  at  once  liable  to  distress  and  sale  of  his 
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goods,  or  imprisonment,  is  not  only  unreasonable  bnt  inconsutnit 
with  the  95th  section,  which  gives  recourse  specially  to  the  high^ray 
rate,  with  all  the  consequences  of  course  implied  to  which  we  hai« 
just  alluded.  When  we  proceed  with  the  section,  we  find  that  il2 
further  provisions  are  connned  to  the  case  of  fines,  penalties,  and  for 
feitures,  and  the  costs  made  incident  to  them,  and  are  wholly  inap- 
plicable to  the  present  case ;  and  the  section  concludes  with  applpg 
the  penalties  and  forfeitures  when  levied,  half  to  the  informer,  and 
half  io  the  surveyor  of  the  parish  where  such  offence,  neglect,  or  de> 
fault  shall  happen,  to  be  applied  towards  the  repair  of  the  highways 
thereof,  unless  the  surveyor  shall  be  himself  the  informer,  in  which 
case  the  whole  shall  be  applied  towards  the  repair  of  such  highwa§ 
(meaning  probablv  highways.)  Looking,  then,  at  the  -whole  section, 
which  is  very  carelessly  drawn,  it  seems  to  us  clear  that  the  object  qI 
it  is  to  provide  means  for  the  recovery  of  penalties  and  forfeitaies, 
and  unpaid  balances,  and  the  costs  and  changes  incident  to  the  {ho- 
ceedings  which  may  be  had  for  imposing  the  two  former  or  for  pro- 
curing the  order  for  the  payment  of  the  latter ;  all  these  are  sumibaiT 
Eoceedings,  and  it  is  clear  that  to  summary  proceedings  only  the 
jislature  was  looking  when  it  enacted  these  provisions.  The  parties 
applying  for  the  rule,  therefore,  have  mistaken  their  course,  and'it 
must  be  discharged. 

Hule  discha^ei 


GtoMFERTZ  V.  BaRTLETTJ 
KoTember  14  and  16, 1853. 

Implied  WarramJty —  Sale  of  Bill  of  Exchange  —  Difference  of  In- 
scription —  Failure  of  Consideration. 

The  vendor  of  a  bill  of  exchange  impliedly  warrants  that  it  is  of  the  kind  and  descriptioa 
that  it  purports  on  the  face  of  it  to  be. 

Where,  therefore,  an  unstamped  bill  of  exchange,  purporting  to  be  a  foreign  bill  drt^^^  * 
Sierra  Leone,  but  which  had  been  really  drawn  in  London,  was  sold,  and  refused  paymwt 
by  the  acceptor :  — 

Heid,  that  the  vendee  was  entitled  to  recover  back  the  price  of  the  bill,  on  the  grotmd  of* 
failure  of  consideration. 

Action  for  money  payable  by  the  defendant  to  the  plaintiff,  and 
for  money  received  by  the  defendant  for  the  use  of  the  plaintiff. 

Plea.  —  Never  indebted. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  London 
after  Trinity  term  last,  it  appeared  that  the  plaintiff  and  the  defeoo' 
ant  had  for  the  previous  six  or  eight  months  considerable  dealings 


1  23  I^w  J.  Rep.  (n.  s.)^Q.  B.  65 ;  18  Jur.  226 ;  3  £lli8  &  Blackbom,  849. 
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together  in  respect  of  the  diBoonnting  of  bills  of  exchange ;  and  in 
Jaxiuary  last  the  defendant  produced  to  the  plaintiff,  for  the  purpose 
of  l>eing  discounted,  an  unstamped  bill,  purporting  on  the  face  of  it 
to  have  been  a  foreign  bill  drawn  at  Sierra  Leone,  and  accepted  in 
Xcondon,  but  which  it  appeared  was,  in  fact,  drawn  in  London.    The 
defendant  then  stated  to  the  plaintiff  that  he  believed  the  bill  to  be 
perfectly  good,  and  that  it  would  be  paid  at  maturity ;  that  he  would 
not  put  his  own  name  upon  it,  but  that  the  plaintiff  might  take  the 
bill  and  make  inquiries  about  it,  and  that  if  he  approved  of  it  he,  the 
defendant,  would  pay  a  liberal  discount  upon  its  being  taken  without 
his  name.   The  plaintiff  took  the  bUl,  and  upon  inquiry  was  informed 
that  the  parties  to  it  were  respectable,  and  he  thereupon  paid  the 
defendant  the  amount  of  the  bill,  less  85L  discount     The  plaintiff 
afterwards  indorsed  the  bill  to  a  person  named  Rogers,  for  the  full 
amount,  less  5L  per  cent  discount.     The  bill  was  afterwards  dishon- 
c^ed,  the  acceptor  becoming  bankrupt,  and  the  plaintiff  was  com- 
pelled to  repay  the  amount  he  had  received  from  Rogers.     Bills  of 
the  same  kmd  had  before  been  paid  by  the  acceptor,  and  an  endeavor 
iTV^as  made  to  prove  under  the  bankruptcy  of  the  acceptor  for  the 
amount  of  the  bill,  but  the  commissioner  refased  to  allow  it,  as  the 
bill  was  not  stamped.    Upon  these  facts,  the  learned  judge  was  of 
opinion  that  the  action  could  not  be  maintained,  and  the  plaintiff  was 
nonsuited,  leave  being  reserved  to  move  to  set  aside  the  nonsuit,  and 
to  enter  a  verdict  for  the  plaintiff  for  815/. 

In  the  present  term  a  rule  nisi  was  accordingly  obtained,  against 
which 

Montague  Chambers  and  Pearson,  showed  cause.  The  bill  was  a 
perfect  biQ  of  exchange,  though  unstamped.  The  acceptor  was  in 
the  habit  of  paying  bills  such  as  these.  The  mere  fact  that  his  bank- 
ruptcy prevented  him  paying  it,  cannot  entitie  the  plaintiff  to  recover 
back  the  money  he  paid  for  it.  There  has  been  no  failure  of  con- 
sideration. 

{WiGHTMAN,  J.     Will  not  the  rule  caveat  emptor  apply  to  a  latent 
iect  such  as  this  ?} 

There  is  no  implied  warranty  that  the  bill  was  drawn  at  any  par- 
ticidar  place,  or  that  it  did  not  require  a  stamp,  or  that  it  was  more  a 
bill  of  exchange  than  it  purported  to  be  on  its  face,  or  that  it  was  of 
a  merchantable  character.  In  Pa/rkinson  v.  Lee,  2  East,  314,  it  was  held 
that  there  was  no  warranty  that  hops  sold  by  sample  were  of  a  mer- 
chantable quality,  and  there  was  no  more  a  warranty  of  the  bill  in 
this  case.  The  principle  of  caveat  emptor  clearly  applies.  Co.  Lit 
102,  a.  Bree  v.  Holbech,  Dougl.  630 ;  Chandelor  v.  Lqpus,  Cro.  Jac.  4, 
and  Tat/lor  v.  BuUen,  5  Exch.  Rep.  779.  Here  the  plaintiff  had  the 
bill  to  inspect.  He  took  it  away,  and  made  such  inquiries  about  it 
as  he  pleased.     He  had  every  power  of  ascertaining  the  truth. 

[WiGHTMAN,  J.  How  can  you  distinguish  this  from  the  case  of  a 
forged  bill  ?     There  is  an  implied  warranty  that  the  instrument  is 

^nuine,  though  there  is  none  that  the  parties  are  solvent    Byles  on 
tills,  266.] 
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It  has  never  been  held  as  part  of  a  definition  of  a  bill  of  exchange 
that  it  should  be  drawn  upon  a  proper  stamp.    This  bill  is  a  genuine 
bill,  and  might  have  been  enforced  abroad.     If  a  horse  sold  vrithout 
a  warranty  die,  the  day  after  the  purchase,  of  a  latent  defect  existing 
before  the  sale,  the  loss  falls  on  the  purchaser.  Jones  v.  Rpde,  5  T'a.nnt 
488,  is  distinguisable,  for  a  forged  bill  is  no  bill  at  alL     Chapman  t. 
Speller^  14  Q.  B.  Rep.  621,  is  much  in  point  to  show  that  the  plaintiff 
cannot  recover  this  money  back ;  this  is  like  the  case  of  Baglehoie 
V.  Walters^  3  Camp.  154,  and  Pickering  v.  Dawson,  4  Taunt.  779. 
There  was  no  representation  whatever  made  at  the  sale  of  the  biB, 
which  distinguishes  this  case  from  Bridge  v.  Wain,  1  Stark.  504.    At 
most,  it  was  but  a  sale  of  what  purported  to  be  a  foreign  bilL 
[Coleridge,  J.,  referred  to  Wilson  v.  Vi/sar,4  Taunt.  288.] 
The  remedy  here,  if  at  all,  was  by  a  special  action,  and  the  plaintiff 
cannot  sue  for  the  whole  price,  upon  the  grQund  of  failure  of  consi- 
deration.    Kempson  v.  Saunders^  4  Bing.  5,  may  be  relied  on  by  the 
other  side,  but  that  case  rests  upon  the  ground  that  the  shares  sold 
were  not  salable  at  all. 

Petersdorff,  contra.     The  question  is,  whether  a  vendor  of  that 
which  purports  to  be  a  valid  security  is  not  liable  if  it  turns  out  npon 
some  latent  defect  to  be  invalid.     The  authorities  that  have  been 
cited  do  not  apply.     Here  the  bill  of  exchange  sold  was  not  of  the 
description  which  it  purported  to  be  when  sold.     It  does  not  confor 
the  rights  and  powers  it  purported  to  give.     The  sale  and  purchase 
was  of  a  bill  of  exchange  of  value  and  capable  of  being  enforced. 
In'  Young  v.  Cole,  3  Bing.  N.  C.  724,  where  bonds  were  sold  as  Gua- 
temala bonds,  and  it  turned  out  that  they  had  not  been  sealed  at  the 
time  required  to  render  the  estate  liable,  it  was  held  that  they  conid 
not  be  considered  as  Guatemala  bonds,  and  that  the  vendor  was 
bound  to  refund  the  purchase-money.     So,  here,  in  point  of  law, 
this  cannot  be  considered  as  a  bill  of  exchange.     It  purported  to  be 
a  foreign  bill,  and  apparently  did  not  require  a  stamp,  and  the  defend- 
ant implie'dly  represented  it  to  be  a  foreign  bill.   In  Addison  on  Con- 
tracts, vol.  1,  p.  152,  the  law  is  correctly  stated  to  be,  that  if  a  man 
goes  into  the  money  market  with  a  bill  or  note  and  gets  it  dis- 
counted, and  it  is  not  the  bill  or  note  of  the  parties  whose  names 
appear  upon  it,  the  money  received  in  exchange  for  it  cannot  lawfully 
be  retained,  and  that  declining  to  indorse  the  bill  does  not  rid  the 
party  negotiating  it  from  the  liability  which  attaches  to  him  for  put- 
ting off  an  instrument  as  of  a  certain  description  which  turns  out  not 
to  be  such  as  it  is  represented.    The  case  of  Jones  v.  Ryde  is  not  dis- 
tinguishable from  the  present,  and  the  decisions  on  the  cases  of  forged 
signatures  apply  strongly  to  this  case. 

Lord  Campbell,  C.  J.  At  the  trial  I  entertained  an  opinion  ad- 
verse to  the  plaintiff.  I  was  struck  with  the  consideration  that  this 
was  the  case  of  a  mere  sale,  and  that  the  vendor  had  title  in  the  thing 
sold,  and  knew  nothing  of  any  secret  defect  when  he  sold.  And  it 
was  difficult  to  say  that  the  biQ  was  of  no  value  at  the  time  of  the 
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scde,  because  at  that  time  there  was  no  strong  reason  for  supposing 

"Uiat  it  would  have  been  paid  if  the  acceptor  had  not  been  insolvent, 

SLiid  even  now^  payment  might  perhaps  be  enforced  in  a  foreign  coun- 

'txy.     I  then  thought  that  the  rule  caveat  emptor  applied ;  but  after 

li.earing  the  argument  and  the  authorities  cited,  I  think  the  action  is 

maintainable,  and  upon  this  ground,  that  the  article  sold  did  not 

^Lns\eer  the  description  under  which  it  was  sold.     If  it  had  been  a 

iforeign  bill  and  there  had  been  any  secret  defect,  the  risk  would  have 

l>een  that  of  the  purchaser ;  but  here  it  must  be  taken  that  the  bill 

^«eas  sold  as  and  for  that  which  it  purported  to  be.     On  the  face  of 

-the  bill  it  purported  to  be  drawn  at  Sierra  Leone,  and  it  was  sold  as 

answering  the  description  of  that  which  on  its  face  it  purported  to  be. 

*That  amounted  to  a  warranty  that  it  really  was  of  that  description* 

7hen,  in  point  of  fact,  it  is  not  a  bill  of  that  description*     It  is  not  a 

foreign  bill,  but  was  drawn  in  London,  and  payment  of  it  could  not 

lie  enforced  here.     This  is  not  the  case  of  a  sale  of  goods  answering 

the  description  of  the  goods  sold,  and  a  secret  defect  in  the  goodjt ; 

l>ut  it  is  the  case  of  a  thing  which  is  not  what  it  professed  to  be  when 

sold,  and  upon  this  ground  I  think  the  money  must  be  taken  to  liave 

been  paid  upon  a  mistake  of  fact,  the  bill  not  answering  the  deiM^rip* 

'tion  of  that  sold.     The  passage  quoted  from  Addison  on  ConirddH 

very  clearly,  I  think,  lays  down  the  law  on  this  subject,  and  ixAh 

Jones  V.  Byde  and  Young  v.  Cole  are  authorities  in  supfK>rt  of  iti« 

action.     In  principle  the  case  is  the  same  as  if  the  vendor  lia/i  pro* 

fessed  to  sell  a  bar  of  gold,  which  turned  out  to  be  mere  dross  i'jAiHtui 

and  disguised.     I  am,  therefore,  of  opinion,  that  the  law  impli<^  n 

promise  on  the  part  of  the  vendor  to  repay  the  parchase'rnouey,  and 

that  the  action  is  weU  brought 

CoLERiDGB,  J.  This  Is  the  case  of  a  mere  sale,  and  wliere  t}i#;re  m 
a  sale  of  goods  without  a  warranty,  the  vendor  Is  not  bound  to  mut 
that  the  thing  he  sells  possesses  either  the  quality  or  value  nn\)\HpmiA 
at  the  time  of  the  sale.  But  a  vendee  is  entitied  to  have  a  thing  of 
the  kind  and  description  which  the  thing  professes  to  be  at  the  time 
of  the  sale.  Here,  in  the  absence  of  all  fraud,  both  parties  thought 
they  were  dealing  about  a  foreign  bill,  which  on  the  laee  of  it,  thij^ 
bill  purported  to  be,  and  it  turns  out  not  to  be  a  bill  of  tiiat  ki/uJ  and 
description,  and  therefore  of  no  value ;  and  common  justice  WA\uifm 
that  the  vendee  should  not  be  bound,  and  that  the  purcliaMi^tifffUiy 
should  be  recovered  back. 

WioHTMAN,  J.  I  am  of  the  same  opinion,  on  the  ground  that  tlii; 
thing  sold  does  not  answer  the  description  of  that  wtii/;b  t)je  v<;fi/i/^r 
professed  to  selL  On  its  face  the  bill  purports  to  be  a  for<;igii  Mi  of 
exchange  not  requiring  a  stamp.  It  turns  out,  bowev<;r,  tiiat  w>  far 
from  answering  tiie  dcsermtion  of  that  for  which  it  was  sold,  it  was 
not  a  bill  drawn  at  Sierra  L»>ne,  but  an  inland  bill  re^|uiring  a  sta^np, 
and  therefore  not  a  valid  bill  in  any  court  of  law.  I  agr''^,  that  if  an 
article  sold  and  delivered  without  a  warranty,  answers  the  cb^scription 
of  that  which,  at  the  time  of  sale  it  pro£e«sed  to  be,  and  the  vendor 
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professed  to  sell,  the  rule  of  caveat  emptor  applies.  Younff  v.  Cole  and 
Jones  V.  Rpde  are  both  authorities  in  support  of  the  aiction;  sndJbm 
V.  Rf/de  is  more  especially  an  authority  in  point. 

Rule  absobUe} 


Regina  v.  The  Lord  of  the  Manor  of  Wanstead.* 

NoYcmber  17, 18W. 

Copt/hold — Admittance  —  JoitU  Devisees* 

Where  a  copyhold  estate  is  devised  to  several  as  joint  tenants,  the  lord  is  bonnd  to  adnit 
any  one  of  them  to  the  entirety,  and  cannot  refuse  to  do  so  on  the  groond  that  the  amomt 
of  fine  claimed  by  him  is  not  paid. 

A  RULE  had  been  obtained  to  show  cause  why  a  mandamus  shouii 
not  issue  to  the  lord  and  steward  of  the  manor  of  Wanstead,  com- 
manding them  to  admit  Emma  Withers  to  a  copyhold  tenement 

It  appeared  by  the  affidavits  that  the  tenement  in  question  had 
been  devised  to  the  applicant  and  two  other  persons  as  joint  tenants 
in  fee,  and  that  the  co-devisees  had  released  to  Emma  Withers,  but 
that  none  of  the  devisees  had  been  admitted.  The  steward  refused 
to  admit,  except  upon  payment  of  a  treble  fine. 

Willes  now  showed  cause.  The  release  was  altogether  inoperatife, 
as  it  is  the  act  of  a  stranger,  and  not  yet  on  the  court  roUs,  and  it  can 
never  be  placed  on  the  roUs.  Matthew  v.  Osborne^  22  Law  J.  Bejx 
(n.  s.)  C.  p.  241 ;  s.  c.  20  Eng.  Rep.  238.  The  object  is  to  deprive 
the  lord  of  the  proper  fine.  If  the  lord  admits  the  applicant  to  the* 
entirety,  it  will  operate  as  an  admittance  of  the  co-devisees.  It  w 
not  like  the  case  of  a  disclaimer.  It  will  be  said,  how^ever,  that  the 
lord  must  admit,  and  sue  for  his  fine  according  to  Rex  v.  The  Lord 
of  the  Manor  of  Hendon^  2  Term  Rep.  482.  But  by  doing  so,  the  lori 
would  be  msddng  evidence  against  himself  on  the  court  rolls,  i/  te 
should  afterwards  sue  the  co-devisees  for  their  fines. 

BarstoiOj  in  support  of  the  rule.  It  is  an  elementary  rule,  that  no 
fine  is  due  until  after  admittance.  Bac.  Abr.  *  Copyhold,'  1,  2 ;  B^^ 
V.  The  Lord  of  the  Manor  of  Hendon. 

[Lord  Campbell,  C.  J.  You  must  make  out  a  right  to  be  ad- 
mitted as  sole  tenant,  the  devise  being  to  three.] 

In  Doe  d.  Ashton  v.  Hutton,  2  Wils.  162,  it  was  held  that  the  lord 


'  The  subject  of  implied  warranties  is    Contracts,  ch.  v.  Book  ITL,  to  whici  the 
discussed  at  much  length  in  1  Parsons  on    reader  is  referred. 

9  28  Law  J.  Rep.  (n.  s.)  Q.  B.  67 ;  18  Jur.  Sll. 
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was  bormd  to  admit  one  of  six  devisees  of  a  copy  hold,  and  could  not 
seize  quosque.     Rex  v.  Wilson^  10  B.  &  C.  80,  is  also  in  point. 

Lord  Campbell,  C.  J.  We  think  that  the  role  should  be  made 
absolute.  The  release  was  no  doubt  inoperative,  because  it  was  the 
act  of  parties  who  had  not  been  admitted  on  the  rolls.  But  the 
authorities  show  that  where  there  is  a  devise  to  several  as  joint  ten- 
ants, any  one  of  them  is  entitled  to  be  admitted ;  the  lord  may  have 
such  a  rnie  as  is  given  by  law,  but  he  is  bound  to  admit  any  one  of 
the  devisees  in  the  first  instance. 

Coleridge,  J.,  Wiohtman,  J.,  and  Erle,  J.,  concurred. 

Ride  absohUe. 


E.EOi^A  V.  The  Inhabitants  of  St.  Mary  Maqdalen,  Bermondsey.^ 

November  9, 1853. 

Parish  Apprentice  —  Binding  — Regvlattons  of  Poor  Law  Commis* 
sioners — Construction  of — Directions  or  Conditions — Presumption. 

Certain  roles  iBsned  by  the  Poor  Law  Commissioners  for  regnlating  the  binding  of  parish 
apprentices,  provided,  by  article  5,  that  no  person  above  the  age  of  fourteen  should  be 
bound  withoat  his  consent,  and  no  child  under  sixteen  should  be  bound  without  the  con- 
sent of  the  &ther,  or  (if  he  was  dead)  of  the  mother  of  such  child ;  provided  that  where 
such  parent  should  be  transported,  &c.,  such  consent  should  be  dispensed  with.  Article 
15  proTided,  that  the  indenture  should  bo  executed  in  duplicate  bv  the  master  and  guard- 
ians, and  shonld  not  be  valid  unless  signed  by  the  apprentice  witnout  assistance,  and  that 
^  consent  of  the  parent  when  requisite  should  be  testified  by  his  signing  the  indenture ; 
and  where  such  consent  was  dispensed  with  under  article  5,  the  cause  of  such  dispensation 
should  be  stated  at  the  foot  of  the  indenture.  They  also  required  that  the  justices  who 
allowed  the  binding  should  certify  at  the  foot  of  the  indenture  that  they  had  examined  and 
ascertained  that  these  rules  had  been  complied  with.  An  indenture  binding  a  noor  child, 
purported  on  its  face  to  be  signed  by  the  apprentice  **  without  aid  or  assistance,'  and  there 
was  a  certificate  of  a  magistrate  at  the  foot,  as  required  by  the  above  rules.  There  was 
nothing  on  &e  face  of  the  indenture,  nor  was  any  evidence  adduced,  to  show  whether  the 
indenture  had  been  executed  in  duplicate,  or  the  apprentice  or  his  parents  had  consented 
to  the  binding,  nor  was  any  cause  of  such  consent  being  dispensed  with  stated  in  the  in- 
denture:— 

BMj  that  these  regulations  were  merely  directorv,  and  that  the  omission  to  comply  with 
them  (if  established)  would  not  affect  the  validity  of  the  indentnre ;  and  that  the  certifi- 
cate of  the  magistrate  afforded  a  presumption  that  the  rules  had  been  properly  complied 
with. 

Upon  an  appeal  against  an  order,  dated  the  11th  February,  1853 
for  the  removal  of  James  Spinks,  therein  stated  to  be  of  the  age  of 
fifteen  years,  and  an  orphan,  from  the  parish  of  St  George  the  Marlyr? 
in  the  borough  of  Southwark,  in  the  county  of  Surrey,  to  the  parish 
of  St  Mary  Magdalen,  Bermondsey,  in  the  said  county,  the  Quarter 


1 28  Law  J.  Bep.  (w.  s.)  M.  C.  1 ;  17  Jnr.  1076 ;  2  Ellis  &  Blackburn,  809. 
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Sessions  confirmed  the  said  order,  subject  to  the  opinion  of  this  coizrt 
on  the  following  case: 

On  the  hearing  of  this  appeal  it  was  proved  by  the  respondent 
parish,  that  the  pauper,  James  Spinks,  had  gained  a  settlemejit  by 
apprenticeship  in  the  appellant  parish,  if  the  indenture  of  Appren- 
ticeship under  which  he  served  was  valid  in  point  of  lai^,  with,  refers 
ence  to  the  objections  hereinafter  stated,  and  the  grounds  of  &ppeal 
applicable  thereto. 

The  indenture,  under  which  the  said  pauper  served,  was  dal^ed  the 
27th  of  October,  1851,  and  was  made  between  the  churchwaitlens 
and  overseers  of  the  poor  of  the  parish  of  St.  Mary,  Newington,  in 
the  said  county  of  Surrey,  of  the  first  part,  and  Henry  John  Liord,  a 
boot  and  shoe  maker,  of  the  second  part ;  a  copy  of  which  indentniey 
together  with  the  order  for  binding,  allowances,  and  certificates  sub- 
scribed to  or  indorsed  thereon,  was  annexed  to,  and  was  to  be  taken 
as  part  of  this  case.^ 

The  poor  of  the  parish  of  St  Mary,  Newington,  are  governed,  pit>- 
vided  for,  employed,  and  managed,  and  the  board  of  guardians  for 
that  parish  are  appointed,  under  a  local  act,  54  Geo.  3,  c  113,  \(rhich 
said  act  was  annexed  to,  and  was  to  be  taken  as  part  of  this  case. 

Certain  rules  of  the  Poor  Law  Commissioners,  dated  the  29th  of 
January,  1845,  were  given  in  evidence,  at  the  trial  of  the  appeal,  by  the 
appellants,  and  were  proved  to  have  been  issued  by  the  said  commis- 
sioners, and  sent  by  them  to  the  churchwardens  and  overseers  of  the 
said  parish  of  St.  Mary,  Newington,  more  than  fourteen  days  befoiv 
the  making  and  execution  of  the  said  indenture,  and  to  be  sign^ 
and  sealed  according  to  the  statutes  in  that  case  made  and  provided — 
a  copy  of  which  rules  was  annexed  to  and  formed  part  of  this  caae.^ 


1  The  indenture  was  in  the  ordinary  form  for  the  binding  of  "  James  Spinks,  a  poor 
chiM  of  the  age  of  fourteen  years  or  thereabouts,  who  can  read  and  write  his  own 
name,"  and  was  executed  by  the  churchwardens  and  overseers  of  St.  Maiy,  Newington, 
and  tiie  master,  and  by  the  apprentice,  "  in  the  presence  of  the  said  cnurchwuraens 
and  overseers,  without  any  aid  and  assistance  whatsoever."  The  certificate  at  the  foot 
of  the  indenture,  was  as  roUows :  — 

"  I,  G.  P.  Elliott,  Esq.,  one  of  the  mamstrates  of  the  police  courts  of  the  metropolis, 
sitting  at  the  police  court,  Lambeth,  within  the  metropolitan  police  district,  and  in  the 
county  of  Surrey,  who  have  assented  to  and  allowed  the  above  binding,  do  hereby  cer- 
tify that  I  have  examined  and  ascertained  that  the  rules,  orders,  and  regulations  of  the 
Poor  Law  Commissioners  for  the  binding  of  poor  children  apprentices,  and  applicable 
to  the  above-named  parish,  contained  in  their  general  orders  bearing  date  respectively 
the  29th  day  of  January  and  the  2 2d  day  of  August,  1845,  have  been  comphed  with. 
Dated,  &c.  G.  P.  Elliott." 

^  These  rules  purported  to  be  made  in  pursuance  of  the  powers  vested  in  the  Poor 
Law  Commissioners  by  the  4  &  5  Will.  4,  c.  76,  and  the  7  &  8  Vict  c.  101.  The  fol- 
lowing were  the  articles  material  to  this  case :  — 

THE  PARTIES. 

Art  1.  No  child  under  the  age  of  nine  years  shall  be  bound  apprentice;  and  no 
child  that  cannot  read  and  write  his  own  name. 

COKSENT. 

Art  5.    No  person  above  fourteen  years  of  age  shall  be  so  bonnd  without  his  con- 
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IThe  said  parish  of  St.  Mary,  Newington,  is  one  of  the  parishes  named 
in  the  schedule  to  those  rules  annexed* 

The  grounds  of  appeal  applicable  to  the  present  case  were  as  fol- 
Ioistb: — ^  That  the  said  indentures  were  and  are  illegal  and  void, 
l>e<:anse  it  does  not  appear  in  the  said  indentures  that  the  said  James 
Spinks  consented  to  the  alleged  binding,  or  that  either  of  his  parents 
consented  thereto;  that,  in  fact,  no  such  consent  was  given ;  that  the 
said  indentures  were  and  are  illegal  and  void,  because  it  does  not 
appear  on  the  said  indentures  that  there  was  any  cause  for  the  con- 
sent of  the  parents  of  the  said  James  Spinks  to  the  said  binding 
being  dbpensed  with ;  that  the  said  indentures  were  and  are  illegal 
and  void,  because  they  do  not  comply  with  the  enactments,  or  con- 
tain the  requisites  of  the  statutes  now  in  force  for  the  regulation  of 
the  binding  of  parish  apprentices,  and  because  they  do  not  comply 
with  the  regulations  of  the  Poor  Law  Commissioners." 

No  evidence  was  given  at  the  hearing  of  the  appeal,  except  as 
appears  from  the  indenture  and  the  allowance  thereof  by  the  police 
magistrate  and  his  certificate  at  the  foot  thereof,  that  the  said  inden- 
ture was  executed  in  duplicate  by  the  master  and  guardians,  or  the 
persons  lawfully  authorized  to  do  so. 

The  said  James  Spinks  was  at  the  time  of  the  alleged  binding 
onder  the  age  of  sixteen  years,  as  appears  by  the  said  indenture. 

No  evidence  was  given  on  the  hearing  of  the  appeal,  (otherwise 
than  by  production  of  the  indenture  with  the  order  for  binding  by  the 
police  magistrate  and  his  allowance  and  certificate  thereon,)  that  at 
the  time  of  the  making  and  execution  of  the  said  indenture  either  of 
the  parents  of  the  said  James  Spinks  was  dead,  or  that  either  of  the 
parents  of  the  said  James  Spinks  was  at  the  time  of  the  making  and 


sent ;  and  no  diild  under  the  age  of  sixteen  jean  shall  be  so  bonnd  without  the  con- 
sent of  the  father  of  such  child,  or  if  the  &ther  be  dead,  or  be  disqoalified  to  give  such 
oonsent,  as  herebafter  provided,  or  if  such  child  be  a  bastard,  without  the  consent  of 
the  mother,  if  hvinf,  of  such  child.  Provided,  that  where  the  parent  of  such  child, 
whose  consent  wouM  be  otherwise  requisite,  is  transported  beyond  the  seas,  or  is  in  the 
custody  of  the  law,  having  been  convicted  of  some  felony,  or  for  the  space  of  six 
calendar  months  before  the  time  of  executing  the  indenture,  has  deserted  such  child, 
or  for  such  space  of  time  has  been  in  the  service  of  Her  Majesty,  or  of  the  East  India 
Company,  in  foreign  parts,  such  parent,  if  the  Either,  shall  be  deemed  to  be  disquali- 
fied as  hereinbefore  stated,  and  if  it  be  the  mother,  no  such  consent  shall  be  required. 

INDENTTJKK. 

Art  15.  The  indenture  shall  be  executed  in  duplicate  by  the  master  and  the  gpard- 
iaos,  or  the  persons  lawfully  authorized  so  to  do,  and  shall  not  be  valid  unless  signed 
by  the  proposed  apprentice,  without  aid  or  assistance,  in  the  presence  of  the  said 
guardians ;  and  the  consent  of  the  parent  where  requisite  shall  oe  testified  by  such 
parent  signing  with  his  name  or  Aiark,  to  be  properly  attested,  at  the  foot  of  the  said 
indenture,  and  where  such  consent  is  dispensed  vnth  under  the  provisions  contained  in 
article  5,  the  cause  of  such  dispensation  shall  be  stated  at  the  foot  of  the  indenture  by 
soy  clerk  or  other  officer  acting  as  clerk  to  the  said  guardians.  .^ 

Art.  29  directs  that  the  justice  or  justices  who  have  allowed  the  binding,  shall  c^^rv 
at  the  foot  of  the  indenture  and  counterpart  thereof,  in  the  fonn  there  given,  wmcn 
my  that  fiiUowed  in  the  present  case. 
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execution  of  the  said  indenture,  or  ever  had  been,  transported  bepod 
the  seas,  or  in  custody  of  the  law,  having  been  convicted  of  felony; 
or  that  either  of  the  said  parents,  for  the  space  of  .six  calendar  months 
before  the  time  of  executing  the  said  indentures,  had  deserted  the  said 
James  Spinks,  or  for  such  space  of  time  had  been  in  the  service  of 
her  Majesty,  or  the  East  India  Company  in  foreign  parts ;  nor  was 
any  evidence  given  that  the  parents  of  the  pauper,  or  eitlier  of  them, 
were  or  was  alive  at  the  time  of  the  binding ;  nor  wus  any  evidence 
given  by  the  appellants  that  such  binding  was  without  ihe  consent 
of  the  pauper,  or  that  the  indenture  was  not  ex^uted  in  duplicate; 
but  evidence  was  given  by  the  pauper  that,  before  being  bound,  he 
went  to  his  master  for  a  month  on  liking,  and  was  afterwards,  and 
before  the  binding,  examined  by  the  magistrate  who  made  the  order 
for  the  binding  and  allowed  the  indenture. 

It  was  contended,  on  the  part  of  the  appellants,  that  the  said  paupea: 
gained  no  settlement  by  service  under  the  said  indenture,  becanse  the 
said  indenture  was  illegal  and  void,  inasmuch  as  it  did  not  appear  that 
the  said  indenture  was  executed  in  duplicate  by  the  master  and  gnar- 
dians  or  the  persons  lawfully  authorized  to  do  so,  as  is  required  by 
article  15  of  the  said  rules ;  and  inasmuch  as  it  did  not  appear  by  the 
said  indenture  that  the  said  James  Spinks  consented  to  the  said  alleged 
binding,  or  that  either  of  his  parents  consented  thereto,  as  required  by 
article  5  of  the  said  rules ;  and  inasmuch  as,  if  the  said  consent  of 
the  parents  were  dispensed  with  under  the  said  proviso  contained  in 
article  5  of  the  said  rules,  the  cause  of  such  dispensation  wai9  not 
stated  at  the  foot  of  the  indenture  as  required  by  article  15  of  the 
said  rules,  or  in  any  manner  whatever.  The  Court  of  Quarter  Ses- 
sions overruled  the  objections  and  confirmed  the  order  of  removal) 
subject  nevertheless  to  the  opinion  of  the  Court  of  Queen's  Bench. 

The  question  for  the  opinion  of  the  court  was,  whether,  having 
regard  to  the  grounds  of  appeal,  the  indenture  of  apprenticeship  be 
illegal  and  void  on  the  grounds  above  alleged.  If  the  court  should  be 
of  opinion  upon  the  above  objections,  having  regard  to  the  grounds  of 
appeal,  that  the  said  indenture  was  illegal  and  void,  then  the  orda 
of  Sessions  and  the  order  of  removal  were  to  be  quashed ;  but  if  the 
court  should  be  of  opinion  that  the  indenture  was  valid,  then  the 
order  of  Sessions  was  to  be  confirmed. 

Locke  and  Corner^  in  support  of  the  order  of  Sessions.  ITie  oiJj 
question  is,  whether  this  indenture  of  apprenticeship  is  valid,  ^vi1B 
reference  to  the  objections  raised  by  the  grounds  of  appeal,  which  bM 
relate  to  a  non-compliance  with  the  orders  of  the  Poor  Law  Coming' 
sioners.  The  certificate  of  the  police  magistrate  at  the  foot  of  the 
indenture  is  of  itself  sufiicient  to  make  it  valid.  But  independently 
of  this,  all  the  rules,  which  are  not  merely  directory,  have  been  strictly 
complied  with.  Reffina  v.  Fordham,  11  Ad.  &  E.  73.  It  is  said  that 
there  was  no  evidence  of  the  indenture  being  executed  in  duplicate. 
But,  in  the  first  place,  this  should  have  been  specifically  ina<J^  * 
ground  of  appeal.  Regina  v.  Birmingham,  8  Q.  B.  Rep.  410 ;  K^g^ 
V.  SC.  Mart/y  Bwngay,  12  Q.  B.  Rep.  38.     Secondly,  it  is  not  a  defect 
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which  avoids  the  iodentme.  The  15th  role  expressly  confines  the 
avoidance  of  the  indentme  to  the  case  where  it  is  not  ^^  signed  by 
the  proposed  apprentice  without  aid  or  assistance,  in  the  presence  oi 
the  said  gaaidians."  This  appears  on  the  face  of  the  indenture  to 
have  been  done. 

[Lord  Campbbll,  C.  J.  It  wonid  seem  to  be  monstrous  to  require 
a  third  person  relying  on  this  settlement  to  produce  and  prove  the 
duplicate.] 

It  is  enough  for  them  to  show  a  binding,  even  when  the  execution 
of  a  counterpart  by  the  master  is  required  by  statute.     Rex  v.  Fleets 
Cald.  S.  C.  31.  Rex  v.  St.  Nicholas^  Ipswich^  Surr.  S.  C.  91,  shows  that 
an  indenture  of  apprenticeship  is  not  void  because  it  does  not  pursue 
aU  the  statutory  directions. 
[CoLBRiDGE,  J.,  referred  to  Rex  v.  Stoke  Damerel^  7  B.  &  C.  563.] 
There  the  statute  expressly  made  the  approval  of  the  justices  neces- 
sary to  the  validity  of  the  indenture.   The  next  objection  here  is,  that 
the  apprentice  did  not  consent  to  the  binding.     This,  however,  is  not 
required  to  appear  otherwise  than  by  his  signing  the  indenture ;  indeed, 
unless  the  apprentice  was  above  fourteen  his  consent  is  not  reciuired 
by  article  5.   Here  he  is  stated  to  be  "  of  the  age  of  fourteen  or  there- 
abouts." 

[Coleridge,  J.  His  signature  seems  required  to  show  that  he  can 
read  and  write  his  own  name,  according  to  article  1.] 

Still  it  does  not  appear  necessary  to  show  his  consent  by  any  other 
means.  Then,  it  is  said  that  the  consent  of  the  parents  snould  have 
been  shown,  or  the  cause  of  its  omission  stated.  But  it  was  for  the 
appellants  to  prove  that  the  indenture  was  executed  under  such  cir- 
cumstances as  rendered  their  consent  necessary,  or  that  the  cause  of 
its  being  dispensed  with  was  one  provided  for  by  article  6. 

Enapp  and  X  Clerk^  contra.  First,  as  to  the  execution  in  duplicate. 
The  grounds  of  appeal  reqjiire  the  respondents  to  prove  that  every 
thing  necessary  to  support  the  setdement  has  been  done.  One  of 
these  requisites  is  the  execution  in  duplicate ;  and  as  no  evidence 
whatever  was  given  of  this,  the  settlement  is  not  made  out. 

[Lord  Campbell,  C.  J.  There  is  the  presumption  omina  esse  rile 
acta,  which  is  strengthened  by  the  magistrate's  certiiicat<^] 

That  will  not  cure  the  defect,  at  all  events,  of  the  consent  of  the 
parents,  or  the  reason  for  its  omission  not  being  stated.  It  muHt  be 
presumed,  until  the  contrary  be  shown,  that  the  parents  are  still  living* 
It  cannot  be  for  the  appellants  to  show  that  the  circumstancits  are 
such  as  to  dispense  with  consent.  The  same  observation  applies  to 
the  want  of  any  statement  of  the  apprentice's  own  consent 

Lord  Campbell,  C.  J.  This  case  has  been  very  ably  argued,  but 
I  must  say  that  I  feel  no  doubt.  In  the  first  place,  we  are  not  to 
Sfisnme  that  the  regulations  of  the  poor  law  commissioners  have  been 
violated  in  any  respect ;  but  we  are  bound  to  presume  that  the  police 
niagistrate  has  done  his  duty,  and  ascertained  that  they  have  been 
complied  with ;  and  there  was  no  evidence  to  rebut  this  presumption* 
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But  supposing  it  were  proved  that  the  rules  were  not  complied  \rith 
in  the  respects  complained  of,  I  should  still  be  of  opinion  that  the 
quarter  sessions  were  right  in  holding  them  to  be  merely  directory. 
There  is  no  nullifying  clause  in  any  of  the  articles,  except  as  to  ihe 
signing  by  the  apprentice,  which  was  complied  with.  As  to  the  other 
matters,  the  commissioners  have  directed  theiji  to  be  done,  but  the 
omission  to  do  them  does  not  affect  the  validity  of  the  indenture. 

Coleridge,  J.    I  think  we  must  take  it  that  the  poor  law  coinmis- 
sioners  have  expressed  in  what  respects  they  mean  those  rules  to  be 
absolute  conditions,  and  in  what  respects  they  are  to  be  mere  direc- 
tions.    They  have  stated  in  article  15  one  particular  case  in  -virhicii 
the  indenture  is  not  to  be  valid ;  but  that  language  is  not  repeated  in 
regard  to  the  other  matters.     It  is  quite  clear  that  many  of  these 
things  can  only  be  directqry.     But,  besides  this,  we  have  the  magis- 
trate first  allowing  the  indenture,  and  afterwards,  in  obedience  to 
these  ve]y  rules,  certifying  that  every  thing  required  by  them  has  been 
done.     This  adds  to  the  ordinary  presumption  that  every  thing  has 
been  rightly  done.     I  agree  that  if  you  show  that  there  is  some  con- 
dition unfulfilled  which  can  be  complied  with  only  by  a  statement 
on  the  face  of  the  instrument,  the  magistrate's  certificate  would  not 
aid  it.     But  this  is  not  so.     The  first  objection  is  as  to  the  consent 
of  the  parents  not  appearing.     But  this  is  not  necessary,  except  it 
appears  that  the  parent  is  alive,  and  his  death  is  not  one  of  the  events 
in  which  the  consent  being  dispensed  with  is  required  to  be  stated. 
Then,  as  to  the  child's  own  consent.     It  is  not  stated  in  terms  that 
this  is  to  appear  on  the  face  of  the  indenture ;  but  it  is  required  that 
he  shall  sign  the  instrument  without  aid  or  assistance.   This,  probably^ 
was  for  the  purpose  of  securing  his  being  able  to  read  and  write.     If, 
then,  this  need  not  appear  on  the  face  of  the  instrument,  there  is 
nothing  to  rebut  the  presumption. 

WiGHTMAN,  J.  There  is  nothing  on  the  facp  of  the  indenture  to 
show  that  the  rules  have  not  been  complied  with ;  and  I  think  the 
Sessions  decided  rightly,  that  these  rules,  with  one  exception,  which 
has  been  complied  with,  are  merely  directory.  I  also  consider  the 
certificate  of  the  magistrate  as  strengthening  the  presumption  that 
every  thing  was  properly  done. 

Erle,  J.  I  agree  in  drawing  the  presumption  of  fact,  and  I  quite 
concur  in  the  decision  of  the  Quarter  Sessions  which  held  these  roles 
directory  and  not  going  to  the  validity  of  the  indenture.  I  think 
much  mischief  would  be  done  by  holding  the  indenture  to  be  void 
because  some  of  the  regulations  are  not  complied  with  when  every 
thing  else  has  been  properly  done.  It  is  therefore  a  salutary  view  to 
read  these  rules  as  directory,  unless  there  is  something  expressly 
stating  that  they  are  to  affect  the  validity  of  the  indenture. 

Order  of  Sessions  confirmed. 


COURT  OF  QUEEN'S  BENCH,  1854.  167 

Beglna  v.  Harden. 


BAIL  COURT. 

■ 

Regina  V,  Harden.' 

November  25, 1853 ;  and  January  18, 1854. 

Mandamus  —  Showing  Cause  —  Costs, 

Although  the  costs  of  obtaining  a  writ  of  mandamus,  where  cause  is  shown,  are  in  the  dis- 
cretion of  the  coart,  yet  they  ought  to  be  given  to  the  successful  party,  unless  there  are 
strong  grounds  to  the  contrary. 

The  guardians  of  the  N.  Union  sued  H.  in  the  countv  court,  for  their  expenses  in  removing 
a  nuisance,  certain  justices  having  mode  an  order  ror  its  removal,  under  the  11  &  12  Vict. 
C.  123,  and  which  order  H.  had  disobeyed.  H.  applied  at  chambers  for  a  prohibition,  upon 
the  ground  that  title  to  land  would  come  in  question.  The  learned  judge  did  not  decide 
the  question,  but  suggested  an  application  to  the  full  court.  Tliis,  hoAvcver,  was  not 
made,  although  the  county  court  judge  himself  prepared  a  case.  The  cause  was  tried  in 
the  county  court,  and  a  verdict  passed  for  the  plaintiffs.  The  judge,  however,  refused  to 
make  an  order  for  payment.  A  mandamus,  against  which  H.  had  showed  cause,  was  then 
obtained,  mainly  upon  the  construction  of  the  11  &  12  Vict.  c.  123,  s.  3 :  — 

HMj  that  there  were  sufficiently  strong  grounds  for  exempting  the  defendant  from  payment 
of  tho  costs  of  obtaining  the  mandamus 

In  this  case  a  rale  had  been  obtained  calling  upon  C.  A.  Holland 
to  show  (^ose  why  he  should  not  pay  the  costs  of  a  rule  for  a  man- 
damus which  had  been  directed  to  the  judge  of  the  County  Court  of 
Cheshire,  holden  at  Northwich,  commanding  him  to  order  payment, 
at  such  time  or  by  such  instalments  as  to  the  said  judge  should  seem 
fit,  of  the  sum  of  18/.  155.  6d.,  for  which  judgment  Had  been  awarded 
in  a  plaint  between  the  ^ardians  of  the  poor  of  the  Northwich  Union 
and  C.  A.  Holland.  Under  the  11  &  12  Vict.  c.  123,  s.  3,  (the  Nuis- 
ances  Removal  and  Diseases  Prevention  Act,  1848,)  certain  justices 
had  made  an  order  directed  "  to  the  owner  of  a  certain  ditch,  situate," 
Stc,  whereby  they  ordered  "  the  said  owner  of  the  said  ditch  within 
forty-eight  hours  to  cover  the  ditch."  This  order  not  being  complied 
with,  the  guardians  of  the  union,  under  the  powers  of  the  act,  them- 
selves removed  the  nuisance,  and  incurred  expenses  to  the  amount 
of  18/.  155.  6rf.  A  plaint  for  this  amount  issued  out  of  the  above 
county  court,  at  the  suit  of  the  guardians,  against  Holland,  as  the 
owner  of  the  ditch.  An  application  was  then  made  on  behalf  of  the 
defendant  to  Crompton,  J.,  at  chambers,  for  a  prohibition,  upon  the 
ground  that  he  disclaimed  the  ownership  of  the  ditch,  and  therefore 
a  question  of  title  would  be  raised  between  the  parties.  The  learned 
judge,  without  giving  any  opinion  upon  the  point,  made  an  order 
that  the  cause  should  stand  over  until  the  17th  November,  to  enable 
the  defendant  to  renew  his  application  by  motion  in  court.  Such 
motion,  however,  was  not  made,  and  the  plaint  came  on  to  be  heard 
before  a  jury.  The  defendant  objected  that  the  judge  had  no  juris- 
diction to  try  the  cause ;  but  the  judge,  being  under  the  impression 


1 18  Jur.  147 ;  28  Law  J.  Eep.  (n.  s.)  Q.  B.  127. 
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that  Cromptoa,  J.,  had  decided  that  he  had  jniisdiction,  left  the  case 
to  the  jury,  who  found  for  the  plaintiffs ;  but  in  conaequenoe  of  the 
judge  being  doubtful  whether  he  had  jurisdiction,  he  refused  to  make 
an  order  for  payment,  and  himself  prepared  a  case  for  the  applicatiofi 
to  the  full  court.  The  plainti£&,  however,  applied  for  a  mandamus, 
against  which  cause  was  shown  on  the  part  of  the  defendant,  but  the 
rule  was  made  absolute.  See  Regina  y.  Hardenj  2  EL  d&  BL  1^; 
8.  c.  18  Eng.  Rep.  403. 

Cowling  (with  him  Holland)  now  showed  cause.     The  jndge  of 
the  county  court  was  wrong,  as  decided  in  Regina  y.  Harden  ;  but  the 
question  now  is,  not  whether  he  was  right  or  wrong,  but  -wbeth^ 
the  judge  having  so  decided,  another  party,  who  was  interested  in 
that  decision,  would  not  be  justified  in  reasonably  supposing^  he  was 
right,  and  therefore  also  justified  in  opposing  the  rule.     The  comt 
has  power  to  award  costs ;  but  it  is  a  case  of  discretion,  and  this 
comes  within  that  class  of  cases  in  which  the  court  have  thought 
that  they  ought  not  to  grant  the  costs.     Rex  v.   The   Sheriff  ^ 
Middlesex,  5  Q.  B.  365 ;  Rex  v.  The  Lard  of  the  Manor  of  Omdie^ 
1  Ad.  &  EL  299,  note  (c) ;  Rex  v.  The  Commissioners  of  The  Thames 
Navigation,  5  Ad.  &  EL  817.     There  is  another  class  of  cases  qaste 
distinct  from  the  above,  but  still  consistent  with  them.     They  are 
cases  in  which  the  party  who  supports  the  judgment  of  the  comt 
below  has  taken  preliminary  objections,  and  endeavored  to  prevent 
the  case  from  being  heard  at  all,  or  to  have  a  decision  upon  tiie 
merits.  Regina  v.  The  Justices  of  SuMrrey,  14  Q.  B.  684 ;  Rex  v.  Tkt 
Justices  of  London,  9  Q.  B.  46 ;  Rex  v.  2*e  Justices  of  Cheshire,  5 
DowL  &  L.  426.     We  did  not  say  this  cause  ought  not  to  be  tried 
at  all,  but  merely  that  it  should  be  tried  before  a  more  competent  tii* 
bunaL     In  Rex  v.  The  Mayor  of  Newlmry,  1  Q.  B.  751,  costs  were 
awarded,  but  under  very  different  circumsiknces  to  the  present.  They 
were  given  against  the  party  who  was  himself  the  assailant.    The 
question  raised  upon  the  mandamus  was  a  new  one ;  and  in  Rex  v. 
The  Archbishop  of  Canterbury,  15  East,  159,  the  costs  were  refused 
upon  that  ground.     This  case  is  similiar  to  that  of  a  new  trial  being 
obtained  upon  the  ground  of  misdirection,  and  there  the  court  will 
not  grant  costs.    2  Arch.  Prac  1343. 

Pashley,  contra.  The  practice  in  these  cases  is  now,  by  recent 
cases,  put  upon  a  clear  footing ;  and  the  rule  is,  that  costs  follow  the 
event.  All  cases  of  mandamus  to  inferior  courts  or  magistrates  must 
be  upon  points  which  are  called  preliminary  objections ;  and  this  is  just 
as  much  a  preliminary  objection  as  any  other  of  the  cases  referred  ta 

[Erle,  J.  Mr.  Cowling  says  all  they  object  to  is  trying  the 
matter  in  the  county  court ;  they  cure  quite  willing  it  should  be  tried 
elsewhere.] 

The  principle  upon  which  the  cases  all  go  is,  that  the  party 
who  has  taken  an  objection  which  is  bad,  and  puts  his  opponent 
to  the  costs  of  coming  for  a  mandamus,  should  pay  such  costs.  This 
is  the  rule ;  and  it  is  now  almost  a  matter  of  course  to  allow  costs, 
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although  the  court  has  reseived  to  itself  a  discretion ;  but  the  cir- 
cumstances must  be  very  peculiar  to  induce  them  to  exercise  it 

Our.  adv.  vuU. 

January  18, 1854.    Eble,  J.,  now  deUyered  the  following  judgment 
This  was  a  role  calling  on  Mr.  Holland  to  pay  the  costs  of  a  rule  for 
a  mandamus  to  the  county  court  judge  of  Cheshire  to  hear  a  suit, 
which  w^as  made  absolute,  but  Holland  has  shown  cause  against  it. 
The  late  cases  have  generally  given  the  costs  of  obtaining  the  writ 
to  the  successful  party;  and  though  it  is  a  matter  for  the  discretion 
of  the  court,  it  is  said  that  they  ought  to  be  given,  unless  there  are 
strong  grounds  to  the  contrary.    Rex  v.  Uie  Mayor  of  Newbury ^  1 
Q^  B.  751.     Taking  that  to  be  the  rule,  I  have  come  to  the  conclu- 
fioonthat  this  defendant  has  shown  sufficiently  strong  grounds  for 
holding  him  to  be  exempt     The  objection  that  title  to  land  was  in 
question  was  IrAe,  and  would  have  ousted  the  jurisdiction  if  there 
had  not  been  a  subsequent  enactment     It  was  an  objection  to  the 
tribunal,  which  did  not  decide  the  contest  without  deciding  the 
ments :  it  had  the  sanction  of  the  judge  of  the  county  court,  and  it 
had,  in  a  degree,  the  sanction  of  (>ompton,  J.,  at  chambers,  who  pro- 
vided for  an  application  to  the  full  court  for  a  prohibition,  as  appears 
by  the  statement  in  the  case  of  Regina  v.  Sbrden.    The  objection 
had  again  the  sanction  of  the  county  court  judge,  when  he  prepared 
a  case  for  the  application  so  provided  for,  and  himself  stayed  the 
proceedings  in  oraer  that  it  might  be  made ;  and  in  all  these  appli- 
cations, as  the  law  was  then  understood,  the  defendant  was  entiued 
to  succeed ;  and  the  application  for  the  mandamus  was  supported 
only  by  a  reference  to  a  subsequent  statute,  which  had  not  been 
before  adverted  to,  and  then  received  first  a  judicial  construction. 

Rule  discharged. 


£i  re  James  Edbcundson.^ 

Kay  9,  1851. 

Certiorari  —  I^oceedings  for  the  Assessment  of  Railway  Damages. 

An  sdindication  by  two  {nstioM,  voder  the  Laada  CUiues  Consolidatioii  Act,  1845,  and 
Bailwayg  Clauses  Coniolidatioii  Act,  1845,  of  the  sum  (below  50^.)  to  be  oaid  by  a  r^- 
waj  company  as  compensation  to  a  party  whose  lands  have  been  injuriously  aflTected  by 
^  exercise  of  their  statutory  powers,  is  an  order  within  stat.  11  &  12  Vict.  c.  43,  s.  1,  and 
vbad,  under  sect.  11,  if  the  complaint  on  which  the  order  is  fonnded  be  made  more  than 
six  calendar  months  after  the  cause  of  complaint  arose. 

Bach  order  may  be  brought  up  by  certiorari,  to  be  quashed. 

R.  Hall,  in  last  Hilary  term,  obtained  a  rule  calling  on  Joseph 
Gieenwood  and  William  Busfeild  Ferrand,  Esquires,  two  justices  for 

^17  Qneen'8  Bench  Beports,  67. 
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the  West  Biding  of  Yorkshire,  to  show  cause  why  a  cerHorari  should 
not  issue  to  remove  into  this  court  the  order  after  mentioned,  on  the 
grounds,  (among  others,)  ^  that  the  said  justices  had  no  jurisdiction 
VOL  the  matter  respecting  which  the  said  order  was  made ;  that  the 
said  order  shows,  on  the  face  thereof,  and  the  fact  also  is,  that  the 
cause,  or  several  causes  of  complaint  therein  mentioned,  did  not,  nor 
did  any  of  them,  arise  within  six  calendar  months  before  the  making 
of  the  said  order  or  the  making  of  the  complaint,  or  laying  of  the 
information,  whereon  the  said  order  was  made;  that  the  said  justices 
had  notice,  on  the  hearing,  that  the  said  cause  or  caxises,''  &c.  '<  did 
not,  nor  did  any  of  them,  arise  within  six  cal^idar  months  as  afoxe^ 
said;"  <^that  the  sum  awarded  comprises  compensation  for  injuries 
and  damage  for  which  the  justices  had  no  jurisdiction  to  award  com- 
pensation,  to  wit,''  the  said  trespasses,  and  the  compensation  award- 
ed, in  respect  of  iixe  road  in  the  order  mentioned :  ^  mat  the  supposed 
damages  and  injuries  were  not  done  in  the  exercise  of  any  statutory 
power ;  that  none  of  the  notices,  c^  proceedings  under  which  alone 
the  said  damages  and  injuries  would  be  done  in  the  exercise  of  the 
statutory  powers  referred  to  in  the  order,  so  as  to  give  jurisdiction 
to  justices  to  award  compensation  in  that  behalf^  are  alleged  on  the 
face  of  the  said  order,  nor  were  any  such  notioes  ever  given  or  pro- 
ceedings  ever  taken." 

The  order,  a  copy  of  which  was  annexed  to  the  affidavits  on  be- 
half of  the  company,  recited  a  complaint  made  13th  September,  1850, 
wherein  it  was  stated  before  the  said  justices  that  the  said  James 
Edmundson  was,  at  the  time,  &c.,  and  stiU  was,  the  occupier  of  cer- 
tain closes  and  a  road  adjoining  the  railway  of  the  company;  that 
the  company,  in  exercise  of  their  powers  under  their  special  act^  and 
the  other  acts  incorporated  therewith,^  in  the  years  1846, 1847,  during 
the  formation  of  the  said  railway  and  the  progress  of  the  worl^ 
thereof,  did  great  damage  and  injury  to  the  said  closes,  and  to  cer- 
tain of  the  fences,  &c  of  the  said  doses,  and  to  the  surface,  &;c.  of 
the  said  road,  by  throwing,  &c  large  quantities  of  timber,  wood  and 
stone  in  and  on  the  said  closes  and  road,  &c.,  and  bv  causing  part 
of  one  of  the  said  closes  to  be  flooded  with  water,  &c. ;  for  which 
damage  and  injury,  amounting  to  31Z.  155.,  the  said  James  Edmund- 
son  had  not  received  any  compensation :  that  the  amount  of  the  said 
compensation  could  not  be  settled  by  agreement  between  the  said 
James  Edmundson  and  the  companv;  and  that  the  proper  sum- 
monses and  notices  had  been  sent  to  the  company,  who  had  not  ap- 


^  Stat  8  &  9  Vict  c  38,  local  and  ^qtbohsJ^  public,  "  for  exuiblinff  the  Leeds  and 
Bradford  Railway  Comj^y  to  make  a  railway  irom  Shipley  to  Come,  with  a  branch 
to  Haworth."  Sect  2  incorporates  the  Lands  Clauses  Consolidation  Act,  1845,  cmd 
(except  BO  &r  as  relates  to  tolls)  the  Railways  Clauses  Consolidation  Act,  1845 ;  and 
enacts  that  the  provisions  of  stat  7  &  8  Yict  c.  59,  (except  so  £u:  as  repealed  or  al- 
tered) shall  operate  as  if  reenacted. 

^  Ijie  other  act  mentioned  in  the  argument  was,  7  &  8  Yict  c.  59,  local  and  per- 
sonal, public,  **  for  maldne  a  reulway  from  Leeds  to  Bradford,  with  a  branch  to  the 
N(»th  Midland  Baaway." 
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peaied  before  the  said  justices.  The  order  then  proceeded  to  state 
that  the  jastices,  having  heard  the  matter  of  the  said  application,  and 
examined  James  Edmundson  and  his  witnesses  upon  oath,  and  no 
evidence  being  tendered  on  the  other  side,  did  '^  ascertain,  determine, 
and  setUe  "  the  said  amount  of  compensation  at  31/.  15^. ;  and  did 
^  adjudge  the  said  company  to  pay  the  same "  to  the  said  James 
Edmundson,  with  6L  135.  8(L  costs,  ^  on  demand." 

Joseph  Addison  (on  behalf  of  Ferrand)  now  showed  cause.  A  cer- 
Horari  cannot  issue  to  bring  up  this  order.  It  is  an  order  of  adjudica- 
tion made  by  two  justices  under  the  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict  c.  18 ;  and  the  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  20,  which  are  incorporated  with  the  two 
flpecial  acts  of  the  company.  In  sects.  145,  156,  respectively,  of 
tbeee  statutes,  it  is  enacted  that  no  proceeding  in  pursuance  of  them 
or  any  act  incorporated  therewith  shall  be  removed  by  certiorari  or 
otherwise  into  any  of  the  superior  courts.  Clauses  expressly  taking 
away  the  right  of  certiorari  have  always  been  strictly  enforced.  The 
cases  are  collected  in  Archbold's  Crown  Practice,  p.  155.  It  is  ob- 
jected that,  by  stat  11  &  12  Vict  c.  42,  s.  11,  the  order  is  bad,  inas- 
much as  the  matter  of  complaint  did  not  arise  within  six  calendar 
months  before  the  making  of  the  complaint.  The  objection  must  be 
maintained  to  the  extent  of  showing  want  of  jurisdiction ;  otherwise 
this  court  cannot  review  the  decision  of  the  m^strates,  no  other  ob- 
jection appealing  on  the  face  of  the  order ;  Megina  v.  BoUon^  1  Q. 
B.66. 

But,  further,  stat.  11  d&  12  Vict,  c  43,  s.  11,  does  not  apply.  It 
refers  only  to  the  recovery  of  forfeitures  and  penalties.  Here  the 
order  is  an  adjudication  between  the  parties,  made  at  the  retjuest  of 
both.  If  the  section  were  held  applicable  to  cases  like  the  present, 
the  result  would  be  that  the  time  for  laying  the  complaint  would  be 
limited  only  where  the  amount  is  under  50^,  and  the  claim  conse- 
quently within  the  jurisdiction  of  the  magistrates,  by  sect.  22  of  the 
Lands  Clauses  Consolidation  Act 

[LoBD  Campbell,  C.  J.  What  is  the  complaint  referred  to,  in  stat 
11  &  12  Vict  c  43,  8. 11,  as  "  such  complaint  ?  "]     . 

It  is  described  in  sect  1,  as  a  complaint  '^made  to  any  such  justice, 
or  justices  upon  which  he,  or  they  have,  or  shall  have  authority  by 
law  to  make  any  order  for  the  payment  of  money  or  otherwise."  This 
is  not  an  order  to  pay  money,  in  the  sense  contemplated  by  that 
section :  the  essence  of  this  order  is  the  justices'  approval  of  the 
amoxmt 

[Lord  Campbell,  C.  J.  All  judicial  orders  for  payment  of  money 
must  be  preceded  by  an  adjudication  as  to  the  matter  in  dispute.] 

Sect  2  of  the  same  statute,  which  empowers  justices  to  issue  their 
warrant  for  the  apprehension  of  the  party  against  whom  the  com- 
plaint has  been  made,  and  sect  19,  which  empowers  them,  in  certain 
cases,  to  imprison  such  party,  if  convicted,  with  hard  labor,  show  that 
the  statute  was  not  intended  to  apply  to  a  claim  of  a  civil  nature, 
but  only  to  complaints  and  informations  partaking  of  the  charac- 
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ter  of  criminal  proceedings.    It  cannot  apply  to  the  case  of  a  daim 
against  a  corporate  body. 

iLoRD  Campbell,  C.  J.  Would  it  not  enable  magistrates  to  ^i 
icate  on  a  claim  for  payment  made  against  a  corporate  body  by  t 
servant  hired  by  such  corporation  ?  The  case  of  master  and  servant 
is  not  within  the  list  of  excepted  cases  in  sect  35.] 

It  may  be  questioned  whether  stat.  4  G.  c.  34,  applies  to  coipan* 
tions  at  all.  In  cases  within  the  Lands  Clauses  Act,  the  adjimica* 
tion  is  in  the  nature  of  a  statutory  award :  it  may  be  made  upon  tte 
application  of  either  party.  If  the  company  asked  for  the  tnrder,ii 
what  sense  could  it  affect  them,  so  as  to  fall  within  sect  11  &IS 
Vict  c.  43,  8. 11  ? 

[Erle,  J.  How  could  suph  a  case  occur  ?  The  justices,  unfa 
sect  22  of  the  Lands  Clauses  Act,  have  jurisdiction  only  when  tte 
claim  is  under  50L  How  can  the  company  assume  tiiat  the  claim  is 
so  limited  ?] 

There  might  have  been  a  claim  made  in  fact  Sects.  140, 142,  of 
the  Railways  Clauses  Act,  may  be  relied  on,  the  former  of  whidi 
has  the  phrase  "  ordered  to  be  paid."  But  the  acts  of  the  magis- 
trates, thore  pointed  to,  are  not  acts  done  in  the  execntioii  of  the  ordh 
nary  powers  of  justices  of  the  peace ;  and  to  such  only  stat  ll&H 
Vict  c.  43,  s.  11,  applies.  It  will  also  be  contended  that  the  subject 
matter  of  complaint  in  the  present  case  was  not  one  which  is  re- 
ferred to  the  determination  of  two  justices  by  the  Lands  or  the 
Railways  Clauses  Consolidation  Act,  1845,  the  latter  of  which,  ifl 
sect  44,  lays  down  the  same  course  of  proceedings  in  respect  of  dis- 
puted compensation  as  the  former,  which  sets  out  those  proceedings 
at  length  in  sects.  22,  '23,  24. 

[Erlb,  J.  I  do  not  think  the  order  here  is  made  under  any  of 
these  sections:  they  apply  to  cases  of  disputed  compensation  for 
injuries  done  to  parties  who  have  had  notice  from  the  company  that 
their  lands  have  been  taken,  and  whose  lands  have  afterwards  been 
injuriously  affected  through  such  taking :  that  is  clear  from  the  words 
of  sect  22.  The  present  case  is  that  of  a  neighboring  land  owner, 
whose  property  has  been  damaged  by  the  works  of  the  company.) 

It  has  been  decided,  in  Regina  v.  Eastern  Counties  Bmhioay  0^ 
pant/y  2  Q.  B.  347 ;  see  Olover  v.  North  Staffordshire  Railway  G^ 
pany^  16  Q.  B.  912,  s.  c.  6  Eng.  Rep.  335,  that  compensation  may  he 
claimed  under  clauses  of  a  special  act  not  substantially  differing  ^^^ 
the  clauses  under  discussion,  for  injury  done  to  lands  which  have 
not  been  taken  by  the  company. 

FErlb,  J.  Sect  68  of  the  Lands  Clauses  Consolidation  M 
1845,  is  the  clause  corresponding  to  the  clauses  there  decided 
upon.] 

Sect  6  of  the  Railways  Clauses  Act  clearly  includes  the  present 
case.  It  enacts  that  compensation  is  to  be  made,  bv  the  compaflfi 
to  the  owners  and  occupiers  of,  "  and  all  other  parties  interested  iDj 
any  lands  taken  or  used  for  the  purposes  of  the  railway,  or  i^;^' 
riously  affected  by  the  construction  thereof,"  "  for  all  damage  sustaJB- 
ed  by  such  owners,  occupiers,  and  other  parties,  by  reason  of  the 
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eoLerpise,  as  regards  such  lands,  of  the  powers"  by  this  act,  or  the 
special  or  any  incorporated  act,  vested  in  the  company ;  the  amount 
of  &uch  compensation,  except  where  it  is  otherwise  provided  by  this 
or  the  special  act,  to  be  ascertained  and  determined  according  to  the 
provisions  of  the  Lands  Clauses  Act.  Now  the  order  itself  here 
states,  on  the  face  of  it,  that  the  acts  in  respect  of  which  compen* 
sation  is  claimed  were  acts  done  in  pursuance  of  the  powers  vested 
by  statute  in  the  company.  They  clearly  amounted  to  a  temporary 
occupation  under  sect.  32  of  the  Railways  Clauses  Act;  all  com- 
pensation in  respect  of  which  is,  by  sect.  44  of  the  same  act,  to  be 
determined  according  to  the  provisions  of  the  Lands  Clauses  Act. 

[EsLE,  J.  That  is,  in  the  present  case,  by  two  justices,  the  amount 
being  under  SOL :  the  question,  therefore,  after  all,  is  whether  the 
order  for  payment  is,  within  stat.  11  &  l2  Vict  c.  43,  s.  11.] 

The  amiment  then  is,  that  this  is  an  assessment  of  amount,  and 
not  an  order ;  and,  further,  that,  to  raise  the  objection  under  stat.  11 
&12  Vict  c  43,  s.  11,  the  order,  if  it  be  one,  must  show  upon  the  face 
of  it  that  the  matter  of  complaint  did  not  arise  within  six  calendar 
months  before  the  making  of  such  order. 

T.  F.  EBis  (for  Greenwood)  did  not  oppose  the  rule. 

JZ.  JBaUj  contr^  was  stopped  by  the  court 

LoBD  Campbsll,  C.  J.     We  understand  it  to  be  the  wish  of  both 
parties  that  we  should  pronounce  at  once  as  to  the  validity  of  this 
order,  without  deferring  our  judgment  till  it  is  brought  up  by  cer* 
Uoraru    I  am  of  opinion  that  stat  11  &c  12  Vict  c  43,  s.  11,  applies 
to  the  present  case,  and  that  the  order  is  bad,  inasmuch  as  the  matter 
of  complaint  did  not  arise  within  six  calendar  months  before  the 
complaint  was  made.     I  think  it  is  clear  that  this  is  an  order  within 
the  scope  and  meaning  of  the  statute.     The  words  of  sect  1,  with 
reference  to  which  sect  11  must  be  read,  are  very  broad ;  they  are 
very  broad;  they  are,  "  any  order  for  the  payment  of  money  or  other- 
wise."   The  present  order  is  made  under  the  provisions  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845.      That  act  clearly  treats  as 
dders  the  decisions  by  justices  for  which  the  Lands  Clauses  Act 
provides  in  cases  of  disputed  compensation,  by  sects.  22,  24.      Sect 
140  of  the  Bailways  Clauses  Act  speaks  of  the  sums  awarded  in 
wich  cases  as  "  (wrdered  to  be  paid  "  by  the  justices ;  who,  in  default 
of  payment,  may  issue  their  warrant  of  distress.     It  has  been  con- 
tended that  such  an  order  amounts  only  to  an  award ;  but  it  is,  at 
all  events,  an  award  under  a  statutory  power,  which  power  enables 
the  referee  to  order  payment  of  the  sum  awarded,  and  to  issue  a 
warrant  of  <listress  in  default  of  payment     That  is  clearly  an  order 
within  stat  11  &  12  Vict.  c.  43,  s.  11.     Mr.  Addison  contends  that 
the  machinery  of  stat  11  &  12  Vict,  c  43,  does  not  apply  to  a  cor- 
poration :  there  is,  however,  enough  in  that  act  to  bring  a  corpora- 
tion within  its  scope,  inasmuch  as  it  comprehends  a  power  of  dis- 
tJfcss  for  raising  sums  which  the  magistrate  orders  to  be  paid.   The 
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or^er,  therefore,  aa  it  ifl  not  in  accoidance  with  the  proYisions  of 
that  section,  is  bad.  4 

Patteson,  J.     The  question  in  this  case  is  whether  stat.  11  k 
12  Vict,  c  43,  s.  11,  applies  to  an  order  of  jui^tices  under  the  provs- 
ions  of  the  Railways  Clauses  Consolidation  Act,  1845.     Sect  1  of 
the  former  act  defines  the  orders  to  which  sect  11  refers,  as  ^anj 
order"  by  justices  "for  the  payment  of  money  or  otherwise."    I  was 
in  some  doubt  under  what  particular  section  of  the  Railways  Oanses 
Act,  or  the  Lands  Clauses  Act,  with  which  the  former,  as  regards 
cases  of  disputed  compensation,  is  incorporated,  the  order  in  the  pie- 
sent  case  was  made.     It  appears,  I  think,  to  have  been  under  sect.  6 
of  the  former  act,  which  provides  for  cases  of  dieputed  compensalioa 
to  parties  whose  lands  have  Been  '^injuriously  affected."    Those  cases 
are  clearly  to  be  settled,  where  the  claim  is  under  50Lj  according  to 
sect  22  of  the  Lands  Clauses  Act;  that  is,  by  two  justices,  who 
have  power,  by  sect.  24  of  the  same  act,  to  '^  hear  and  determine" 
the  cases  so  referred  to  them  by  the  act.     No  particular  mode  of  en- 
forcing the  decision  is  provided  by  the  act,  either  where  the  qii» 
tion  is  referred  to   two  justices,  or  where  it  is  brought  before  a 
jury :  and  the  question  as  to  the  mode  of  recovering  the  sum  award- 
ed, whether  by  mandamus,  or  an  action  of  debt,   or   otherwise, 
has  been  frequently  raised.    It  seems  to  me  that,  as  sects.  22,  % 
provide  no  method  of  enforcing  payment,  the  case  is  within' sect 
140  of  the  Railways  Clauses  Act,  and  tiie   payment  msj  be  en- 
forced by  distress.    But  for  this  there  must  be  an  order.     That  viO 
bring  the  case  within  stat  11  &  12  Vict  c  43.     Therefore,  the  com- 
plaint, here,  not  having  been  made,  as  sect  11  of  that  act  directs, 
within  six  calendar  months  after  Ihe  cause  of  complaint  arose,  the 
justices  had  no  jurisdiction  to  make  such  order. 

WioHTMAN,  J.  It  is  not  very  important  to  ascertain  the  precise 
nature  of  the  damage  for  which  compensation  has  been  claimed  is 
the  present  case :  it  comes,  I  think,  at  all  events,  within  sects.  22,  ^ 
of  the  Lands  Clauses  Act,  by  which  disputed  cases  of  compensa- 
tion to  parties  whose  lands  have  been  "  injuriously  affected,''  if  tte 
damage  be  under  502^  are  to  be  settled  by  two  justices.  The  qn^ 
tion  is,  whether  an  adjudication  of  this  description  is  an  order  witiun 
stat  11  &  12  Vict  c.  43,  s.  11.  It  is  true  that  the  word  "order"  is 
not  used  in  the  instrument  of  adjudication ;  but  it  is  clearly  in  the 
nature  of  an  order,  and  within  the  very  broad  language  of  the  first 
section  of  stat  11  &  12  Vict  c  43.  That  being  so,  there  can  be  na 
doubt  that  it  is  bad  by  reason  of  the  complaint  having  been  made 
more  than  six  calendar  months  after  the  cause  of  complaint 

Erle,  J.  It  seems  to  me  that  this  order  has  been  made  imoer 
sect  24  of  the  Lands  Clauses  Consolidation  Act  And  if  it  ^ 
within  stat  11  &  12  Vict  c  43,  it  is  bad,  not  being  within  the  restric- 
tions of  sect  11  of  that  act  I  think  that  a  decision  by  ihe  ]U»ti(*« 
of  the  sum  that  is  to  be  paid  amounts  to  an  order  to  pay  that  sum  '* 
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and  the  language  of  sect  140  of  the  Bailways  danses  Act  deaily 
bIio^ws  that  it  is  treated  by  that  statate  as  such;  consequently  the 
order  in  question  is  within  stat  11  &  12  Vict  c.  43,  and  is  therefore 
bad^  for  the  reason  I  have  stated.  It  is  of  great  impcHrtance  that 
it  should  be  known,  as  magistrates  have  ezclnsiYe  jurisdiction  in 
cases  like  these,  where  the  amount  claimed  is  under  SO/L,  that  the 
time  for  making  the  complaint  is  limited  to  six  months  after  the 
cause  of  complaint  anses;  and  that,  where  the  amount  is  above 
50Lj  the  time  is  either  unlimited,  or  is,  at  all  events,  not  limited  by 
Stat  11  &  12  Vict  c.  43,  s.  IL 

Bmle  absobtU. 


Bboina  v.  LonohobnJ 

Hay  18,  1851. 

Pauper  Lunatic —  Order  of  Justices  to  seize  Effects  for  Paifmeni  of 

Expense. 

Under  stat.  3  &  4  Yict  c  54,  s.  2,  wliicli,  for  the  repayment  to  parishes  or  ooonties  of  ex- 
penses inciDTed  in  the  maintenance,  &c,  of  criminal  lunatics,  enables  justices  to  order  the 
overseers  of  anjr  parish  where  money,  goods,  or  chattels,  of  the  Innatic  shall  be,  to  seise 
the  money,  or  seize  and  sell  the  goods  and  chattels,  justices  cannot  authorise  the  oveneers 
to  levy  a  debt  daimed  as  dne  to  the  Innatic,  by  ordering  tiiem  to  seize  a  sum  of  money  in 
the  possession  of  the  alleged  debtor. 

And,  on  modoa  for  a  mandamus,  at  the  instance  of  snch  OTerseen,  calling  upon  the  alleged 
debtor  to  pay  them  sach  money,  the  prosecotors  addndng  evidence  to  Soow  that  snch  &bt 
was  doe,  and  that  the  sum  demanded  was  in  the  possession  of  the  alleged  debtor,  the 
oonrt,  on  cause  shown,  refased  a  mandamus. 

A  RULB  NISI  was  obtained,  in  last  Hilary  term,  for  a  mandamus 
calling  upon  Edward  Longhorn  to  deliver  up  to  the  overseers  of  the 
poor  of  Old  Hutton  and  Holmescales,  in  the  county  of  Westmoreland, 
the  sum  of  134^  I85.  6dL,  alleged  to  be  in  Ms  hands  and  to  belong  to 
Bichaid  Silnpson,  a  lunatic  The  material  facts  shown  on  affidavit 
for  and  against  the  rule  were  as  follows. 

Bichaid  Simpson,  a  prisoner  in  the  goal  for  Westmoreland  under 
charge  of  murdter,  was  tried  on  9th  August,  1845,  and  acquitted  on 
the  ground  of  insanity.  Two  justices,  with  a  physician  and  a  surgeon, 
afterwards,  and  while  Simpson  was  still  a  prisoner,  certified  to  a 
Secretary  of  State,  according  to  stat  2  Sc  4t  Vict  c.  54,  s.  1,  that 
Simpson  was  then  insane:  and  he  v^as,  by  the  Secretary's  order, 
removed  &om  the  gaol  to  a  lunatic  asylum,  where  he  remained  at 
the  time  of  the  present  application.  Two  justices,  under  sect  2  of 
the  statute,  made  an  order,  November  8th,  1850,  adjudging  Simp- 
Borfs  setttement  to  be  in  the  township  of  old  Hutton  and  Holmescales 
in  Westmoreland ;  and,  it  having  been  proved  to  them  (as  the  order 
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recited)  that  the  lunatic  had  lands  and  tenements  in  that  and  othcsr 
townships,  and  that  Edward  Longhom  of  Old  Hutton  in  the  said 
county,  shoemaker,  was  possessed  of  a  large  sum,  viz.  1952.  45.  lOri, 
of  the  property  of  the  lunatic,  which  had  arisen  from  the  sale  of  as 
estate  belonging  to  him,  called  Owebank  and  Fellend,  in  the  firal 
mentioned  township,  the  two  justices  did  order  and  authorize  the 
said  overseers  to  take  and  receive  so  much  of  the  annual  rents  and 
profits  of  the  said  lands  and  tenements,  "  and  to  seize  so  much  of  the 
said  money  so  in  the  possession  of  the  said  Edward  Longhom  as 
aforesaid,  as  may  be  necessary  "  to  pay  the  charges  of  inqiiiring  into 
the  insanity  &c.,  and  of  the  removal,  and  the  maintenance,  clothing, 
medicine,  and  care  of  the  lunatic,  incuired  or  to  be  incurred,  &c.  The 
order  also  recited  proof  given  to   the  justices  of  the  several  suii» 
making  up  the  expense  incurred  as  above  mentioned ;  and  it  ordered 
and  directed  the  said  overseers  to  seize  so  much  of  the  money  so  in 
possession  &c,  and  to  receive  and  take  so  much  of  the  annual  reotB 
&c.,  as  might  be  necessary  to  pay  the  several  specified  sums,  making 
in  the  whole  134^  I85.  6d.     One  of  the  overseers  served  a  copy  of 
the  order  upon  Longhorn,  and  required  him  <<  to  pay "  to  the  said 
overseer  "  so  much  of  the  money  so  in  the  hands  of  the  said  £.  L, 
as  aforesaid,  as  would  be  necessary  to  pay  the  said  several  snnas 
aforesaid,  making  in  the  whole,"  &c.     Longhom  referred  the  matter 
to  his  attorney,  who  answered  that  Longhom  could  not  safely  psj 
over  the  said  sum  of  134/.  I85.  6(L ;  and  it  was  not  paid. 

Longhom  himself  made  affidavit  that,  in  1842,  he  lent  50011  to 
Simpson ;  who,  to  secure  payment  thereof,  with  interest,  gave  him  a 
mortgage,  dated  February  12th,  1842,  of  a  messuage,  &&,  called 
Owebank  and  Pellend,  with  proviso  for  redemption  by  payment  at  a 
day  named  (the  day  following)  and  power,  on  default,  to  sell,  receive 
the  purchase-money,  and,  after  retaining  the  debt,  interest,  and  costs, 
to  pay  the  overplus,  if  any,  to  the  use  of  Sifnpson,  his  executois, 
administrators  or  assigns,  or  as  he  or  they  should  direct.  That,  qd 
1st  June,  1849,  default  having  been  made,  Longhorn  sold  the  estote, 
received  the  purchase-money,  and,  retaining  Ms  debt,  interest,  and 
costs,  paid  the  overplus,  amounting  to  195/.  4^.  lOd,  into  the  Bank 
of  Westmoreland,  in  hia  own  name :  that  it  still  remained  there :  and 
that  he  had  no  money  or  property,  or  control  over  money  or  pw* 
perty,  of  Simpson,  "  except  such  trust  fund."  That,  after  Simpson 
was  in  custody  for  the  murder,  and  before  his  trial,  he  executed  a 
deed  conveying  all  his  real  and  personal  estate  to  Thomas  Webster 
and  two  others,  for  payment  of  the  costs  of  his  defence,  and  his 
debts,  and  with  an  ultimate  trust  for  the  benefit  of  his  family.  That, 
since  the  sale,  and  receipt  of  purchase-money,  by  Longhom,  Webster 
had  applied  to  him  for  the  overplus,  which  he  had  declined  to  pay^ 
being  informed  by  Ms  attorney  that  questions  might  be  raised  as  to 
the  validity  of  the  deed  executed  while  Simpson  was  in  custody  fof 
the  said  offence,  and  as  to  Simpson's  competency  to  execute  it 
That,  on  being  served  with  the  said  order  of  justices,  Longhom,  hy 
his  attorneys,  obtained  counsel's  advice,  which  was  that  he  could  not 
safely  direct  any  part  of  the  overplus  to  be  paid  to  the  overseers) 
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^nevertheless  he  had  offered  to  pay  the  amonnt  demanded,  on  being 
indemnified:  that  he  had  no  interest  in  the  19521  4«.  lOcL^  except  as 
isrostee  thereof  and  was  still  willing  to  pay  it  over  on  having  a  legal 

discharge  or  indemnity ;  but  he  was  advised  by  counsel  that  the  said 
'txost  iund  was  not  liable  to  be  seized  by  virtue  of  the  order,  and  that, 

if  he  directed  the  bankers  to  pay  it  over,  he  might  be  liable  for  a 

Ixeach  of  ixxist,  and  the  overseers  could  not  give  him  any  legal 

dSscfaarge. 

Oroti^pion  now  showed  cause  on  behalf  of  Longhom.^     {A.  W. 

Sbggims  appeared  on  behalf  of  the  bankers.)     The  powers  given  by 

stat.  3  d&  4  Vict,  c  54,  sects.  1,  3,  in  the  case  of  insane  persons 

imprisoned  for  criminal  offences,  having  been  exercised  in  respect  of 

Simpson  as  stated  in  the  affidavit,  the  present  application  is  made 

under  sect  2,^  which  empowers  two  justices  to  make  orders  for  the 

maintenance,  &c.,  of  any  such  prisoner,  and,  if  it  appear  that  he  has 

poroperty,  to  direct  the  overseers  to  seize  the  money,  or  seize  and  sell 

the  goods  and  chattels,  or  receive  the  rents,  to  the  amount  requisite 

fot  payment  of  the  charges.     Longhom  has  offered  payment  under 

an  indemnity :  without  it  he  is  unsafe ;  for  he  would  not  be  secure, 

as  magistrates  now  are,  by  statute  11  &  12  Vict  c.  44,  s.  5,  in 

obeying  an  aider  of  the  court     This  sum  has  been  deposited  in  the 

bank  subject  to  a  trust  which  is  valid  unless  it  can  be  shown  that 

Simpson  was  insane  when  he  executed  the  deed.     The  application 

to  take  it  out  would  be  matter  for  a  suit  in  equity,  in  which,  perhaps, 

an  issue  would  be  directed  to  try  the  validity  of  the  conveyance. 

[Pattbson,  J.  The  order  of  justices  here  seems  to  contemplate 
things  that  can  be  taken  into  manual  possession ;  it  does  not  authorize 
the  overseers  to  sue.] 

The  sheriff  under  a  fi.  fa.<,  may,  by  stat  1  Sc2  Vict  c.  110,  s.  12, 
seize  and  sue  upon  certain  securities ;  but  this  authority  does  not 
extend  to  debts  generally ;  Harrison  v.  Paynierj  6M,tc  W.  387.  And 
see  Wood  v.  JVood,  4  Q.  B.  397 ;  and  it  was  held  not  applicable  to 
purchase  money  deposited  by  a  vendee  in  the  hands  of  a  third  person 
m  trust  for  the  vendor;  Robinson  v.  Peace^  7  DowL  P.  C.  93.    But, 


1  Stat  S  &4  Tkt  c.  54,8. 2,  (not  affected  hj  stat  16  &  irVict  c,  97;  see  sect.  188 
of  the  latter  statute)  enacts  that,  ^  if  it  shall  appear,  upon  inquiry,  to  the  said  or  anj 
other  two  jnstioes  of  the  catanty,"  &c^  **  where  such  person  is^  imprisoned,  that  any 
such  person  is  possessed  of  property,  such  property  shall  be  applied  for  or  towards  the 
expenses  incuired,  or  to  be  hereafter  incurred,  on  his  or  her  behalf,  and  they  shall 
from  time  to  time,  by  order  under  their  hands,  direct  the  overseers  of  any  parish 
where  any  money  or  secorities  for  money,  eoods,  chattels,  lands,  or  tenements,  of  such 
person  shall  be,  to  seize  so  much  of  the  said  money,  or  to  seize  and  sell  so  much  of  the 
said  goods  and  chattels,  or  receive  so  much  of  the  annual  rent  of  the  lands  or  tene- 
nients  of  such  person,  as  may  be  necessary  to  pay  the  charges,  if  any,  of  inquinng 
into  such  person  s  insanity,  and  of  removal,  and  also  the  charges  of  maintenance,"  &c., 
«of  any  such  insane  person,  accounting  for  the  same  at  the  next  special  petty  sessions 
of  the  division,  &c^  "  m  winch  such  order  shaU  have  been  made,  such  chanjes  .havmg 
been  first  proved  to  the  satisfiu^on  of  such  justices,  and  the  amount  thereof  bemg  se« 
ibrth  in  such  order." 
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farther,  if  the  overseers  have  power  nnder  the  order  to  take  tiieae 
fiinds,  they  may  seize  ihem.  without  aonandamos. 

The  court  then  called  upon 

Cowlings  contra.  The  defendant  alleges  tiie  daim  of  persons 
entitled  under  a  trust  deed,  which  is  not  valid,  according  to  Jones  v. 
Ashurt^  Skinn.  357.  There  a  prisoner,  about  to  be  tried  for  burglaij, 
made  a  bill  of  sale  of  his  goods,  intending  them  to  be  a  provision  for 
his  son ;  but  HoU^  C.  J.,  held  the  bill  fraudulent,  as  maae  to  prevent 
a  forfeiture. 

[Lord  Campbell,  C.  J.  There  the  party  was  convicted;  here 
Simpson  was  acquitted.] 

The  case  differs  in  that  respect  from  Jiynes  v.  Askwrty  Skinn.  357; 
but  the  deed  is  vitiated  by  the  intention.  And  there  is  evidence 
here  of  Simpson's  insanity  before  and  shortly  after  he  executed  the 
deed,  if  not  at  the  time.  The  parish  officers  cannot  be  called  upon 
to  give  an  indemnity,  at  least  without  some  special  reason.  It » 
suggested  that  there  might  be  a  remedy  in  equity ;  but  Longhora  is 
not  properly  a  trustee. 

[Patteson,  J.  I  do  not  understand  how  the  justices  can  authonse 
the  overseers  to  deal  with  debts  owing  to  the  lunatic] 

The  debt  is  within  the  words  "  money,"  "  goods,"  and  "  chattels,* 
in  stat.  3  &  4  Vict.  c.  54,  s.  2. 

[Lord  Campbell,  C.  J.  You  must  contend  that,  if  the  debt  had 
been  for  goods  sold  and  delivered,  or  on  a  bill  of  exchange,  tiic 
overseers  might  have  been  ordered  to  recover  it.  Can  the  justices 
try  the  validity  of  the  debt  ?] 

Perhaps,  if  that  were  doubtful,  they  could  not  make  tiie  order. 

[Lord  Campbell,  C.  J.  It  is  a  matter  of  great  dispute  here, 
whether  Longhom  was  debtor. 

Patteson,  J.  As  a  debt  follows  the  person  of  the  debtor,  it  would 
seem  to  result  from  the  argument  that  there  might  be  an  order  of  this 
kind  upon  the  overseers  of  any  parish  where  he  might  happen  to  be. 
Or,  if  the  alleged  debtor  had  property  in  different  parishes,  there  mighi 
be  several  orders  under  the  statute.] 

The  consequence  from  the  debt  following  the  person  must  be 
admitted.  ^ 

[Patteson,  J.  Where  do  you  find  any  words  authorizing  the 
overseers  to  sue  a  debtor  of  the  lunatic? 

Lord  Campbell,  C.  J.  That  is  the  point :  what  makes  the  debtor 
liable  to  such  an  action  ?] 

At  least  the  court  may  grant  a  mandamus  to  try  this  question. 

SLoRD  Campbell,  C.  j.    It  would  be  a  great  hardship  on  the 
iendant] 

The  overseers  also  are  under  a  hardship.  Decisions  relating  to  the 
duty  of  a  sheriff  do  not  apply  to  this  case. 

Lord  Campbell,  C.  J.  The  case  is  not  brought  within  the 
enactment  relied  upon.  We  cannot  grant  a  mandamus.  Whether 
or  not  there  be  any  other  remedy  it  is  unnecessary  to  say. 


COURT  OP  QUEEN'S  BENCH,  1854.  179 


Begina  v,  Griffiths. 


Patt£son,  J.  The  fair  construction  of  the  statate  is  quite  against 
this  application.  The  overeMA  are  to  '^  seize."  How  can  they  seize 
a  debt  ?  ^ 

Bule  discharged. 


Begina  v.  Griffiths.^ 

June  16, 1851. 

Ghiardia/ns  of  the  Poor — Majority 

Bj  an  order  of  the  Poor  Law  Commissioners,  regulating  the  proceeding  of  Guardians  of 
the  Poor  in  the  parish  of  M.,  the  election  of  officers  was  to  he  b j  a  majority  of  the  guard- 
ians present  at  a  meetiog  of  the  board.  Bj  stat.  12  &  13  Vict.  c.  103,  s.  19,  in  case  of  an 
eqnauty  of  rot^  upon  any  question  at  a  meeting  of  guardians  of  any  union  or  parish,  the 
chairmeoi  has  a  "  second  or  castmg  vote." 

At  an  election  of  derk  to  the  guardians  of  M.,  twenty  two  guardians  attended.  On  their 
•ssemblipg,  the  chairman  said  he  should  not  vote  lor  any  candidate,  hut  merely  preside  at 
the  meeting  as  chairman.  He  did  so,  and  took  the  Totes,  of  which  there  were  eleven  for 
One  candidate  and  ten  for  another.  The  former  was  declared  elected,  and  entered  upon 
the  office.    On  motion  for  a  quo  tacarcatto :  — 


\  that  the  chairman  could  not  be  considered  as  having,  for  the  purpose  of  the  election, 
withdrawn ;  and  that  such  election  was  void,  as  not  having  been  determined  by  a  majority 
of  the  guardians  present. 

After  the  decision  in  the  last  case,  Sir  F.  Thesijzer  obtained  a  rule 
fdsi  for  a  quo  warramJto  information  against  GriiBaths  for  exercising 
the  office  of  clerk  to  the  guardians. 

It  appeared  on  affidavit  that  the  38th  article  of  the  order  of  the 
PooT  Law  Commissioners  (refened  to  in  the  last  case)  dated  the  Sth 
December,  1847,  was  as  follows :  **  Every  question  at  any  meeting 
consisting  of  more  than  three  ^ardians  shall  be  determined  by  a  ma- 
jority of  the  votes  of  the  guardians  present  thereat,  and  voting  on  the 
the  question;  and,  when  there  shall  be  an  equal  number  of  votes  on 
any  question  such  question  shall  be  deemed  to  have  been  lost"  And 
that  article  155  was :  "  Every  officer  and  assistant  to  be  appointed 
under  this  order  shall  be  appointed  by  a  majority  of  the  guardians  pre* 
sent  at  a  meeting  of  the  board,  consisting  of  more  than  three  guard- 
ians, or  by  three  guardians  if  no  more  be  present"  The  election  of 
Griffiths  took  place  at  a  meeting  of  twenty-two  guardians.  The  chair* 
man  of  the  guardians  informed  them,  as  soon  as  they  were  assembled, 
that  he  intended  not  to  vote  for  any  of  the  candidates  (there  bein^ 
four)  and  should  merely  preside  at  the  meeting  as  chairman.  He  did 
so,  and  took  the  votes.^    There  were  eleven  for  Griffiths,  ten  for  ano- 


1  Coieridgey  J.,  was  absent  on  aocount  of  ill  health ;  Wightman,  JT.,  in  the  Bail 
Court ;  Erie,  J.,  at  GuildkJl. 

«  17  Queen's  Bench  Beports,  164. 

3  There  was  an  objection  to  the  manner  of  taking  the  votes,  which  the  result  of  the 
present  case  nuJces  it  unnecessary  to  state* 
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iher  candidate,  and  none  for  either  of  the  remaining  two.     GSriffitts 
was  declared  to  be  elected,  and  after^^rds  entered  upon  the  office. 

Sir  F,  Kelly y  with  whom  was  Pckshley^  now  showed  canse.  It  will 
be  objected  that  Griffiths  was  not  elected,  according  to  article  155,  by 
a  majority  of  the  guardians  present,  the  chainnan  hi^ving  legally  a 
vote,  and  not  having  given  it  If  the  conrt  is  of  that  opinion,  it  wiD 
be  useless  to  go  fartiier.  But  a  question  may  be,  whetiier  the  chair- 
man, after  his  declaration  that  he  did  not  intend  to  vote,  was  not  vi> 
tually  absent  for  the  purpose  of  the  election. 

[Lord  Campbell,  C.  J.  There  might  perhaps  have  been  a  with- 
drawing of  the  chairman,  like  the  Lord  Chancier  going  behind  the 
wool-sack,  or  the  speaker  behind  the  chair;  but  if  be  actually  conti- 
nued present,  the  case  is  different] 

Sir  F.  Thesiger^  contra,  referred  to  stat  12  &  13  Vict  c  103,  s.  19, 
which  enacts :  ^^  That  in  the  case  of  an  equality  of  votes  upon  any 
question  at  a  meeting  of  the  guardians  of  any  union  or  parish  the 
presiding  chairman  at  such  meetings  shall  have  a  second  or  casting 
vote." 

Lord  Campbell,  C.  J.  We  all  think  that  in  this  case  the  chai^ 
man  was  a  ^ardian  present ;  and  therefore  the  eleven  did  not  con- 
stitute a  majority. 

Patteson,  Coleridge,  and  Erle,  Js.,  concurred* 

The  rule  was  made  absolute ;  it  being  understood  that  no  informaOen 
should  issuej  and  that  Griffiths  would  resign  within  a  weekj  perfomh 
ing  the  duties  of  clerk  only  until  a  new  election. 


Doe  on  the  demise  of  the  Earl  of  Ashbubnham  t;.  Michael.^ 

Jane  5,  1851. 

Ejectment  —  Emdence  —  Entries  in  Steward? s  Books. 

In  ejectment,  the  question  being  whether  the  premises  were  parcel  or  no  parcel  of  a  maBor, 
the  lessor  of  the  plaintiff  ]>rc3noed  from  his  muniments  books  purporting  to  be  the  books 
of  J.  v.,  steward  to  plalntifTs  ancestor,  the  then  Earl  of  A.  In  one  of  those  books,  J>  V. 
was  debited,  in  1782,  with  the  receipt  of  rent  for  the  premises  in  question.  The  baiiDoe 
of  the  account  for  the  half  year  was  struck,  but  was  not  signed :  under  it  was  written  in* 
different  hand,  "  The  above  balance  is  accounted  for  in  a  general  statement  at  the  end  of 
the  year's  account,  ending  Michaelmas,  1793,  entered  in  a  subsequent  book."  This  eni^ 
was  dated  Feb.  18, 1795,  and^was  signed  by  the  then  earl,  and  by  "J.  V.,  Jan."  Tbi 

1 17  Queen's  Bench  Beports,  276. 
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iMklance  was  carried  down  in  the  aoconnt,  and  balances  were  strack  in  each  half  year ;  none 
"Were  signed  by  J.  Y. ;  but  under  each  was  a  similar  entry  signed  by  the  earl  and  J.  V., 
Jun.,  until  the  end  of  the  last  book,  where  was  entered :  **  Balance  due  to  J.  V.,  76/. 
18th  "Feb.,  1795. — ^The  above  account  was  this  day  settled;  and  the  balance,  76/.,  due 
thereon  to  J.  Y.,  Sen.,  was  paid  by  the  Earl  of  A.  to  J.  Y.,  Jan.,  and  the  vouchers  deli- 
vered, up  to  his  lordship.'*  This  was  signed  by  the  earl  and  J.  Y.,  Jun.  No  evidence  was 
given  or  the  character  or  position  of  J.  v.,  Jun,  or  that  he  was  dead,  or  that  he  had  ever 


J9e&/y  that,  inasmneh  as  the  entry  was  produced  from  the  proper  custody,  and  purported  to 
be  fiftj-five years  old,  it  was  not  necessary  to  prove  that  J.  v.,  Jun.,  was  dead.  And  that, 
inasmuch  as  J.  Y.,  Jun.,  charged  himself  with  the  receipt  of  the  last  balance,  and  the 
entry  of  the  payment  of  rent  was  part  of  the  balance  in  that  year  which  was  carried  down 
so  as  to  form  part  of  the  last  balance,  the  entry  was  admissible  evidence  of  the  payment 
of  rent. 

Hjbgtment  for  a  cottage  and  premises. 

On  the  trial,  before  Williams,  J.,  at  the  last  Brecknock  Spring  As- 
sizes, it  appeared  that  the  premises  were  claimed  as  parcel  of  a  manor 
of  ixrhich  the  lessor  of  the  plaintiff  was  unquestionably  owner.     Two 
bool^  were  produced  from  the  muniments  of  the  Earl  of  Ashburnham. 
IHciese  books  purported  to  be  the  books  of  John  Vernon,  a  steward  to 
the  then  earL    The  account  was  carried  on  in  these  two  books  till 
the  end  of  the  year  1793.     Balances  were  struck  each  half  year,  which 
^were  always  carried  on  into  the  next  half  year's  account     In  the  ac- 
count for  the  half  year  ending  in  June,  1782,  in  the  first  book,  credit 
-was  given  to  the  Earl  of  Ashburnham  for  rent  received  in  respect  of 
the  premises  in  question ;  and  the  balance  was  struck  and  entered  as 
follows :  «  26th  July,  1782.    Balance  due  John  Vernon,  151  Is.  8d." 
Neither  this  nor  any  other  entry  was  signed  by  the  steward ;  but  un- 
derneath it  was  written,  in  a  different  hand,  ^'  The  above  balance  is 
accounted  for  in  a  general  statement  at  the  end  of  the  year's  account 
ending  Michaelmas,  1793,  entered  in  a  subsequent  book." 

Ashburnham, 
Feb.  18, 1795.  John  Vernon,  Jun." 

A  similar  entry  was  made  under  each  consecutive  half  yearly  ba- 
lance ;  and  at  the  conclusion  of  the  second  book  the  final  badance  was 
struck,  and  was  entered  thus :  — 

"  Balance  due  to  John  Vernon,  76i  195.  Id* 

«*  18th  Feb.  1795.  The  above  account  was  this  day  settled ;  and 
the  balance,  seventy-six  pounds  and  nineteen  shillings  and  seven  pence, 
due  thereon  to  John  Vernon,  Senior,  was  paid  by  the  Earl  of  Ashburn- 
ham to  the  undersigned,  John  Vernon,  Junior,  and  the  vouchers  deli 

vered  up  to  his  lordship. 

Ashburnham, 

John  Vbrnon,  Junior." 

These  books  were  tendered  in  evidence  by  the  lessor  of  the  plain- 
tiff! It  was  objected,  that  they  were  not  signed  by  John  Vernon^he 
steward,  and  that  no  evidence  was  given  of  the  character  of  John  Ver- 
non, jun.,  who  it  was  said  might  never  have  existed,  or  might  stul  be 
aUve. 

VOL.  XXIV.  16 
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The  learned  judge  received  the  evidence,  and  the  plaintiff  had  tiie 
verdict 

In  last  Easter  term,  T.  Allen  obtained  a  rule  msi  for  a  new  trial 
on  the  ground  of  an  improper  reception  of  this  evidence. 

Evans  and  Orove  now  showed  cause.  The  signature  of  John  Ver- 
non, jun.,  bears  date  fifty-five  years  before  the  trial ;  and  the  book  in 
which  it  was  found  was  produced  firom  the  proper  custody.  No  far- 
ther proof  was  necessary ;  Wynne  v.  TyrwhiU^  4  B.  &  Aid.  376.  Thea 
John  Vernon,  jun.,  charges  himself  with  the  receipt  of  762L 195.  Id,  in 
1795 ;  and,  from  the  manner  in  which  the  entry  is  made,  proof  that  tiie 
balance  in  1795  was  correct,  is  proof  that  the  balance  in  1782,  -which 
is  brought  down  in  the  account,  is  abo  correct.  The  case  is  not  there- 
fore like  De  RiUzen  v.  JParr,  4  A.  &  E.  53,  where  the  person  signing 
neither  charged  himself,  nor  appeared  to  have  authority  to  charge  his 
principaL 

T.  AUeny  contr^  John  Vernon  jun.,  may  have  been  alive.  The 
lapse  of  more  than  thirty  years  dispenses  with  the  proof  of  his  hand- 
writing ;  but  it  does  not  show  that  he  is  dead,  unless  some  search  be 
made  for  him. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged,  as  the  evidence  was  properly  received. 

The  first  objection  was  that  John  Vernon,  jun.,  was  not  shown  to 
be  dead.  But  I  think,  seeing  that  the  entiy  bears  date  more  than 
fifty  years  before  the  trial,  proof  of  the  death  of  the  person  signing  it 
was  unnecessary.  Under  such  circumstances,  in  the  absence  of  evi- 
dence to  the  contrary,  it  is  to  be  presumed  that  he  is  dead.  After  the 
the  lapse  of  thirty  years  it  is  unnecessary  to  call  an  attesting  witness. 
And,  if  the  lapse  of  fifty-five  years  is  not  sufficient  to  afford  a  pre- 
sumption of  the  death  of  a  person  signing  an  entry,  it  is  difficult  to 
say  what  period  would  suffice. 

Then  comes  the  question,  whether  this  entry  signed  by  John  Ver- 
non, jun.,  is  evidence.  As  it  is  now  explained,  I  think  it  is.  I  do  not 
find  fault  with  the  decision  in  De  RtUzen  v.  JParr,  4  A.  &  E.  53.  As 
soon  as  we  see  that  Protheroe,  the  derk  in  that  case,  neither  charged 
himself,  nor  was  shown  to  have  authority  to  make  his  principal  liable, 
it  appears  that  the  decision  was  right.  But  here  John  Vernon,  Jan., 
does  charge  himself  with  the  receipt  of  money  for  which  he  is  person- 
ally accountable.  Besides,  if  it  were  necessary  to  resort  to  that,  I 
think  we  cannot  reject  the  part  of  the  entry  which  is  signed  by  the 
late  Earl  of  Ashburnham,  and  in  which  John  Vernon,  jun.,  is  accre-  - 
dited  in  accounting  with  him. 

Patteson,  J.  This  is  a  peculiar  case,  and  must  not  be  taken  as  an 
authority  that  any  person  signing  an  ancient  document  for  another 
thereby  makes  it  evidence.  There  were  no  contemporaneous  signa- 
tures to  the  entries  in  1782,  charging  the  steward,  John  Vernon,  sen., 
with  the  receipt  of  these  rents ;  but  they  were  brought  down  into  a 
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balance ;  and  that  balanoe  irts  casried  on  in  the  aooonnt  tiU,  1795, 
there  was  a  general  aetdancnt,  when  the  final  balance  was  found  in 
favor  of  the  stewardL  Then  John  Vemon,  jtUL,  signs  an  entry  in  re- 
ceiving that  balance  for  John  Vernon,  sen^  and  Lord  Ashburnham 
^gns  it  also,  treating  John  Vemon,  Jan.,  as  a  person  accredited  by 
and  acting  for  the  steward.  This  is  a  peculiar  state  of  facts,  very 
different  from  ihe  case  of  De  Raizen  v.  FatTj  4  A.  &  E.  53. 

John  Vernon,  jun^  does  not  profess  to  charge  himself  with  the  re- 
ceipt of  the  rents  before  1782;  but  he  does  charge  himself  with  the 
receipt  of  the  balanoe  in  1795 ;  and  that  included  these  items. 

Coleridge,  J.  I  agree  that  under  the  special  circumstances  the 
books  are  propedy  received  in  evidence.  These  are  not  entries  made 
by  a  mere  stranger,  and  found  by  accident.  They  are  regular  books 
of  considerable  antiquity,  and  produced  from  the  proper  custody.  In 
them  appears  the  entry  oif  a  transaction,  not  merely  of  an  accountant 
striking  a  balance,  but  of  the  lord  and  the  accountant  going  back,  and 
the  accountant  receiving  the  balance,  so  that  the  lord  in  effect  accre- 
dits him  as  the  party  accounting. 

Eble,  J.,  had  left  the  court  before  the  conclusion  of  the  argument 

Rule  dticharged. 


The  Guabdians  of  The  Stokeslbt  Union  v.  StbothbilI 

Koyember  5,  1858. 

Bond  for  due  performance  of  duties  of  relieving  officer — LiabiUtp 
of  surety —  Noncommmiication  of  fact  that  a  balance  was  due  from 
the  principal. 

In  an  action  against  the  surety  on  a  bond  oonditioned  for  the  fkithfnl  dlBduueff^  of  (li«  doikf 
of  a  leUering  officer,  the  defendant  pleaded  and  proved  that  at  the  time  of  the  exi^catkm 
of  the  bond  there  was  a  balanoe  of  206/.  doe  from  the  principal,  in  reipeet  (f(  tnowtj  wii^Jk 
had  been  reodyed  by  him  as  receiving  officer,  and  that  that  iact  waa  not  cwamnnicafd  to 

him:  — 

Held,  that,  as  Uie  existence  of  that  balance  did  not  neceaMriljr  inrolre  aar  im^iUMtUm  of 
misoondnct  against  tiie  relleyinf  officer,  it  was  not  a  material  Uh  whldi  the  gnaidhuM 
^ren  boond  to  oommnnicate  to  toe  enret j  before  be  ezecnted  the  bottd« 

This  was  an  action  on  a  bond  in  the  penal  ram  of  VjOI^  conAU 
tioned  for  the  due  discharge,  by  one  Bob^  Neesham,  of  the  office  of 
relieying  officer ;  and,  amongst  otiier  things,  that  in  case  of  hk  ntnlff^ 
nation  or  removal  be  should  account  for  ajid  pay  over  all  moneyS| 
&c^  in  his  possession  by  virtue  of  his  office*   Breach,  that  at  the  tii oa 


22  Law  Timef  Bep.  S4. 
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of  his  removal  he  did  not  pay  over,  thoi]^h  required,  a  balance  of 
2i2L  odd.     The  defendant  pleaded,  thirdly,  that  before  and  at  Ibe 
time  of  the  execution  of  the  bond  Neesham  was  indebted  to  tiie 
guardians  in  a  sum  of  2062^,  being  a  balance  due  from  him  as  relieving 
officer  in  respect  of  moneys  which  he  had  received  by  virtue  of  hb 
office ;  and  that  the  existence  of  that  balance  vi^as  unknovm  to  him, 
and  greatly  increased  his  risk ;  and  that  if  it  had  been  communicated 
to  him  it  would  have  deterred  him  from  signing  the  bond ;  and  that 
the  guardians  had  fraudulently  v^thheld  the  communication  of  the 
fact.     At  the  trial,  which  took  place  before  Erie,  J.,  at  Liverpool,  it 
appeared  that  Neesham  had  been  relieving  officer  for  some  years 
before  the  execution  of  this  bond ;  but  that,  one  of  his  sureties  having 
died,  he  had  been  required  to  procure  another.    Accordingly  he  tod[ 
the  defendant  to  the  clerk  to  the  guardians,  who  accepted  him  aa 
surety,  and  took  the  bond  in  the  usual  course.     At  that  tame  the 
fact  was  that   Neesham  was  accountable   for  206L  which  he  had 
received  by  virtue  of  his  office;  but  he  was  only  required  to  render 
fortnightly  accounts,  and  the  audit  only  took  place  every  half  year. 
The  defendant  was  examined  as  a  witness,  and  swore  that  he  wonid 
not  have  entered  into  the  bond  if  he  had  been  made  acquainted  wiili 
that  fact.     The  learned  judge  told  the  jury  that  to  absolve  the  sxuetf 
from  liability  the  other  party  must  have  been  guilty  of  some  falsehood 
or  deception ;  and  that  he  could  not  see  any  evidence  of  fraud  in  tiie 
present  case.     The  jury  found  a  verdict  for  the  plaintiffi 

Knowles  now  moved  for  a  rule  to  show  cause  why  there  should 
be  a  new  trial  on  the  ground  of  misdirection.  It  is  not  necessaiy 
that  there  should  be  any  active  fraud,  to  absolve  the  surety;  it  is 
enough  if  the  party  who  is  to  have  the  benefit  of  the  suretyship 
simply  omits  to  communicate  any  material  fact  calculated  to  sSed 
the  risk.  The  fact  of  there  being  a  large  balance  against  the  officer 
at  the  time  was  very  material  in  that  point  of  view. 

[Lord  Campbell,  C.  J.  K  he  had  been  a  defaulter  at  that  time, 
probably  it  ought  to  have  been  communicated ;  but  he  was  merely 
a  debtor. 

Erle,  J.  There  was  always  a  balance  against  him  to  some 
ainount. 

WiGHTMAN,  J.  The  very  nature  of  the  office  would  inform  the 
defendant  that  Neesham  must  generally  have  money  in  hand,  far 
which  he  was  accountable  to  the  guardians.] 

At  the  trial  it  was  assiuned  that  there  ought  not  to  have  been  that 
balance  against  him. 

[Erle,  J.  The  language  of  the  auditor  as  to  the  206L  was,  that 
Neesham  owed  it] 

At  all  events,  the  direction  was  too  generaL  The  jury  should  have 
been  informed  that  a  mere  omission  to  communicate  a  material  fact 
would  release  the  surety  —  Railton  v.  Matthews^  10  CL  &  Fin.  934; 
and  they  should  have  been  asked  whether  this  was  a  material  fact 

Lord  Campbell,  C.  J.    I  think  there  was  no  misdirection  in  this 
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case.     The  learned  judge  told  the  jury  that  there  ought  to  be  evi- 
dence of  fraud  or  deception  to  support  the  plea ;  but  that  must  be 
taken  ^th  reference  to  the  evidence  which  had  been  given.     Now 
there  was  no  evidence  that  Neesham  was  a  defaulter ;  he  was  shown 
to  be  a  debtor  to  the  amount  of  206/.,  which  he  may  have  held  in 
the  faithful  discharge  of  his  duty,  and  have  honorably  and  punc- 
tually paid ;   and  though  uberrima  fides  is  to  be  observed  towards 
sureties,  still,  as  in  this  case  any  man  of  common  sense  must  have 
known  that  the  relieving  officer  would  have  money  in  his  hands  for 
which  he  was  accountable,  I  think  the  defendant,  if  he  wished  to 
know  the  amount  of  the  balance,  should  himself  have  asked   the 
question.     If  the  balance  had  been  5^.,  would  the  guardians  have 
been  bound  to  communicate  that?     Mr.  Knowles  does  hot  say  so. 
Then  why,  in  the  absence  of  any  evidence  to  that  effect,  are  we 
to  presume  that  206L  was  more  than  he  ought  to  have  ?     I  see  no 
reason  for  us  to  conclude  that  he  had  been  guilty  of  any  default  or 
misconduct  at  that  time ;  and  that  being  so,  I  think  this  is  not  a 
case  in  which  it  was  necessary  for  the  guardians  spontaneously  to 
communicate  the  fact.     I  by  no  means  intend  to  lay  down  that  a 
nvpprettio  vert  may  not  be  enough  to  release  a  surety ;    but  here 
the  &cts  are  quite  consistent  with  the  supposition  that  the  princi- 
pal had  not  at  all  violated  his  duty. 

CoLERmoE,  J.  Taking  the  direction  with  reference  to  the  facts 
of  the  case,  I  am  of  opinion  that  it  was  quite  correct.  Mr.  Knowles 
says  that  fraud  for  this  purpose  may  be  proved  by  noncommu- 
nication of  any  material  fact;  and,  as  a  general  principle,  that 
may  be  true ;  but  every  one  who  imputes  fiaud  is  bound  to  prove 
it,  and  if  all  the  facts  are  consistent  with  the  absence  of  fraud,  then 
he  fails.  I  think  that  is  so  here.  Every  fact  is  consistent  with 
the  supposition  that  Neesham  was  not  a  defaulter.  As  a  relieving 
officer,  he  of  course  received  money  to  distribute;  and  therefore, 
from  the  very  nature  of  his  office,  he  was  sure  to  have  money  in 
hand;  and  without  evidence  upon  the  subject,  I  do  not  see  how 
we  can  presume  that  he  either  had  too  large  a  sum  in  hand,  or 
had  kept  it  too  long. 

■ 

WioHTMAN,  J.,  and  Eblb,  J.,  concurred* 

Rule  refused. 
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Abraham  Hirst  v,  John  HannahJ 

June  17,  1851. 

Warrant  of  Attorney  to  confess  Judgment. 

A  wBirant  of  attorney,  to  confess  jadgment  aa  a  secnritj  for  adrances,  was  attested  in  doe 
form  by  an  attorney,  acting  for  defendant  and  as  his  attorney,  and  at  hia  request,  bst  nia 
also  acted,  in  the  transaction,  for  the  plaintiff.  Defendant  was  informed  tiiat  the  atton^ 
had  been  consulted  by  plaintiff. 

The  warrant  was  executed  on  6th  Mardi,  1847.  Jadgment  was  signed  on  19th  July,  IS47; 
and  tiji.fa.  shortly  after  issued,  but  was  not  executed.  The  plaintiff,  after  the  judgmeat 
was  signed,  gave  fresh  credit  to  the  defendant  in  the  way  or  his  trade.  On  sfsth  Jaae, 
1850,  a  levy  was  made.  None  of  these  facts  were  concealed.  The  defendant  was  ad- 
judged a  bankrupt  on  29th  July,  1 850.  A  rule  to  set  aside  the  warrant  of  attorney  and 
all  subsequent  proceedings,  was  obtained  in  Trinity  term,  1851 :  — 

Edd,  that,  by  stat.  I  &  2  Vict  c.  110,  s.  9,  the  attorney  acting  for  the  plaintiff  oonld  not  ad 
as  attorney  for  the  defendant,  and  that  the  objection,  being  made,  must  prevaiL 

Hddy  also,  that  the  circumstances  above  stated,  did  not  preclude  the  assignees  of  the  haul- 
mpt  defendant  from  raising  the  objection. 

SemUe,  tiiat  l^se  of  time  affcer  ezecntion  levied,  and  other  drcnmstaBces  showing  that  the 
plaintiff  was  knowingly  allowed  to  alter  his  position  on  the  fiiith  of  a  jadgment  thos  o^ 
tained,  may  preclude  iue  defendant  or  his  representatives  from  raising  the  objection.  Sei 
qucare, 

Atherton,  in  this  tenn,  obtained  a  role  niei  to  set  aside  the  "wbt- 
rant  of  attorney  and  judgment  and  all  ulterior  proceedings  in  this 
cause.  From  the  affidavits  on  both  sides  it  appeared  that,  on  6th 
March,  1847,  the  defendant  execnted  a  warrant  of  attorney  to  confess 
judgment  in  the  Court  of  Queen's  Bench  for  4,0002.,  witii  a  defeas- 
ance stating  that  the  judgment  was  to  be  to  secure  payment  of  2,00WL 
by  certain  mstalments,  and  that  no  execution  was  to  be  issued  till 
default  The  warrant  of  attorney  was  duly  filed ;  and  judgment  was 
entered  up  on  19th  July,  1847.  Soon  aner,  defieiult  was  made  in 
payment  of  the  first  instalment ;  and  a  writ  ofJLfa.  then  issued,  bat 
execution  was  stayed  by  the  plaintifil  On  2oth  June,  1850,  a  kvy 
was  made,  and  the  goods  seized.  Hannah,  the  defendant,  was  ad- 
judged a  bankrupt  on  29th  July,  1850. 

The  present  rule  was  obtained,  on  28th  May,  in  this  term,  on  behalf 
of  Hannah's  assignees,  on  the  ground  tiiat  the  warrant  of  attorney 
was  not  duly  attested  It  was  attested  by  an  attorney  in  due  fonn; 
but  the  objection  made  was  that  he  was  at  that  time  the  attorney 
acting  for  the  plainti£  As  to  this,  the  facts  appeared  to  be,  that  the 
witnessing  attorney  was  acquainted  with  both  Hirst  and  Hannah; 
that  Hirst  first  consulted  him  as  to  the  kind  of  security  he  could 
have,  when  he  suggested  a  warrant  of  attorney ;  and  that,  afterwards, 
Hannah,  of  his  own  accord,  came  to  the  attorney,  and  requested  him 
to  prepare  a  warrant  of  attorney.  Hannah  now  deposed  expressly 
that  he  employed  the  attorney  as  his  attorney;  that  in  selecting  him 
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he  isvas  not  inflaenoed  by  Hint^  but  aoldj  bj  bis  ocmfideiice  in  an 
old  Mend;  and  that  he,  and  he  onlj*  paid  the  bill  of  oosts;  bat  it 
"W^is  not  denied  that,  besides  the  |iie%ious  fonsnhaition  with  Hirst,  o{ 
iTirhich  Hannah  W9fi  infcmned  by^  tiie  attorney  on  thdr  fiist  interview, 
the  same  attorney  leceiTed  the  wanant  of  attorney  from  Hannah  and 
kept  it  for  Hirst,  and  acted  as  Birsfs  attamey  in  entering  np  jndg- 
ment  and  issuing  execotion. 

It  farther  appeared  that  no  conceahncnt  was  practised ;  that  the 
petitioning  creditor,  and  assignee  of  Hannah,  was  aware  of  the  jndg* 
ment ;  and  that  Hirst  sold  Hawwh  goods  on  credit,  in  the  oidinaiy 
course  of  business,  after  the  judgment  was  signed,  whidi,  it  was  dfr> 
posed,  he  would  not  haye  done,  had  he  not  believed  the  judgment 
wus  a  valid  security. 

WiUsonj  Cowling,  and  Bagh  BUI  now  showed  cause.  The  enac^ 
ment  in  force  on  lliis  subj^  is  stat  1  &  2  Vict  c.  HO,  s.  9,  wiiich 
enacts  that  ^  no  warrant  of  attorney  to  confess  judgment  in  any  per- 
sonal action,  or  cognomt  actUmew^  given  by  any  person,  shall  be,  of 
any  force  unless  there  shall  be  paresent  some  attorney  of  one  of  tiie 
supCTor  conrts  on  behalf  of  such  peraon,  expressly  named  by  him 
and  attending  at  his  request,  to  inform  him  of  ilie  nature  and  effisct 
of  such  warrant  or  cognovit,  before  the  same  is  executed ;  which  at- 
torney shall  subscribe  his  name  as  a  witness  to  the  due  execution 
thereof,  and  thereby  decbire  himself  to  be  attorney  for  the  person 
executing  the  same,  and  state  that  he  subscribes  as  such  attorney." 
Now  here  the  attesting  witness  is  shown  by  the  affidavits  to  have 
been  retained  by  Hannah  and  expressly  named  by  him. 

[Pattbson,  J.  But  he  had  been  in  previous  conununication  with 
Hirst,  and  advising  him  on  the  matter;  and,  when  the  warrant  of 
attorney  was  executed,  it  was  given  to  him  to  keep  for  Hirst.  Now 
in  Samder$(m  v.  Westley,  6  M.  &  W.  98, 100,  it  was  said  by  my  bro- 
ther Alderson :  ^  Wherever  there  is  but  one  attorney  present,  it  ought 
to  be  perfeody  clear  thsft  be  is  not  the  plaintiff's  attorney." 

Eble,  J.  In  the  present  case  it  seems  dear  that  the  attorney 
was  niuned  by  Hannah  and  was  bond  fide  acting  for  Hannah ;  but 
it  seems  also  that  he  was  acting  as  attomey  for  Hirst. 

Lord  Campbbi.l,  C.  J.  The  question  therefore  must  be  whether, 
consistently  with  the  decided  cases,  a  warrant  of  attomey  so  attested 
is  valid.] 

In  WdtUm  v.  Chcmdler,  1  Cohl  B.  306,  ihe  warrant  of  attomey 
was  held  valid,  though  the  attesting  attomey  was  in  effect  but  the 
agent  of  tiie  pkdnti^s  attorney. 

J  [Pattbson,  J.    The  defendant  th^re  had  the  opportunity  of  con- 
ting  a  person  not  engaged  for  the  plaintiff  as  the  attorney  here 
was. 

LoBD  Caicpbell,  C*  J.  You  cite  the  case  as  if  the  subscribinff 
witness  there  was  really  acting  under  the  plaintiff's  attorney,  and 
only  nominally  the  defendants  attomey.  But,  whatever  the  fa«^ 
might  be,  the  court  in  Wattan  v.  Cha/ndUr,  1  Com.  B.  306,  upheld 


188  COURT  OP  QUEEN'S  BENCH,  1854. 

Hint  V.  Hannah. 

the  warrant  of  attorney  on  the  gronnd  that  they  thought  tiie  at* 
testing  attorney  was  in  fact  the  a^rney  of  the  defendant  only.] 

In  Haigh  v.  Frosty  7  DowL  P.  C.  743,  the  facts  were  exceeding^ 
like  the  present. 

[CoLERinoB,  J.  There  the  decision  of  the  court  proceeded  on  ttie 
express  ground  that  in  fact  the  attorney  was  not  acting  for  the 
plaintifE^J 

At  all  events,  the  present  applicants  cannot  be  permitted  to  raise 
the  objection ;  it  has  been  waived  by  a  lapse  of  time.  When  a 
judgment  has  been  signed,  and  execution  has  issued,  those  wlio 
came  to  set  aside  the  judgment  and  so  make  all  concerned  in  the 
execution  trespassers  by  relation  ought  to  do  so  promptly. 

[Patteson,  J.  Can  this  objection  be  waived  ?  Is  not  the  effect 
of  the  statute  to  make  a  warrant  of  attorney  not  properly  attested 
a  nullity?] 

It  may  be  so ;  and  the  judgment,  founded  on  it,  ma^  be  as  avoid- 
able as  if  it  had  been  entered  up  without  any  authority  at  all ;  but 
the  judmient  is  not  void;  and  the  court  do  not  set  it  aside  nnleas  oa 
the  appucation  of  some  person  who  has  a  right  to  make  that  application. 
Now  the  assignees  of  the  bankrupt  in  their  own  time,  and  the  bankrupt 
to  whom  they  are  privy,  have  knowingly  allowed  the  plaintiff  and  the 
sheriff  to  act  on  the  faith  of  the  judgment ;  execution  has  been  issned; 
firesh  credit  has  been  given ;  the  parties  have  altered  their  position  on 
the  faith  of  this  judgment ;  and  the  assignees  are  therefore  precladed 
from  taking  the  objection. 

Peacock  and  Hall^  contra,  were  desired  by  the  court  to  confine  their 
argument  to  the  point  whether  the  assignees  of  Hannah  were,  under 
the  circumstances,  at  liberty  to  raise  tiie  objection.  The  objection  to 
a  judgment  on  warrant  of  attorney,  that  the  warrant  was  void,  cannot 
be  waived ;  Oripper  v.  Bristaw,  6  M.  &  W.  807.  In  Pryer  v.  Swainej 
2  Dowl.  &  L.  37,  the  warrant  of  attorney  was  set  aside  five  years 
after  it  was  executed.  In  Cocks  v.  Edwards,^  Dowl.  P.  C.  N.  S.  55, 
the  judgment  was  set  aside,  at  the  instance  of  the  defendant's  assign- 
ees, more  than  a  year  after  the  proceeds  of  an  execution  levied  had 
been  paid  to  the  plaintiff 

[Lord  Campbell,  C.  J.  If  the  objection  may  be  taken,  it  must 
prevail ;  but  it  is  urged  against  you  that  the  defendant  has  taken  fresh 
credit  on  the  faith  of  this  judgment,  and,  after  he  has  done  so,  it  would 
be  against  aU  justice  to  permit  him  or  those  privy  to  him  to  take  azzy 
objection  of  which  he  was  avrare  at  that  time.] 

Even  in  such  a  case  as  is  supposed^  the  statute  is  imperative.  For 
the  purpose  of  preventing  firauos,  it  enacts  that  no  warrant  of  attor^ 
ney  ^<  shall  be  of  any  force  "  unless  the  defendant  has  at  the  time  the 
advice  of  an  attorney  acting  on  his  behalfl  It  must  always  be  known 
to  the  defendant  that  he  has  not  had  this  advice;  and,  in  almost  every 
case  where  the  warrant  of  the  attorney  is  to  secure  a  loan,  the  a(^ 
vance  is  not  made  till  after  the  warrant  is  signed.     To  establish  the 

1  See  this  stated  in  the  judgment,  7  DowL  P.  C.  746. 
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brole  therefore  that  a  subsequent  advance  precludes  the  defendant  firom 
^^aking  the  objection  would  make  the  statute  inoperative. 

[Cbi^b,  J.  Suppose  that  a  term  of  years  were  taken  in  execution, 
ajid  the  plaintiff,  having  bought  it  from  the  sheriff,  proceeded  to  build 
ixpon  the  premises ;  do  you  say  that  the  defendant  might  wait  till 
XtiJOOOL  was  spent  in  improving  them,  and  then  come  and  as  a  mat- 
ter of  strict  law  set  aside  the  judgment  and  execution  ?] 

It  is  difficult  to  say  that  there  are  not  possible  cases  estopping 
a.  defendant  from  raising  the  objection ;  but  in  the  present  case  there 
are  no  advances  beyond  what  had  been  agreed  upon  on  the  treaty  for 
the  warrant.  The  general  credit  given  in  the  way  of  business  is  too 
Temotely  connected  with  the  judgment  to  affect  the  question. 

Lord  Campbell,  C.  J.  I  should  be  unwilling  to  lay  it  down  that 
no  lapse  of  time,  or  firesh  dealings  between  the  parties,  could  preclude 
the  defendant  from  raising  an  objection  of  this  sort ;  but,  in  the  pre- 
sent case,  I  cannot  say  it  has  been  so  clearly  made  out  that  there 
have  been  any  such  firesh  dealings,  or  alteration  of  the  position  of  the 
parties  on  the  faith  of  the  judgment,  as  would  warrant  us  in  laying 
dow^n,  for  the  first  time,  that  the  assignees  of  the  defendant  are  pre- 
cluded firom  raising  the  objection. 

Then,  they  being  at  liberty  to  make  the  objection,  and  the  ob- 
jection being  made,  it  must  prevaiL  It  is  clear  that,  though  the  at- 
testing attorney  was  acting  lor  the  defendant,  he  was  also  acting  for 
the  plaintifC 

Patteson,  J.  I  think  the  words  of  the  act  very  clearly  show  that 
the  attesting  attorney  must  be,  not  the  attorney  for  the  plaintiff,  but 
another  person.  I  think  that  under  no  circumstances,  and  in  no  case, 
can  the  attorney  who  is  acting  for  the  plaintiff  be  the  attorney  for  the 
defendant  within  this  statute ;  and,  if  a  defendant  chooses  to  say  that 
he  has  confidence  in  the  plaintiff's  attorney,  and  will  employ  him  and 
nobody  else,  he  ought  to  be  told  that  the  warrant  of  attorney  would 
be  good  for  nothing,  and  that,  if  he  persists,  he  cannot  have  the  loan 
or  the  security. 

But  in  this  case  it  is  urged  that  there  were  advances  after  the  ex- 
ecution of  the  warrant  of  attorney,  that  there  has  been  a  lapse  of  time 
since  the  judgment  was  signed,  an$i  levy  made,  and  that  consequentiy, 
the  parties  are  precluded  firom  now  raising  the  objection.  And  so 
I  should  have  said  if  it  had  not  been  for  the  strong  words  of  the  act 
But  it  is  very  difficult  to  separate  the  judgment  firom  the  warrant  of 
attcNrney  which  the  act  says  shall  be  of  no  force.  And,  if  it  may 
under  any  circumstances  be  set  up,  so  as  to  be  of  force,  I  have  great 
difficulty  in  saying  when  it  is  to  be  set  aside. 

CoLERiD&E,  J.  I  also  think  the  rule  must  be  absolute  on  the  ground 
that  a  statute  intended  to  prevent  firauds,  by  requiring  formalities, 
must  be  strictiy  observed  or  it  is  of  no  avail. 

Erlb,  J.     I  fear  that  formal  provisions  intended  by  the  legislature 
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to  protect  persons  from  frauds  are  too  often  perverted  to  an  opposite 
purpose.  But  I  am  not  prepared  at  present  to  lay  down  any  rule,  Ifae 
application  of  which  to  the  facts  of  the  present  case  would  preveoi 
the  parties  before  us  from  raising  this  objection. 

Rule  absobtte. 


Regina  t;.  PococK  &  others.^ 

Maj  7,  1851. 

Trustees  of  Road — Death  occurring  by  their  Neglect  —  iidicimtU 

for  Manslaughter. 

Trustees  appointed,  nnder  a  local  act,  for  the  porpose  of  repairing  fhe  roads  in  a  distnd^ 
with  power  to  contract  for  execnting  such  repair,  are  not  cnargeabLe  with  manslanghier, 
if  a  person,  using  K>ne  of  sach  roa£,  is  aoddentally  killed  in  oonsequeace  of  tbe  nd 
being  oat  of  repair  through  neglect  of  the  trustees  to  contract  for  repairing  it. 

Watson,  in  this  term  obtained  a  rule  to  show  cause  why  an  inqni- 
sition,  held  on  6th  January,  1851,  before  the  coroner  for  the  city  of 
London  and  borough  of  Southwark,  on  the  body  of  William  Brent; 
and  brought  into  this  court  by  certiorari^  should  not  be  quashed  bs 
insufficiency. 

The  inquisition  set  out  that  the  defendants  and  others  of  the  said 
borough,  on  the  27th  December,  1850,  in  the  parish  of  St  George  the 
Martyr,  in  the  said  borough,  "  upon  the  said  William  Brent"  "  felo- 
niously did  make  an  assault;  and  that  the  said''  defendants  and  the 
said  others  '*  wer^  then  and  there  trustees  under  a  certain  act."  &<^) 
(10  Geo.  4,  c.  128) ;  2  "that  it  thereupon  became  the  duty  of"  defend- 
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s  Local  and  personal,  public :  "  For  watching,  lighting,  cleansing,  and  impronnff  the 
roads,  streets,  and  other  public  passages  and  places  feading  from  tfie  Stones  £i4 
Blackman  Street,  to  the  Fishmongers'  Almshouses,  Newington,  and  frcon  thence,  and 
from  Stones  End  aforesaid,  towards  Blackfrmrs,  Waterloo,  and  Westminster  BndgeSi 
and  the  parts  adiacent  or  near  thereto,  within  the  parish  of  St  Geoige  the  Martyr  in 
Southwark,  in  the  County  of  Surrey." 

B;^'  sect  1,  the  defendants  and  others  are  appointed  trustees  for  (amon^  other  tilings) 
repairing  the  roads  mentioned  in  the  act,  and  preventing  nuisances  therem. 

Sect  16  enacts,  **  that  it  shall  be  lawful  for  tne  said  trustees  to  cause  the  said  sevexv 
roads,  streets,  and  other  public  passages  and  places  within  the  said  district  (or  w 
part  or  parts  thereof  only  as  to  them,  the  said  trustees,  shall  seem  ri^ht^  to  be  Ijgbted 
and  watched,  and  the  part  and  parts  of  the  now  turnpike  roads  within  the  diitiif^ 
when  the  same  shall  come  under  their  management  and  control,  and  shall  cease  to  be 
turnpike  roads,  in  such  manner  as  they,  the  said  trustees,  shall  think  fit,  and  to  exer- 
cise  all  such  powers  and  authorities  as  shall  be  necessary  for  that  purpose ;"  and  ^^to 
contract  and  agree  for  the  reparation,  repairing,  and  amending,  by  paying  or  otherwise) 
of  all  parts  of  the  said  district  which  are  now  not  deemed  turnpike  roads,  and  of  tte 
said  part  or  parts  of  the  said  turnpike  roads,  whenever  the  same  shall  be  under  theff 
iqanagement  and  control,  and  have  by  law  to  be  repaired  and  amended  by  the  trostees 
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ants  and  the  said  others  '*  to  contract  and  agree  for  the  reparation, 
Tepairing,  eind  amending  of  a  certain  road  hereinafter  mentioned,  and 
also  to  repair  and  amend  and  to  cause  to  be  repaired  and  amended 
the  said  road,  to  wit,  a  certain  road  commencing,"  &c.,  along,  &c«, 
to,  &&,  the  said  road  being  within  a  certain  district  called  in  the  said 
act  the  south  district  of  the  parish  of  St.  George  the  Martyr  in  the 
borough  of  Sonthwark,  "when  and  so  often  as  the  same  shall  be  ne- 
cessary, with  good,  proper,  and  sufficient  materials  and  things,  and 
with  such  due  reparation  and  amendment  that  the  liege  subjects  of 
our  lady  the  queen  might  go,  return,  pass,  repass,  ride,  and  labor  with 
their  horses,  coaches,  carts,,  and  other  carriages  in,  through,  and  along 
the  said  road,  (the  same  then  and  there  being  a  public  road)  as  they 
ought  and  were  wont  and  accustomed  to  do;"  that  defendants  and 
the  said  others,  heme  unmindful  of  their  duty,  "  did  then  and  there, 
contrary  to  their  said  duty,  feloniously  neglect  and  omit  to  contract 
and  agree  for  the  reparation,  repairing,  and  amending  the  said  road, 
and  did  also  then  and  there  feloniously  neglect  and  omit  to  repair 
and  amend  and  caused  to  be  repaired  and  amended  the  said  road,  to 
wit,  at"  &c;  ^^  whereby  the  said  road  then  and  there  became  and 
then  and  there  was  in  a  very  ruinous,"  &c.  "  and  decayed  condition 
for  want  of  such  due  reparation  and  amendment  of  the  same ;  and 
that,  the  said  William  Brent  being  iken  and  there  riding  upon  a  cer- 
tain  baxTow  drawn  by  a  certain  pony  which  he  the  said  W.  B. 
was  then  and  there  driving  along  the  said  road,  the  said "  defend- 
ants and  the  said  others,  "  by  the  feloniously  neglecting  and  omit* 
ting  to  contract  and  agree  for  the  reparation,  repairing,  and  amen* 
mg  the  said  road,  and  the  feloniously  neglecting  and  omitting  to 
repair  and  amend  and  to  cause  to  be  repaired  and  amended  the  said 
road,  and  by  reason  of  the  want  of  such  due  reparation  and  amend- 
ment of  the  said  road  as  aforesaid,  did  thereby  then  and  there  feloni- 
ously cause  one  of  the  wheels  of  the  said  barrow  then  and  there  to 
drop  into  a  certain  large  hole  in  the  said  road,  and  the  said  William 
Brent  to  be  thereby  then  and  there  jerked  and  thrown  with  great  vio- 
lence from  and  off  the  said  barrow  down  to  and  upon  and  against  the 
ground  there;  and  by  means  thereof  the  said"  defendants,  &c,  did 
J^  then  and  there  feloniously  cause  the  said  W.  B.  then  and  there  to 
receive  mortal  fractures  of  eight  of  this  ribs  of  him  the  said  W.  B. ;  of 
which  said  mortal  fractures,  and  the  sickness,"  &c.,  "  thereby  occa- 
sioned, the  said  W.  B.  did  languish,"  &c.,  "  and,  on,"  &c.,  "  the  said 
W.  B.  of  the  said  mortal  fractures,"  &c.  "  did  die :  And  so  the  jurors," 
&c,  "  do  say  that  the  said "  defendants  &c.,  ^^  him  the  said  William 
Brent,  in  manner  aforesaid,"  &c., "  feloniously  did  kill  and  slay,  against 
the  peace,"  &c. 


under  this  act ; "  and  by  racli  contracts  to  stipulate  for  fines  to  be  imposed  on  the  con* 
tnctors  for  neglect  or  de&ult.  Power  is  also  given  to  the  tnistees,  by  sect  49,  and 
otlier  sectionsv  to  levy  and  enforce  payment  of  rates  for  repairing  and  maintaining  the 
aid  roads,  ttreeta,  &c 
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Chamock  now  showed  cause.  The  defendants  have  been  gofltjof 
a  felony  in  omitting  to  fulfil  their  statutory  liability  to  contract  anl 
agree  for  the  repairs  of  the  road,  inasmuch  as  the  absence  of  sad 
repairs  has  caused  the  death  of  a  party  using  the  road. 

[Lord  Campbell,  C.  J.  Surely  this  is  dinerent  from  a  case  of  p» 
sonal  neglect;  how  can  such  an  omission  as  this,  on  the  part  of  tns- 
tees,  amount  to  a  felony  ?| 

They  have  funds  in  their  bands,  for  the  purpose  of  impairing,  yiAoA 
they  omit  to  use ;  that  is  a  neglect  of  their  duty  towards  the  public  ia 
respect  of  those  funds ;  and  such  neglect  is  clearly  a  felonious  offence, 
if  it  cause  the  death  of  any  one.  Regina  v.  HaineSy  2  Car.  &  Kir.  3S9i 
871.  The  objection  raised  in  Reginay.  Barrett^  2  Car.  &  Kir.  343,  cas- 
not  be  made  in  the  present  case ;  for  there  is  a  distinct  allegation  hen 
that  it  was  the  duty  of  defendants  to  repair.  The  defendants  vi! 
contend  that  the  parish  officers  are  liable  for  the  neglect. 

[Lord  Campbell,  C.  J.  Where  the  inhabitants  generally  of  aps* 
rish  are  bound  to  repair,  can  they  be  indicted  for  felony  upon  adestt 
caused  by  their  not  repairing  ?] 

It  is  not  necessary  to  go  so  far;  here  an  express  duty  is  imposed  by 
statute  upon  a  particular  body. 

[Lord  Campbell,  C.  J.  But  that  duty  is  the  same  which  laycn* 
ginally  upon  the  inhabitants.] 

The  question  is  not  whether  there  are  sufficient  grounds  for  a  con- 
viction in  case  of  an  indictment  being  preferred,  or  what  would  be  fte 
punishment  in  case  of  a  conviction ;  but  whether  the  inquisition  k 
on  the  face  of  it,  bad. 

[Lord  Campbell,  C.  J.  To  ascertain  that,  we  must  see  whediff, 
and  how,  the  duty  alleged  in  the  inquisition  arose. 

Erle,  J.  In  Older  to  make  the  neglect  of  duty  an  indictable  offeoc^ 
must  it  not,  as  in  the  cases  cited  of  neglect  in  the  managemeat  of 
mines,  be  immediately  connected  with  the  death  ? 

WiOHTMAN,  J.  In  the  cases  referred  to,  of  neglect  in  managinj 
mines,  the  person  killed  was  not  aware  of  such  neglect.  Why  did  the 
deceased  here  go  along  the  road  at  all  ?] 

There  is  nothing  to  show  that  he  knew  of  its  being  out  of  repaii- 

Watson  and  G,  Hayes^  contra,  were  not  heard. 

Lord  Campbell,  C.  J.     I  am  clearly  of  opinion  that  the  inquisition 
is  bad,  and  must  be  quashed.     No  doubt  the  neglect  of  a  V^^r^ 
duty,  when  death  ensues  as  the  consequence  of  such  neglect,  refl«®J 
the  party  guilty  of  it  liable  to  an  indictment  for  manslaughter;  a^ 
the  cases  which  have  been  cited  in  the  course  of  the  argument,  acfl 
which  establish  that  doctrine,  are  good  law.     I  myself  tried  a  prisoncf 
for  not  taking  proper  care  in  managing  the  shaft  of  a  mine.    H^^ 
trusted  the  management  of  it  to  an  incompetent  person,  who  said  a 
the  time  that  he  was  incompetent.     The  prisoner  was  convicted;  an 
I  did  not  hesitate  to  inffict  a  severe  sentence.    But  how  can  ***?  P?^ 
ciple  I  have  stated  apply  to  the  present  case  ?     It  cannot  be  saidtoa 
the  trustees  are  guilty  of  felony  in  neglecting  to  contract    Not  om] 
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xxiiist  the  neglect,  to  make  the  party  guilty  of  it  liable  to  the  charge 
of  felony,  be  personal,  but  the  death  must  be  the  immediate  result  of 
-that  personal  neglect.     According  to  the  argument  here,  it  might  be 
said  that  where  the  inhabitants  generally  are  bound  to  repair,  and  a 
death  is  caused  as  in  the  present  case,  all  the  inhabitants  axe  indict- 
able for  manslaughter. 

Patteson,  J.  The  inquisition  is  clearly  bad.  The  allegation  that 
the  trustees  feloniously  neglected  to  repair  cannot  be  supported. 

WiQHTMAN,  J.  I  am  of  the  same  opinion.  The  death  here  is  not 
the  direct  consequence  of  the  neglect  charged. 

£rle,  J.  In  all  the  cases  in  which  a  party  has  been  indicted  for 
manslaughter  in  causing  death  by  his  omission  to  perform  a  particu- 
lar duty,  I  think  the  neglect  of  duty  was  immediately  connected  with 
the  death  as  in  the  case  of  careless  driving  on  a  railway,  or  of  not 
supplying  an  infant  with  food.  The  present  case  does  not  fall  within 
this  class.    The  inquisition  is  bad,  and  must  be  quashed. 

InquisUion  quashed. 


Reoina  v.  Basset  and  Holland.^ 

Jane  11, 1851. 

Parishes  —  Adoption  of  the  Provision  of  a  Statute. 

The  ancient  parish  of  St.  6fles-in-the-Fields  was  dirided  (under  acts  of  Anne  and  Geo.  1 
and  Geo.  2  for  the  boiiding,  &c.,  of  new  churches)  into  two  parishes,  8t.  Giles-in-the-Fields 
and  St.  Geoige,  Bloomsbury,  which  were  made  separate  and  distinct  for  all  purposes  ex- 
cept as  to  church,  higfawaj^  and  poor  rates ;  and  separate  Testrymen  were  appointed  for 
the  new  parish.  Bj  stat.  11  Geo.  4,  and  1  Will.  4,  c.  10,  for  regulating  the  affairs  of  the 
joint  parishes  of  St.  Giles  tad  St.  George,  and  of  the  separate  parishes  of  St.  Giles  and 
St.  George,  the  restrj  of  each  parish  was  to  bo  composed  of  fortj-two  persons,  (besides 
the  rector  and  churdiwardens,)  elected  hj  the  yestrymen  duly  qualified  -j  each  vestry  was 
to  appoint  its  own  churchwardens  and  auditors,  and  make  its  own  church  rates,  and  to 
manage  some  other  affairs  of  the  separate  parish ;  and  the  vestrymen  of  the  two  parishes 
were  to  be  the  joint  Testrr  of  the  parishes,  and  to  appoint  overseers  and  directors  and 
other  ofiScers  to  manage  tne  relief  of  the  poor  of  the  joint  parish,  to  make  its  poor 
noes,  and  to  exerdse  other  powers  relative  to  ihe  poor,  ana  concerning  the  parishes 
jointly.  Q&estions  before  the  joint  vestry,  were  to  be  Cb^ded  by  a  majority  of  the  vestry- 
men present :  — 

Held,  that  the  parishioners  of  one  of  the  parishes  could  not  separately  adopt  the  provisions 
of  Sir  J.  Hobhouse's  Act,  1  fr  2  Will.  4,  c  60,  for  tibe  election  of  theur  own  vestey. 

LcDicTMBNT,  found  at  the  Central  Criminal  Court,  and  removed 
into  this  court  by  certiorari. 

The  first  count  stated:  That,  aft;er  the  passing  and  coming  into 
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operation  of  a  certain  act  of  parliament  made,  &<%,  (1  &  2  W^jII.  4»  e. 
60,  Sir  J.  Hobhouse's  Act,  '^  for  the  better  regulation  of  vestries,  aod 
for  the  appointment  of  auditors  of  acconn^,  in  certain  pariaiies  of 
England  and  Wales,")  certain  of  the  rate-payers  of  a  certain  parisk 
in  England,  that  is  to  say,  of  the  parish  of  St.  Giles-in-the-Fieldai  is 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  Cenini 
Criminal  Court,^  desired  that  the  said  parish  should  come  under  the 
operation  of  the  said  act.     And  that  a  certain  number  of  the  rate- 
payers of  the  said  parish,  amounting  at  least  to  fifty  parishioners  of  tl» 
said  parish,  that  is  to  say,  to  146  parishioners  of  the  said  parish,  whose 
names  are  to  the  said  requisition  hereinafter  in  this  count  set  forth, 
affixed,  did,  on  a  certain  day  between  the  1st  day  of  December,  A  D. 
1849,  and  1st  March,  A.  D.  1850,  namely,  on  the  28th  day  of  Feb- 
ruary, A  D.  1850,  in  pursuance  and  in  conformity  with  the  provisiocB 
of  the  said  act,  deliver  a  requisition,  by  them  signed  and  descril»i^ 
their  places  of  residence,  to  two  of  the  churchwardens  of  the  said 
parish  then  serving  for  the  said  parish,  to  wit,  James  Basset,  late  of 
the  parish  aforesaid,  in  the  county  aforesaid,  laborer,  and   Hemv 
Charles  Holland,  late  of  the  parish  aforesaid,  in  the  county  aforesaid, 
laborer,  then  being,  and  as,  the  churchwardens  serving  for  the  said 
parish,  recfuiring  of  them  as  such  churchwardens  to  ascertain,  accont- 
mg  to  the  manner  in  the  said  statute  mentioned,  whether  or  not  a 
majority  of  the  rate-payers  of  the  said  parish  did  wish  and  reqnize 
that  the  said  act  and  the  provisions  thereof  should  be  adopted  theneiB; 
which*  said  requisition  was  and  is  in  the  words  and  figures  following^ 
namely,  "  To  the  churchwardens  of  the  parish  of  St.  6iles-in-tiie- 
Fields,  in  the  county  of  Middlesex ;  we  whose  names  are  hereunto 
subscribed,  being  rate-payers  resident  in  the  said  parish,  and  respect- 
ively rated  or  assessed  to  the  relief  of  the  poor  thereof,  do  hereby 
require  you,  the  said  churchwardens,  to  ascertain  and  determine  the 
adoption  or  non-adoption  of  an  act  of  the  second  year,"  &c^  "  intitokd 
'  An  act,' "  &c.,  (1  &  2  WilL  4,  c.  60.)    «  Dated  this  28th  day  of  Feb- 
ruary, 1850."     (Then  followed  the  names  and  addresses  subscribed 
to  the  requisition.)     Nevertheless  the  said  J.  Bassett  and  H.  C.  Hol- 
land, so  being  such  churchwardens  as  aforesaid,  not  regarding  tiieir 
duty  in  that  behalf,  but  contriving  and  intending  to  render  the  said 
requisition  of  no  effect,  although  they  received  the  said  requisition 
on  the  day  on  which  it  was  so  delivered  as  aforesaid,  at  the  parish, 
&c.,  unlawfully  did  refuse  and  neglect  to  affix,  or  cause  to  be  affixed, 
on  the  first  Sunday  in  the  month  of  March  next  after  the  receipt  of 
the  said  requisition,  namely,  on  the  3d  day  of  March  last  past,  a 
notice  to  the  principal  doors  of  every  church  or  chapel  within  the  said 
parish,  specifying  some  day  not  earlier  than  10  days,  and  not  later 
than  21  days  after  such  Sunday,  and  at  what  place  or  places  within 
the  said  parish  the  rate-payers  should  be  required  to  signify  their  votes 
for  or  against  the  adoption  of  the  said  act,  or  any  notice  whatsoever 


1  This  averment  was  made  where  necessaiy  in  subsequent  parts  of  the  record,  hot 
will  not  be  repeated  in  this  abstract. 
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pursuant  to  the  said  act ;  in  contempt,  &c.,  to  the  evil  example,  &c., 
kgainst  the  form  of  the  statute,  &c.,  and  against  the  peace,  &c. 

2d  count.     And  the  jurors,  &c.     That,  after  the  passing,  &c.,  (of 
jtat.  1  &  2  WilL  4,  c.  60,)  certain  of  the  rate-payers  of  a  certain  parish 
in  Elngland,  namely,  the  parish  of  St.  Giles,  &c.,  (as  before,)  that  is 
to  say,  certain  persons  who  had  respectively  been  rated  to  the  relief 
of  the  poor  for  the  whole  year  immediately  preceding  their  acting  as 
such  rate-payers  as  hereinafter  mentioned,  and  who  had  respectively 
paid  all  the  parochial  rates,  taxes  and  assessments  due  firom  them  at 
the  time  of  'so  acting,  except  as  in  the  said  statute  is  excepted,  de- 
sired, &c,  (as  before!)     And  that  a  certain  number,  &c.,  (as  before,) 
whose  names  and  residences  are  set  forth  in  the  requisition  hereinaf- 
ter in  this  count  mentioned,  did,  on  a  certain  day,  &c. ;  as  in  the  first 
count  to  the  end,  only  adding,  after  the  words  "  every  church  and 
chapel  within  the  said  parish,"  the  words  "  that  is  to  say,  to  the  prin- 
dpal  doors  of  all  places  of  religious  worship  within  the  said  parish 
according  to  the  forms  of  the  established  church." 

3d  count*     That  the  said  J.  Basset  and  the  said  H.  C.  Holland 
heretofore,  to  wit  on,  &c.,  (28th  February,  1850,)  and  for  a  long  time 
theretofore,  were  churchwardens  of  the  parish  of  St.  Giles,  &c.,  and 
were  on  the  day  and  year  last  aforesaid  respectively  serving  the  office 
of  churchwardens  of  and  for  the  parish  aforesaid ;  and  that  certain,  to 
wit,  500,  of  the  rate-payers  of  the  parish  aforesaid,  on,  &c.,  at,  &c, 
did  desire  that  the  said  parish  should  come  under  the  operation  of  a 
certaia  act,  &c.,  (1*&  2  Will.  4,  c.  60.)     And  that  afterwards,  to  wit 
on,  &c.,  at,  &c.,  a  certain  number,  &c.,  namely,  146  parishibners  of  the 
parish  aforesaid,  did,  on  a  certain  day  between,  &c.,  to  wit  on,  &c.,_^ 
deliver  a  requisition,  by  them  signed,  and  describing  their  places  of 
residence,  to  each  of  them,  the  said  J.  Basset  and  H.  C.  Holland  as 
such  churchwardens  then  serving  for  the  said  parish  as  aforesaid,  and 
requiring  of  them,  the  said  J.  Basset  and  H.  C.  Holland,  such  church- 
wardens as  aforesaid,  to  ascertain,  &c.,  (as  in  the  1st  count) ;  which 
said  requisition  then  and  there  duly  received  by  the  said  J.  Basset 
and  H.  C.  Holland,  and  each  of  them,  as  such  churchwardens  as 
aforesaid.     That  the  first  Sunday  in  the  month  of  March  next  after 
the  receipt  of  such  requisition,  was  the  3d  day  of  March,  A.  D.  1850; 
and  that  it  became  and  was  the  duty  of  them,  the  said  J.  Basset  and 
H.  C.  Holland,  and  each  of  them,  as  such  churchwardens  as  afore-  ' 
said,  on  the  said  3d  day  of  March,  A  D.  1850,  at  the  parish  aforesaid, 
&C.,  to  affibc,  or  cause  to  be  affixed,  a  notice  to  the  principal  doors  of 
every  church  and  chapel  within  the  said  parish,  specifying  some  day 
not  earlier  than  ten  days  and  not  later  than  twenty-one  days  after 
such  3d  day  of  March,  and  at  what  place  or  places  within  the  said 
parish  the  rate-payers  were  required  to  signify  their  votes  for  or 
against  the  adoption  of  the  said  act.     Nevertheless  the  said  J.  Bas- 
set and  H.  C.  Holland,  and  each  of  them,  so  being  such  church- 
wardens as  aforesaid,  not  regarding,  &c.,  but  contriving,  &c.,  (as 
before,  to  "  of  no  eflect,")  unlawfully,  wilfully  and  contemptuously, 
did  refuse  and  neglect  on  the  said  3d  day,  (fee,  at  the  parish,  &c.,  to 
™x,  or  cause  to  be  affixed,  a  notice  on  the  principal  doors,  ice,  speci- 
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fying,  &c.,  (as  above,)  or  any  notice  whatsoever  directed  to  be  givea 
by  the  said  act  in  such  behalf;  contrary  to  the  duty  of  them,  the  said 
J.  Basset  and  H.  C.  Holland  in  that  behalf,  to  the  great  damage  of 
the  said  parish  and  the  parishioners  thereof,  in  contempt,  &c^j  (as 
before.) 

The  defendants  pleaded  not  guilty.  On  the  trial,  before  LjGfd 
Campbell,  C.  J.,  at  the  sittings  in  Middlesex,  after  Trinity  term,  1830^ 
a  special  verdict  was  found,  as  follows :  — 

The  jurors,  &c.,  say:  That  the  parish  of  St.  Giles-in-the-Fielda, 
in  the  county  of  Middlesex,  was  an  ancient  parish.     That  the  com- 
missioners acting  under  the  authority  of  letters-patent  granted  by 
King  Greorge  First,  and  by  King  George  Second,  and  issued  under  the 
powers  of  the  several  acts  of  parliament  passed  for  the  building  of 
new  churches  in  and  about  the  cities  of  London  and  Westminster, 
and  the  suburbs  thereof,^  did,  according  to  the  directions  of  the  said 
acts,  set  out,  appoint  and  declare,  a  certain  portion  of  the  ancient 
parish  of  St.  Giles-in-the-Fields  to  be  a  new,  separate  and  distinct 
parish  to  all  intents  and  purposes  whatsoever  except  as  touching 
church  rates,  the  relief  of  the  poor,  and  rates  for  the  highways,  by  the 
name  of  the  parish  of  St.  Greorge,  Bloomsbury ;  and  did  also  appoint 
the  rector,  churchwardens,  and  thirty- six  of  the  inhabitants  of  the  said 
new  parish  to  be  the  first  vestrymen  of  such  parish;  since  which  period 
the  said  portion  of  the  said  ancient  parish  of  St.  Giles-in-the-Fields,  so 
set  out,  appointed  and  declared  to  be  a  new,  and  separate,  and  distinct 
parish  as  aforesaid,  has  been  known  and  distinguished  by  the  name  of 
the  parish  of  St  George,  Bloomsbury,  and  the  residue  of  the  said  ancient 
parish  has  been  known  cmd  distinguished  bv  the  name  of  the  parish 
of  St.  Giles-in-the-Fields,  and  the  affairs  relating  to  the  churches  of 
the  said  separate  parishes  were  managed  by  separate  vestries  of  such 
parishes,  the  separate  vestry  of  the  said  parish  of  St  George,  Blooms- 
bury being  constituted  according  to  the  directions  of  the  said  acts, 
until  the  passing  of  the  act,  &c.,  (11  Geo.  4  and  1  Will.  4,  c.  10,  local 
and  personal,  public,  after  mentioned.)    And  the  jurors,  &c.,  say  that, 
up  to  and  at  the  time  of  the  passing  of  the  said  last  mentioned  act, 
no  division  had  ever  been  made  of  the  said  ancient  parish  of  St  Giles- 
in-the-Fields  as  to  the  maintenance  and  relief  of  the  poor,  according 
^  to  the  powers  of  the  said  church-builduig  acts  or  otherwise ;  and  the 
district  of  the  same  parish,  so  far  as  relates  to  the  maintenance  and 
relief  of  the  poor,  was  commonly  known  and  distinguished  by  the 
name  of  the  joint  parishes  of  St  Giles-in-the-Fields  and  St  Greorge, 
Bloomsbury  in  the  county  of  Middlesex,  the  same  being  coextensive 
with^the  said  ancient  parish  of  St  Giles-in-the-Fields,  in  the  cor^pty 
of  Middlesex,  and  corhprehending  the  whole  of  the  said  separate 
parishes  of  St  Giles-in-the-Fields  and  St.  George,  Bloomsbury.    And 
the  jurors,  &c.,  further  say  that  the  residue  of  the  said  ancient  parish 
of  St  Giles-in-the-Fields,  firom  which  the  said  parish  of  St  George, 
Bloomsbury  was  so  separated  as  aforesaid,  was  and  is  the  same  parish 


1  See  stats.  9  Ann.  c.  22 ;  10  Ann.  c.  11 ;  4  Geo.  1,  c.  14 ;  3  Geo.  2,  c  19. 
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of  St.  Giles-in-the-Fielda  in  the  within  indictment  mentioned.     And 
tbie  jurors,  &c.,  say  that,  before  and  at  the  time  of  the  making  and  pass- 
ing of  the  act,  &c.,  (1  &  2  Will.  4,  c.  60,)  a  certain  local  act  of  par- 
Uament  made,  &c.,  ^11  Geo.  4  and  1  Will.  4,  c.  10,)  intituled  "  An  act 
for  the  better  regulation  of  the  affairs  of  the  joint  parishes  of  St. 
Giles-in-the-Fields  and  St.  Greorge,  Bloomsbury,  in  the  county  of 
Middlesex,  and  of  the  separate  parishes  of   St.  Giles-in-the-Fields 
and  St.  G«orge,  Bloomsbury  in  the  same  county,"  and  which,  from 
the  time  of  the  making  and  passing  thereof,  has  been  in  force  in  the 
parishes  therein  mentioned,  continued,  and  was,  and  from  thence 
hitherto  hath  been  and  still  is,  in  force  in  the  said  parishes,  the  said 
separated  parish  of  St.  Giles-in-the-Fields,  therein  mentioned,  being 
the  parish  of  St.  Giles-in-the-Fields  in  the  within  indictment  men- 
tioned; and  the  maintenance  of  the  poor,  and  other  affairs  of  the 
said  parishes,  have  been  from  the  time  of  the  making,  &c.,  of  the 
said  last  mentioned  act  hitherto,  and  now  are,  regulated  and  carried 
on  by  and  in  obedience  to  the  provisions  of  the  said  local  act ;  and 
each  of  the  said  separated  parishes  has  had,  during  all  that  time,  its 
own  particular  churchwardens,  appointed  and  acting  under  and  in 
pursuance  of  the  said  local  act. 

And  the  jurors,  &c. :  That,  after  the  making,  &c.,  of  the  said  act, 
(1  &  2  WUL  4,  c.  60,)  on  a  certain  day  between  the  1st  day  of 
December,  A.  D.  1849,  and  Ist  March,  A.  D.  1860,  namely,  on,  &c., 
(28th  February,  1850,)  the  said  local  act  being  then  and  there  in 
force  in  the  said  parishes  of  St.  Giles-in-the-Fields  and  St.  George, 
Bloomsbury,  and  the  maintenance  of  the  poor  and  other  affairs  of  the 
said  parishes  being  then  and  there  regulated  and  carried  on  by  and 
in'  obedience  to  the  provisions  of  the  said  local  act  as  aforesaid,  a 
certain  number  being  more  than  50,  that  is  to  say,  146  persons,  being 
then  and  there  all  parishioners  of  the  said  separated  parish  of  St. 
Qiles-in-the-Pields  within  mentioned,  all  of  whom  had  been  rated 
to  the  relief  of  the  poor  according  to  the  provisions  of  the  said  local 
act,  for  the  whole  year  then  immediately  preceding,  and  then  and 
there  paid  all  the  parochial  rates,  taxes  and  assessments  due  from 
them  respectively,  and  which  had  so  become  due  at  any  time  not 
within  six  calendar  months  next  immediately  preceding,  being  the 
same  persons  within  in  that  behalf  mentioned,  did  deliver  a  certain 
requisition,  (being  the  same  requisition  within  in  that  behalf  men- 
tioned,) then  and  there  signed  by  them  and  describing  their  respective 
g'  ices  of  residence  as  therein  mentioned,  to  the  said  J.  Basset  and 
C.  Holland  within  mentioned,  then  and  from  thence  until  and  at 
and  after  the  31st  day  of  March,  A.  D.  1860,  being  and  continuing 
the  churchwardens  of  and  serving  for  the  said  separated  parish  of  St. 
Giles-in-the-Fields  within  mentioned,  requiring  of  them,  the  said 
J.  Basset  and  H.  C.  Holland,  as  such  churchwardens,  to  ascertain, 
according  to  the  manner  in  the  said  within  mentioned  act  of  King 
William  4,  mentioned,  whether  or  not  a  majority  of  the  rate-payers 
of  the  said  last  mentioned  parish,  did  wish  and  require  that  the  said 
last  mentioned  act  and  the  provisions  thereof  should  be  adopted  in 
the  said  last  mentioned  parish ;  and  which  said  requisition  was  then 
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and  there  in  the  words  and  figures  within  in  that  1>ehalf  set  forth; 
and  the  said  J.  Basset  and  H.  C.  Holland  then  and  there  received 
the  said  requisition  from  the  said  rate-payers.     And  the  jurors,  &e^ 
say  that,  at  the  time  of  the  delivenr  of  the  said  requisition  as  afore- 
said, a  certain  number  exceeding  50  of  the  parishioners  of  the  said 
separated  parish  of  St  Greorge,  Bloomsbury,  duly  qualified  in  thai 
behalf  by  rating  and  payment  of  rates,  in  like  manner  as  aforesaid  did 
deliver  a  similar  requisition,  similarly  signed  as  aforesaid  by  the  said 
last-mentioned  parishioners,  to  the  separate  churchwardens  of  the  sakl 
separated  parish  of  St  George,  Bloomsbury,  requiring  them  to  ascer- 
tain in  manner  aforesaid  whether  the  provisions  of  the  said  last-men- 
tioned act  should  be  adopted  in  the  said  last-mentioned  parish.    And 
the  jurors,  &c,  say  that,  before  and  at  the  times  of  the  delivery  of 
the  said  requisitions  respectively,  there  was,  and  from  thence  hitherto 
has  been,  and  still  is,  in  each  of  the  said  separated  parishes,  a  greater 
number  than  800  persons  rated  as  householders,  and  who  had  paid 
the  rates  for  the  relief  of  the  poor  within  the  year  preceding  that  in 
which  the  provisions  of  the  said  last-mentioned  act  were  so  desired 
to  be  put  in  execution  within  the  said  parishes  respectively  as  atbie- 
said.   And  the  jurors,  &c.,  say  that  the  said  J.  Basset  and  H.  C.  Hol- 
land and  the  said  churchwardens  of  the  said  separated  parish  of  St 
Greorge,  Bloomsbury,  acting  under  legal  advice,  refused  to  act  upoa 
the  said  requisitions  so  respectively  delivered  to  them  as  aforesaid; 
and  the  said  J.  Basset  and  H.  C.  Holland  did  not  nor  would,  nor 
did  nor  would  either  of  them,  on  the  first  Sunday  in  the  month  of 
March  next  after  the  receipt  by  them  of  the  said  requisitions  as  afor^ 
said,  and  which  said  first  Sunday  in  March  next  after  such  receipt, 
was  and  fell  on  the  3d  day  of  March,  A.  D.  1850,  while  the  said 
J  Basset  and  H.  C.  Holland  were,  and  continued  churchwardens  o^ 
and  serving  for  the  last-mentioned  parish  as  aforesaid,  or  at  any  other 
time,  affix,  or  cause  to  be  affixed,  to  the  principal  or  any  doors  or 
door  of  every  or  any  church  or  chapel  within  the  said  last-mentioned 
parish,  or  give,  or  cause  to  be  given,  in  any  manner  whatsoever,  a 
notice  specifying  some  day  not  earlier  than  ten  or  later  than  twenty- 
one  days  after  the  said  last-mentioned  Sunday,  and  at  what  place  or 
places  within  the  said  last-mentioned  parish  the  rate-payers  of  the 
said  last-mentioned  parish  were  required  to  signify  their  votes  for  or 
against  the  adoption  of  the  said  within  mentioned  act  of  Will  4,  or 
any  notice  whatsoever  for  or  towards  the  ascertaining  in  any  manner 
whatsoever,  whether  or  not  a  majority  of  the  rate-payers  of  the  said 
last-mentioned  parish  did  wish  and  require  that  the  said  last-men- 
tioned act  and  the  provisions  thereof,  should  be  adopted  in  the  said 
last-mentioned  parish.    But  the  said  J.  Basset  and  H.  C.  HoUand 
did,  at  an  times  after  the  receipt  by  them  of  the  said  requisition, 
wholly  omit  to  give  any  such  notice,  or  in  any  manner  to  comply 
with  the  said  requisition.   But  whether  or  not  upou^the  whole  matt^, 
&c. ;  referring  to  the  court  in  the  usual  form  to  determine  whether  or 
not  the  defendants  are  guilty  or  not  guilty  of  the  offence  charged  ' 

Crowdefy  for  the  crown.    The  question  is,  whether  St  Giles's  be 
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or  be  not  a  parish  to  which  Sir  J.  Hobhouse's  Act  is  applicable.  The 
special  act  by  which  that  parish  is  governed  is  stat.  11  Geo.  4  and  1 
"WilL  4,  c.  10,  under  which  the  parishes  of  St.  Giles  and  St.  Greorge 
act  as  joint  for  the  purpose  of  maintaining  their  poor,  but  are  in  other 
respects  distinct;  €uid  they  appoint  their  own  vestries  and  officers 
Tespectively.  The  proceedings  directed  by  stat  1  &  2  WiU.  4,  c.  60, 
sects.  2,  3,  4,  5,  are  to  take  place,  according  to  sect  2,  "  when  in  any 
parish  certain  of  the  rate-payers  thereof  may  desire  that  the  said 
parish  should  come  under  the  operation  of  this  act ; "  and,  in  case  of 
such  desire  being  intimated  by  requisition  from  one  fifth,  or  a  number 
not  less  than  60,  of  the  rate-payers,  then,  by  sect  3,  the  churchward- 
ens "  of  the  said  parish  "  shall  give  the  rate-payers  notice  to  signify 
their  votes  on  a  stated  day  for  or  against  the  adoption  of  the  act 
St  Giles's  is  a  parish  within  these  clauses. 

[CoLEHiDOE,  J.  Do  you  say  that  St  Giles's  alone  is  to  come  under 
Hobhouse's  Act,  and  not  St  George's  ?] 

Not  St  Greorge's,  rmless  they  desire  to  do  so.  The  proceedings  as  to 
each  must  be  separate.^  By  the  interpretation  clause,  sect  41,  of  slat 
1  &  2  Will.  4,  c.  60, "  parish  "  is  "  deemed  to  include  any  liberty,  pre- 
cinct, township,  hamlet,  tithing,  vUl,  extra-parochial  place,  or  any  place 
maintaining  its  own  poor."  St  Giles's,  it  is  true,  does  not  entirely 
maintain  its  own  poor ;  but  it  is  a  parish  for  other  purposes,  under 
Hobhouse's  Act ;  and  sects.  2  and  3  include  any  thing  which  may  be 
called  a  "  parish." 

The  earlier  clauses  of  the  local  act  provide  for  the  separate  action 
of  the  two  parishes ;  sect  9  forbids  the  exercising  any  functions  of 
a  vestry  for  either  parish,  except  as  they  are  in  this  act  authorized  to 
exercise  them  separately  or  jointly.^  The  vestry  of  each  parish  con- 
sbts,  by  this  act,  sects.  7,  8,  of  forty-two  persons,  not  including  the 
rector  and  two  churchwardens ;  sect  12  provides  that  fourteen  shall 
cumually  go  out  of  office  and  be  replaced  by  election,  the  mode  of 
which  is  prescribed  for  each  of  the  parishes.^    By  sect  15,  no  person 


^  Tomlinson,  for  the  defendants,  stated  that  a  question  mi^bt  have  been  raised  whe- 
ther **  St.  Giles's  "  for  the  present  purpose,  did  not  consist  of  the  aggregate  of  the  two 
parishes ;  but  that  the  verdict  had  been  framed  with  a  view  of  exdiiding  this  question. 

[Lord  Campbell,  C.  J.  You  ai^e  on  the  assumption  that  Giles's  is  only  half  a 
parish.] 

s  Stat  11  Geo.  4,  c.  10,  s.  9,  local  and  personal,  public,  enacts:  **  That  from  and 
after  the  passing  of  this  act,  no  public  or  open  vestiy  shall  be  held  within  or  for  the 
said  parish  of  St  Giles-in-the-Fields,  or  wittiin  or  for  the  said  parish  of  St  George, 
Bloomsbury,  nor  shall  anj  powers  or  authorities  be  exercised  by  the  inhabitants  of  uie 
said  parishes,  separately  or  jcnnlly,  or  any  portion  of  them,  in  vestry  assembled,  save 
and  except  as  hereinafter  provided ;  and  that  all  acts,  powers,  and  authorities,  which 
by  the  common  law  or  statute  law  of  this  realm  may  be  aone  and  exercised,  or  are  re- 
quired to  be  done  and  exercised,  by  the  inhabitants  of  a  parish  in  open  vestry  or 
otherwise  assembled,  or  by  the  vestrymen  of  any  parish,  shall,  from  and  after  the  pass- 
ing of  this  act,  be  done  and  exercised  within  the  said  parishes  of  St  Gile»>in-the-Fi^f 
and  St  Georae,  Bloomsbury,  separately  or  jointly,  as  the  case  may  be  or  require,  by  the 
vestrymen  of  the  said  parishes  Dy  this  act  declared  and  constituted,  and  hereailer  to  be 
elected,  save  and  exc^t  as  hereinafter  provided." 

'  Sect  12  enacts :  That  on  Tuesday  next  before  the  20tfa  January,  1881,  and  on  the 
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shall  be  entitled  to  attend  or  vote  at  any  meeting  of  the  inhabitants 
of  either  parish  for  the  election  of  vestrymen  of  such  parish,  unless 
he  shall  be  rated  towards  the  relief  of  the  poor  of  the  said  parishes 
on  an  annual  assessment  of  25/.  Sect,  17  enacts :  "  That  the  vestry- 
men of  epich  of  the  said  parishes  shall  severally  meet  in  the  vestiy- 
room  of  their  parish,  or  at  some  other  convenient  place  within  such 
parish,"  on  a  day,  and  between  certain  hours,  which  are  specified, 
"  and  shall  then  and  there  proceed  in  the  execution  of  the  powere 
vested  in  them  by  this  act ; "  and  provision  is  made  in  tMs  and  the 
next  clause  for  subsequent  meetings.  By  sect.  24,  "  the  vesirymen 
of  each  of  the  said  parishes  may  from  time  to  time  elect  and  appoint 
such  and  so  many  Measurers,  collectors,  oiEcers,  agents,  and  servants 
as  they  shall  think  proper,  and  shall  take  such  security  from  the  trea- 
surers, collectors,  or  other  receivers  of  money  to  be  appointed  or  con- 
tinued under  this"  act,  for  the  faithful  execution  of  their  respective 
offices,  as  such  vestrymen  shall  think  proper,  which  securities  may  be 
taken  either  in  the  name  of  their  vestiy  clerk  or  in  the  names  of  any 
five  or  more  of  such  vestrymen ;"  they  may  suspend  or  remove  such 
officers,  &c.,  and  elect  others,  and  may  order  salaries  to  be  paid  them 
out  of  the  money  to  be  raised  by  such  respective  vestrymen  unda 
the  powers  of  this  act     Sect.  31*  empowers  the  vestrymen  of  each 


same  day  iii  every  subsequent  year,  "  the  inhabitants  of  the  parish  of  St  Gfles-iu-the- 
Fields,  and  the  inhabitants  of  the  parish  of  St.  Greorge,  Bloomsounr,  respectirely,  beiag 
duly  qualified  as  hereinafter  mentioned,  shall  and  may  severally  meet  in  the  vestzr 
room  of  their  parish,  or  in  any  other  place  within  their  parish,  not  beins  the  chuna 
thereof,  which  the  vestrymen  of  each  such  parish  shall  appoint^  and  such  inhabi'taptt 
of  the  parish  of  SL  Giles-in-the-Fields  shall  proceed  to  elect  fourteen  pereons,  being 
duly  qualified  householders  residing  within  the  same  parish,  to  be  for  three  years,  and  unnl 
others  shall  be  elected  in  their  places,  fourteen  of  the  vestrymen  of  the  parish  of  Si 
Giles-in-the-Fields,  and  such  innabitanti  of  the  parish  of  St  George,  Bloomsboiy,  ^ 
proceed  to  elect  fourteen  persons,  being  duly  qualified  householders  residing  vitfcin 
the  same  parish,  to  be  for  three  years,  and  unul  others  shall  be  elected  in  their  places, 
fourteen  of  the  vestrymen  of  the  parish  of  St  George,  Bloomsbury,  in  the  room  of  the 
persons  who  bv  lot  or  rotation  shall  from  time  to  time  eo  out  of  office  and  cease  to  be 
vestrymen.  I^rovided  always,  that  every  yestryman  who  shall  be  determined  on  to  gs 
out  of  office,  or  who  shall  by  rotation  go  out  of  office,  shall  be  capable  of  being  le- 
elected." 

1  Sect  31  enacts,  "That  it  shall  be  lawful  for  the  vestrymen  of  each  of  the a^ 
parishes,  and  they  are  hereby  respectively  reauired,  to  meet  annually  in  Easter  veek, 
or  within  fourteen  days  after,  and  severalty  to  elect  two  substantial  househoIdeA 
within  their  parish  (not  being  vestrymen)  to  be  churchwardens  of  such  parish,  ao^ 
also  two  substantial  householders  within  their  parish  (not  being  vestrymen)  to  be  sidet* 
men  of  such  parish,  to  assist  the  churchwardens  in  the  execution  of  their  office,  for  toe 
year  then  ensuing,  and  until  others  shall  be  appointed  in  their  room ;  **  provbion  d 
then  made  in  case  of  death  or  removal;  "  and  the  respective  churchwardens  ^  ^  ^ 
pointed  by  virtue  of  this  act  shall,  when  duly  sworn,  (in  addition  to  the  powers  vested 
m  and  duties  imposed  upon  them  by  this  act,)  have  and  be  invested  with  all  the  powen 
and  authorities,  and  shall  be  liable  to  perform  aU  the  duties,  which  churchwardens  &P^ 
pointed  by  the  course  of  common  or  ecclesiastical  law  are  invested  with  or  are  liable 
to,  so  far  as  the  same  are  not  inconsistent  with  or  are  not  varied  or  altered  by  tbis  act; 
and  the  churchwardens  of  the  said  respective  parishes  shall,  after  their  appoi&tineDt 
and  during  their  continuance  in  office,  be,  and  they  are  hereby  declared  to  be,  vesOT^I 
men  of  the  parish  of  which  they  shall  be  elected  churchTrardens  by  virtae  of  "*' 
their  office." 
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parish  to  elect  churchwardens  and  sidesmen.  And  sect.  41  requires 
the  vestry  clerks,  collectorsi  and  all  other  officers,  churchwardens, 
vestrymen,  and  persons  coacerned  in  the  accounts  of  the  parishes 
respectively,  to  attend  the  auditors  of  such  respective  parish  on  sum- 
mons by  them,  or  by  the  vestry  clerk  of  such  respective  parish,  and 
produce  all  books  of  account,  &c«. 

Then  follow  the  clauses  providing  for  the  joint  action  of  two  par- 
ishes. Sect.  42  enacts  that  ^'  from  and  after  the  passing  of  this  act, 
the  vestrymen  for  the  time  being  of  the  parish  of  St.  Giles-in-the- 
Fields,  together  with  the  vestrymen  for  the  time  being  of  the  parish  of 
St  George,  Bloomsbury,  shall  be,  and  they  are  thereby  constituted  and 
declared,  the  vestrymen  of  the  joint  vestry  of  the  parishes  of  St.  Giles- 
in-the-Fields  and  St.  Greorge,  Bloomsbury ;  any  thing  in  the  said  acts 
passed,"  &c.,  (10  Aim.  c.  11,  and  3  Geo.  2,  c.  19,)  '^  to  the  contrary 
notwithstanding."  And,  by  sect.  43, ''  the  vestrymen  of  the  said  joint 
vestry  shall  meet  together  in  the  vestry  room  of  the  parish  of  St  Giles- 
in-tbe-Fields,  or  at  some  other  convenient  place  within  the  parish  of 
St  Giles  in-the-Fields  or  of  St  George,  Bloomsbury,"  on,  &c,,  be- 
tween the  hours,  &c,  ^^  and  shall  then  and  there  proceed  in  the  execu- 
tion of  the  powers  vested  in  them  by  this  act ; "  provision  is  then 
made  for  subsequent  meetings ;  no  order  to  be  made  or  proceeding 
taken  (sect  44)  unless  by  concurrence  of  a  majority  of  vestrymen 
presenl^  the  whole  number  present  not  being  less  than  thirteen.^ 

[Lord  Campbell,  C.  J.  Under  Sir  J.  Hobhouse's  Act,  sect.  23,  the 
number  of  vestrymen,  in  parishes  adopting  the  act,  may  be  from  12 
to  120  according  to  the  population.  Do  you  say  that  this  democratic 
constitution  may  be  adopted  for  the  parish  of  St  Giles,  while  the 
former  aristocratic  constitution  continues  in  St  George's?  One 
vestry  might  very  much  outnumber  the  other.] 

That  is  as  the  population  of  St  Giles's  may  be. 

[LiORD  Campbell,  C.  J.     It  might  become  a  case  of  swamping.] 

The  local  act  then  gives  to  the  joint  vestries  the  power  of  nominat- 
ing overseers  and  directors  of  the  poor  of  the  joint  parishes,  sects. 
58,  62,  and  treasurers,  bankers,  chaplains  of  the  work-house,  clerks, 
governors,  matrons,  collectors  of  poor  rate,  assistant  overseers,  and 
beadles,  sect.  51,  and  of  making  a  joint  poor  rate  for  the  parishes, 
sect  86.  By  sect  27  of  stat  1  &  2  WiU.  4,  c.  60,  the  vestry  elected 
in  any  parish  under  this  act,  ^' shall  exercise  the  powers  and  privileges 
held  by  any  vestry  now  existing  in  such  parish."   A  proviso  is  added, 


1  Sect  44  enacts,  ^  That  all  orders  and  proceedings  of  the  vestrymen  of  the  said 
joint  vestry  in  the  execution  of  this  act,  shaU  be  made  and  taken  at  a  meeting  or  meet- 
ing lo  be  held  in  pursuance  hereof,  and  not  otherwise  (except  in  cases  hereby  otheiv 
mse  particularly  provided  for) ;  and  no  such  order  or  proceeding  shall  be  made  or 
taken  unless  the  majority  of  the  vestrymen  present  at  tne  respective  meetings  shall 
concur  therein ;  and  all  orders  and  proceedings  which  are  hereoy  directed  to  be  made 
or  taken  bv  or  before  the  said  vestrymen,  and  all  the  powers  and  autliorities  hereby 
vested  in  them  geneiaUy,  shall  and  may  be  made,  taken,  and  exercised  bv  the  majori^ 
of  the  vestrymen  who  shall  be  present  at  such  meetinff)  the  whole  number  of  vestry- 
men present  at  any  such  meeting  not  being  less  than  mirteen  (except  in  cases  where 
any  other  number  is  by  this  act  named  for  any  particular  purpose.)*' 
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<'  that  nothing  in  this  act  shall  be  deemed"  ^^  to  repeal,  alter,  or  inTft- 
lidate  any  local  act  for  the  government  of  any  parish  by  vestziea,  or 
for  the  management  of  the  poor  by  any  board  of  directors  and  guai^ 
dians,  or  for  the  due  provision  for  Divine  worship  within  the  panahf 
and  the  maintenance  of  the  clergy  officiating  therein,  otherv^ise  than 
is  by  this  act  expressly  enacted  regarding  the  election  of  Tesoymen 
and  auditors  of  accounts."     Sect.  73  of  the  local  act  provides  ^*tiiat 
the  several  laws  relating  to  the  overseers  of  the  poor,  and  for  the 
relief,  maintenance,  and  employment  of  the  poor,  shall  contiime  in 
force  within  the  said  parishes   of  St.   Giles-in-the-Fields    and    St 
George,  Bloomsbury,  except  where  the  same  are  altered  or  are  inooi^ 
sistent  with  this  act."     And  sect  87  enacts :  ^^  That  firom  and  after 
the  passing  of  this  act,  no  rate  for  the  relief  of  the  poor  shall  be  made 
or  raised  within  the  said  parishes  without  the  consent  of  the  vestry- 
men of  the  said  joint  vestry,  or  by  any  other  ways  or  means  than  are 
directed  by  this  act ;  and  all  moneys  arising  by  or  from  tlie  rates  to 
be  made  by  virtue  of  this  act  for  the  relief  of  the  poor,  shall  be  and 
are  hereby  vested  in  the  vestrymen  of  the  joint  vestry  of  the  said 
parishes,  for  the  joint  use  of  the  two  parishes ; "  the  overplus  after 
paying  costs  of  collection,  and  taxes,  costs,  &c,  charged  by  law 
upon  the  poor  rates,  to  be  applied  by  the  directors  in  paying  for  "  the 
relief,  maintenance,  and  employment  of  the  poor  of  the  said  parishes.^ 

Under  the  local  act,  therefore,  these  are  two  parishes,  jointly  maintain- 
ing their  poor ;  each  providing  for  its  own  poor  and  that  of  the  othec 
Each,  then,  is  a  '^  parish  "  within  the  broad  sense  given  to  that  word 
by  Stat.  1  &  2  Will  4,  c.  60,  s.  41. 

[Coleridge,  J.  As  you  contend,  if  the  whole  of  St  George's 
parish  were  unwilling,  they  might  yet  have  this  act  put  upon  them. 

Lord  Campbell,  C.  J.   And  be  ruled  by  the  vestry  elected  und»  it 

Coleridge,  J.  Yet  the  principle  of  Hobhouse's  Act  is  that  the 
adoption  of  it  shall  be  voluntary. 

Lord  Campbell,  C.  J.  In  point  of  law  could  it  be  adopted  for  ihe 
joint  parishes,  if  both  were  willing  ?J 

It  could. 

[Lord  Campbell,  C.  J.     Then  it  can  hardly  be  applied  to  a  half. 

Coleridge,  J.  If  both,  by  majorities  of  the  rate-payers,  concnired 
in  adopting  the  act,  would  it  be  a  place  ^^  maintaining  its  own  poor  " 
within  stat  1  &  2  Will.  4,  c  60,  for  which  such  adoption  would  be 
available  ?] 

It  would  seem  that  each  parish,  individually,  ought  to  adopt  it 
The  directions  in  sects.  2  and  3,  relative  to  the  "  churchwardens  of 
the  said  parish,"  are  hardly  consistent  with  the  supposition  that  the 
two  constitute  one  for  the  purpose  of  that  act.  The  whole  question 
turns  on  the  meaning  of  the  word  "parish"  in  Hobhouse's  Act; 
whether  it  must  necessarily  mean  a  place  maintaining  its  own  po<» 
individually  and  entirely.  Such  a  construction  would  exclude  many 
parishes  from  the  benefit  of  the  act 

[Lord  Campbell,  C.  J.  Incorporated  parishes  are  very  diiferent 
from  this,  which  is  an  ancient  parish  subdivided.] 
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The  argament  that  a  disproportionate  number  of  vestrymen  might 
l>e  elected  from  St.  Gileses,  is  not  conclusive. 

[LoBD  Campbei^l,  C.  J.  It  has  weight  only. when  we  are  consider- 
Uigthe  probable  intention  of  the  act.] 

The  intention  was  to  give  a  Ivoad  basis. 

[LfORD  Campbbll,  C.  J.  With  consent  of  those  concerned ;  that  is, 
axscording  to  the  will  of  a  maj<nity  of  rate*payers  within  the  area. 
If  the  act  were  introduced  into  both  parishes  as  constituting  one, 
each  part  would  have  the  influence  it  ought  under  Hobhouse's  Act ; 
if  it  is  adopted  only  by  half^  one  half  has  not  that  influence,  and  is 
subject  to  the  other.]  • 

The  other  may  adopt  the  act  also.  If  the  parishes  could  legally 
adopt  the  act  together,  there  would  be  no  disadvantage ;  this,  how- 
ever, does  not  seem  to  be  an  admissible  constraction.  The  whole 
-wus  originally  St  Giles's  parish ;  but  that  does  not  seem  material  to 
the  present  question. 

[LiORD  Campbell,  C.  J.     No.] 

TomlinsoTij  contra,  was  stopped  by  the  court 

Lord  Cabcpbell,  C.  J.  Whether  Sir  John  Hobhouse's  Act  could 
apply  to  the  whole  of  that  which  was  the  ancient  parish  of  St  Giles- 
in-the-Fields,  we  are  not  called  upon  to  say ;  to  the  half  it  clearly 
cannot  I  think  this  never  was  contemplated  by  the  legislature ;  and 
it  would  be  most  unjust  to  fcxce  upon  St  Greorge's  parish  the  neces- 
sity of  acting  with  a  body  elected  by  St  Giles's  under  a  totally  differ- 
ent constitution,  which  might  nullify  all  their  influence  and  annihilate 
their  rights,  and,  as  to  the  making  of  rates  and  for  other  purposes, 
subject  them  entirely  to  tiie  tyranny  of  the  new  power.  I  think  that, 
-wil^  regard  to  Hobhouse's  Act,  the  present  parish  of  St  Giles  is  a 
parish  and  not  a  parish.  It  is  one  half  of  a  parish ;  and  this  half 
cannot  force  a  new  constitution  upon  the  other.  I  have  no  hesitation 
in  saying  that  our  judgment  ought  to  be  for  the  defendants. 

Coleridge,  J.^  I  am  of  the  same  opinion.  The  legislature,  in 
passing  stat  1  &  2  Will.  4,  c.  60,  contemplated  an  entire  body,  and 
deemed  it  essential  that  the  change  to  be  effected  by  the  act  should 
not  take  place  unless  assented  by  two  thirds  of  the  body.  Here  the 
attempt  is  to  bring  under  the  operation  of  the  act  a  whole  body 
which  has  neither  assented  to  nor  been  consulted  upon  it,  and  may 
be  entirely  opposed  to  it 

Erle,  J.  This  proceeding  could  be  supported  only  on  a  supposi- 
tion that  the  parishes  of  St.  Giles  and  St  (Jeorge,  which  are  in*  effect 
one  parish  for  the  purpose  of  maintaining  their  poor,  were  cooperating 
to  obtain  the  benefit  of  Sir  J.  Hobhouse's  Act   At  present  the  rights 


^  Patteson,  J.,  left  the  court  when  the  case  was  called  on,  being  a  rate-payer  of  one 
of  the  parishes. 
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of  the  two,  as  jointly  maintaining  their  poor,  are  regulated  by  tke 
local  act,  11  Cr^o.  4  and  1  WilL  4  c.  10.  K  the  half  of  that  whudiii 
to  be  considered  as  one  parish  under  the  local  act  could  take  tk 
benefit  of  Hobhouse's  Act  alone,  it  would  very  materially  affect  tk 
rights  of  the  other  half  in  their  vestry,  they  remaining  subject  to  tk 
statute  of  .11  Geo.  4.  It  is  clear  that  the  parishioners  of  St  Gilesi 
have  no  right  to  affect  the  parishioners  of  St.  George  in  this  maniMr 
against  their  will.  The  claim  set  up  is  in  effect  a  daim  by  one  half 
of  a  parish  to  take  the  benefit  of  Sir  J.  Hobhouse's  'Act  without  tk 
consent  of  the  other,  and  cannot.be  maintained. 
• 

Judgment  for  clefendanis. 


Robert  Biddulph  against  Charles  Morton  Chamberlatne.' 

Jane  12, 1851. 

Libel — Justification. 

Action  for  a  libel  Flea  mstifying,  as  trae,  part  of  the  libel,  which  comprised  seTorsl  libel- 
looB  allegations.    Beplication,  do  injwrid. 

On  the  trial,  the  jadge  asked  the  jnry  to  find  separately  as  to  the  truth  of  the  seyenl  tlkga- 
tions  justified.  The  jurj  found  that  some  of  uie  allegations  were  not  trae,  and  that  otho^ 
forming  an  important  part  of  the  libel,  were  true.  A  general  verdict  was  entered  for  1^ 
plaintiff.  A  judge  made  an  order  that  the  master  should  not  allow  plaintiff  the  costs  £ 
the  witnesses  called  only  to  disprove  that  part  of  the  plea  which  was  found  to  be  true.  0& 
a  motion  to  rescind  this  order :  — 

Edd,  by  Lord  Campbell,  C.  J.,  Fatteson  and  Coleridge,  JJ.,  that  the  order  was  improper, 
the  issue  being  indivisible. 

Erie,  J.,  dissentiente. 

Greaves,  in  ihe  present  term,  obtained  a  rule  nisi  to  rescind  »» 
order  of  Patteson,  J.,  made  in  this  cause,  that  the  master  on  taxation 
disallow  the  costs  of  such  witnesses  for  the  plaintiff  as  were  called 
only  to  disprove  the  existence  of  a  nuisance. 

The  action  was  for  a  libel,  contained  in  a  letter  published  in  « 
newspaper,  stating  as  follows :  That  defendant  had  complained,  a 
twelvemonth  before,  to  the  plaintiff  that  an  open  ditch  and  cesspool^ 
on  the  plaintiff's  premises,  near  Ledbury,  were  injurious  to  public 
health,  and  a  nuisance ;  that  plaintiff,  after  fencing  with  defendants 
questions,  refused  to  do  any  thing;  that  proceedings  were  taken  befoc 
the  magistrates,  under  stat,  11  &  12  Vict,  c  123,  to  remove  the  nuis; 
ance,  which  were  defeated  by  technical  objections  on  the  part  w 
plaintiff;  that  the  ditch  was  a  nuisance,  which  for  many  yeaw  ^J 
occasioned  typhus  fever  in  the  neighborhood ;  that  plaintiff  h^^ 
notice  of  this,  and  that  the  nuisance  still  continued  unabated.    ^^ 


A 17  Queen's  Bench  Reports,  851. 
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defendant  pleaded,  (among  other  pleas,)  one  which  was  so  worded 
as  to  leave  it  ambiguous  whether  it  was  confined  to  the  part  of  the 
libel  which  imputed  that  defendant  had  maintcdned  a  nuisance,  or 
was  pleaded  to  the  whole  of  the  libel  of  which  the  substance  is  above 
set  forth.  It  averred  the  truth  of  each  of  the  facts  above  stated. 
Seplication,  De  infurid. 

On  the  trial,  before  Patteson,  J.,  at  the  Croydon  Spring  Assizes, 
1851,  the  bulk  of  the  evidence  called  on  each  side,  was  as  to  the 
nature  of  the  ditch  in  question,  and  the  prevalence  of  typhus  fever  in 
its  vicinity.  The  jury,  in  answer  to  the  questions  put  by  the  learned 
judge,  found  that  the  ditch  was  a  nuisance,  but  that  other  statements 
in  the  libel,  the  truth  of  which  was  averred  in  the  plea,  were  not  true. 
The  learned  judge  directed  a  verdict  for  the  plaintiff  on  this  issue, 
with  leave  to  defendant  to  move  to  enter  a  veidict  for  him  in  case  the 
court  should  be  of  opinion  that  the  plea,  so  far  as  material,  was  con- 
fined to  that  part  of  the  libel  proved  to  be  true. 

WhaUleyy  in  Easter  term  last,  obtained  a  rulenm  accordingly,  which 
was  discharged  in  that  term. 

Patteson,  J.  then  made  the  order  in  question. 

Whateley  and  Phipson^  now  showed  cause.  The  Plaintiff,  having 
by  the  replication,  £>e  injwridy  put  the  "^hole  plea  in  issue,  was,  as 
this  court  has  determined  in  the  present  cause,  entitled  to  the  verdict, 
unless  the  defendant  proved  the  truth  of  every  material  allegation  in 
the  libel  to  which  it  is  pleaded ;  (see  Regina  v.  Newman^  1  E.  &  B. 
558;  S.C.  18Eng.  Rep.  113;)  but,  though  tiie  plea  is  for  the  purpose  of 
the  verdict  entire,  it  is  not  indivisible  for  every  purpose.  A  plaintiff 
always  has  the  power  to  divide  such  a  plea  as  this,  by  admitting  such 
of  the  allegations  as  are  true  and  replying  De  injund  absque  residuo 
causceto  the  rest;  if  he  does  not  choose  to  adopt  this  course,  he  should 
not  be  allowed  the  costs  of  those  allegations  which  he  has  unneces- 
sarily and  untruly  put  in  issue. 

[Lord  Campbell,  C.  J.  It  would  be  equitable  in  the  present  case 
to  deprive  the  plaintiff  of  those  costs.  The  sole  question  is,  has  the 
court  a  discretionary  power  to  do  so,  the  issue  not  being  divisible  on 
the  record  ?] 

For  the  purpose  of  costs,  each  distinct  allegation  may  be  viewed 
as  a  distinct  issue.  No  witnesses  ought  to  be  allowed  unless  material; 
how  can  it  be  said  that  witnesses  called  only  to  prove  a  fact  which 
was  disproved  can  be  material  ?  Prudhomme  v.  FrcLsety  2  A.  &  E. 
645,  goes  much  farther  than  is  required.  There  the  libel  was  con- 
sider^ so  far  divisible  that  the  defendant  was  allowed  the  costs  of 
that  part  not  proved  by  the  plaintiff;  here  it  is  only  asked  that  the 
plaintiff  may  not  have  those  costs.  That  case  also  shows  that  the 
fact  of  the  verdict  being  entered  generally  is  not  conclusive  as  to 
costs.  So  also  does  Welby  v.  Broum^  1  Exch.  770.  The  jury  in  this 
c*.ase  might  have  returned  a  special  verdict,  finding  some  averments 
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in  the  plea  one  way  and  some  the  other.    Eveiy  material  allegatiai  I 
is  in  substance,  though  not  fonnally,  a  separate  issue. 

GfreaveSj  contriu  The  jury  are  sworn  to  try  the  issue  joined,  act 
to  try  every  separate  fieu^t;  but,  if  the  rule  as  to  costs,  now  conteoded 
for,  is  to  apply,  it  becomes  a  matter  of  right  to  have  the  verdict  of 
the  jury  on  each  separate  averment,  as  much  as  'where  there  an 
separate  issues. 

[Lord  Campbell,  C.  J.  The  rule  might  be,  that,  where  the  judge 
in  his  discretion  thought  fit  to  ask  the  jury  to  find  the  facts  separatehr, 
the  costs  should  follow  their  finding,  without  laying  it  down  either 
that  the  party  should  have  a  right  to  require  that  the  opinion  of  tie 
jury  should  be  taken  separately,  or  that,  where  the  facts  were  sot 
found  separately,  the  master  bn  taxation  should  enter  on  the  in- 
quiiy.] 

No  such  rule  has  ever  been  laid  down ;  and  it  would  be  veiy  in- 
convenient if  such  a  rule  did  exist  The  judge  at  Nisi  Prius  often 
finds  it  convenient  to  ask  the  jury  specific  questions  in  c»der  to  im 
a  point  of  law  for  the  court;  and  it  would  be  hard  if  his  doing  so 
should  afiect  the  costs.  Besides,  the  court  have  not  jurisdiction  to 
deprive  the  plaintiff  of  costs  on  a  verdict  on  an  indivisible  issue;  if 
the  issue  be  such  that  the  other  side  has,  or  might  have,  a  judgment, 
the  case  is  different  Thus,  where  the  issue  is  divisible  and  &e  de- 
fendant  may  have  a  judgment  as  to  part,  as  in  WilKams  v.  Gftot 
Western  Railway  Company ^^  8  M.  &  W.  866,  or  where  firom  the  actoal 
form  of  pleadings  he  has  a  judgment,  as  in  Daniel  v.  Barryj  4  Q.  B. 
59,  the  costs  are  disallowed ;  but  not  otherwise.  Anderson  v.  Ckt^ 
man,  6  M.  &  W.  483. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  rule  must  be  made 
absolute. 

The  question  raised  is  whether,  with  respect  to  the  allowance  of 
costs,  an  issue  can  be  considered  distributive,  which  cannot  be  divided 
on  the  record  because  it  is  taken  on  one  entire  plea.  I  feel  gw** 
difficulty  in  seeing  how  it  can  be  done.  In  all  the  cases  cited  the 
issue  might  have  been  divided  on  the  record,  and  a  finding  might 
have  been  entered  on  one  part  of  it  for  the  plaintiff,  and  on  the  other 
for  the  defendant ;  but,  where,  as  in  the  present  case,  the  plaintiff  is 
entitled  to  the  verdict  on  the  entire  issue,  it  is  difficult  to  see  ho\^i 
for  the  purpose  of  taxation  of  costs,  we  can  distinguish  between  to 
several  allegations  in  the  one  entire  plea.  That  has  never  been  done 
hitherto ;  and  it  would'  often  have  been  done,  but  for  the  inconven- 
ience of  the  course.  It  is  not  proposed  in  this  case  that  the  mastef 
shall  on  taxation  always  inquire  whether  the  different  allegations 
were  proved.  The  defendant's  counsel  ask  that  the  rule  should  be 
confined  to  cases  in  which  the  judge  has  put  specific  questions  to  th^ 
jury,  and  they  have  found  that  certain  allegations  have  not  been 
proved.  But,  if  that  were  the  rule,  it  would  be  a  matter  of  scddeBt 
whether  the  plaintiff  got  these  costs  or  not,  unless  it  were  to  be  este' 
bUshed  that  the  defendant  had  a  right  to  require  the  judge  to  put  the 
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allegations  to  the  jury  separately;  which  would,  I  think,  be  most  in- 
convenient.  In  the  particular  case  justice  would  be  done  by  adhering 
to  my  brother  Patteson's  order :  but  I  think  it  would  be  an  excess 
of  our  jurisdiction  and  would  lead  to  much  inconvenience  in  other 


Pattbson,  J.  This  question  could  not  have  arisen  unless  I  had 
put  specific  questions  to  the  jury  as  to  the  different  allegations  in  the 
plea ;  for,  if  I  had  left  the  issue  generally  to  the  jury  and  they  had 
found  a  general  verdict,  it  could  not  have  been  known  what  allega- 
tions they  thought  disproved.  Now  the  questions  were  put  by  me 
quite  alio  intuitu;  and  I  fhink  the  fact  that  such  questions  were  put 
ought  not  to  aifect  the  costs.  In  this  case  there  is  one  single  issue, 
in<Uvisible  so  far  as  regards  the  verdict  It  is  contended  that  the 
issue  may  nevertheless  be  divisible  as  to  costs.  It  is  quite  clear  that 
it  is  not  divisible  for  the  purpose  of  giving  the  costs  of  those  allega- 
tions which  were  disproved  to  the  defendant;  but  it  is  urged  that, 
though  not  divisible  so  as  to  give  the  defendant  those  costs,  it  may 
be  so  divisible  as  to  deprive  the  plaintiff  of  them.  I  think  the  precise 
question  has  never  before  \>een  raised,  as  the  attempt  has  always  been 
to  give  costs,  not  merely  to  deprive  the  oth«r  side  of  them ;  but  I  am 
of  opinion  that  we  ought  not  to  establish  the  rule  as  asked  for  now. 
I  made  the  order  with  a  view  to  justice ;  I  am  now  convinced  that, 
to  do  so,  I  rather  wrested  the  law,  and  was  wrong ;  and  that  the 
present  rule  must  be  absolute. 

Coleridge,  J.  The  safe  course  is  to  limit  the  rule  of  HiL  2  W.  4, 
L  74 ;  3  B.  &  Ad.  385,  to  issues  which  may  be  found  on  the  record. 
That  I  think  is  the  meaning  of  the  general  rule  made  by  all  the 
courts  for  the  purpose  of  rendering  the  practice  uniform ;  and,  if  it  is 
to  be  extended  in  the  manner  now  sought,  it  ought  to  be  done  by  a 
general  rule  of  all  the  courts.  That  alone  I  consider  a  sufEcient 
reason  for  setting  aside  this  order.  But,  further,  I  cannot  but  think 
that,  if,  to  advance  what  we  supposed  to  be  the  justice  of  this  case, 
we  were  to  extend  the  rule  as  asked,  we  should  lay  down  a  most  in- 
convenient rule  of  practice.  If  an  issue,  indivisible  for  the  purpose 
of  the  verdict,  may  be  divided  for  the  purpose  of  costs,  I  do  not  know 
where  to  stop ;  the  party  would  have  at  least  an  equitable  right  in 
all  cases  to  ask  the  judge  to  put  the  allegations  separately ;  which 
would  be  very  inconvenient.  But  that  is  not  all :  it  would  follow 
that  the  master  must  as  it  were  re-try  the  cause,  so  as  to  ascertain 
the  materiality  of  each  witness  as  to  each  allegation.  I  think  it  much 
better  to  adhere  to  the  rule  than  wrest  it  for  the  supposed  justice  of 
the  case.  I  say  supposed  justice ;  for  it  must  be  remembered  we  have 
not  complete  knowledge  of  all  the  circumstances. 

Erle,  X  My  opinion  is  not  material :  but  I  should  have  thought 
the  principle  of  Prudhomme  v.  Fraser^  2  A.  &  E.  645,  was  a  prece- 
dent for  this  order.  The  libel  in  the  present  case  contained  several 
libellous  allegations,  ajid  was  in  effect  several  libels.     The  defendant 
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pleads  a  plea  justifying  both  the  allegation  that  there  was  a  anisanee, 
and  those  that  the  plaintiff  had  otherwise  nxisbehaved  himselfl  The 
plaintiff  puts  in  issue  the  whole  plea ;  which  I  think  was,  in  substance, 
one  plea  to  two  causes  of  action.  The  judge  had  a  right,  if  he  thonght 
proper,  to  ask  the  jury  what  their  opinion  was  as  to  each  allegadMB 
separately ;  and  the  jury  had  a  right,  if  they  pleased,  to  return  a  ^i^ 
cial  verdict,  finding  as  to  each  allegation  separately;  and,  thongli 
perhaps  in  strictness  they  ought  not  to  be  directed  to  consider  how 
much  of  the  libellous  matter  was  true  when  estimating  damages,  I 
suppose  there  is  no  doubt  the  jury  would  do  so  in  fact.  Then,  the 
issue  being  divisible  for  all  these  purposes,  I  should  say  that,  aocoid* 
ing  to  the  principle  of  Prudhomme  v.  Fraser^  2  A.  &  E.  645,  the  issae 
might  be  considered  divisible  for  the  purpose  of  taxation ;  and  tbat 
we  might  refuse  to  allow  the  plaiijtiff  tiie  costs  of  attempting  to  nega- 
tive that  part  of  the  plea  which  was  proved*^ 

Ruie  absobUe* 


LiPSON  V,  Harrison.^ 

f     VoYembex  3,  1853. 

Saivage  —  Action  at  Common  Law  —  Services  rendered  by  a  Seamtm 

by  the  order  of  his  own  Captain, 


In  an  action  for^alvage  services,  it  appeared  that  the  plaintiff,  being  a  common  sailor, 
ordered  by  the  captain  of  his  own  snip  to  go  in  a  boat  with  others,  for  a  distance  of  fbin^ 
teen  miles,  to  the  assistance  of  another  vessel,  which  was  stranded  on  the  bar  of  a  ixver, 
and  to  place  himself  under  the  command  of  the  captain  of  that  other  vessel :  — 

Eddy  that,  under  those  drcnmstances,  he  could  notmaintain  an  action  against  the  owner  of  di0 
vessel  saved,  for  the  personal  services  which  he  had  rendered. 

This  was  an  action  for  money  payable  for  the  salvage  of  the  baik 
Lady  Worsley,  of  which  the  defendant  was  owner,  and  which  was 
stranded  on  the  bar  of  the  Bonny  River,  on  the  coast  of  AMca,  on 
the  14th  January  in  the  present  year.  At  that  time  the  plaintiff  was 
a  common  sailor  on  board  the  Swiftsure,  which  was  then  lying  at 
anchor  in  the  river,  about  fourteen  miles'firom  the  bar.  The  master 
of  the  Lady  Worsley  having  made  a  communication  to  the  captain 
of  the  Swiftsure,  the  latter  ordered  the  plaintiff  and  others  of  his  men 
to  go  to  the  assistance  of  the  former  vessel ;  and  accordingly  they 
went  in  three  boats,  accompanied  by  the  captain  of  the  Lady  Wors- 
ley, under  whose  orders  they  were  directed  to  place  themselves ;  and, 


1  See  Stat  15  &  16  Yict.  c.  76,  ss.  77,  81,  223.  No  general  rule  apportioning  tbd 
costs  of  issues  has  yet  been  made  under  sect.  228 ;  so  that  it  is  apprehended  Ihat,  where 
there  is  a  general  denial  of  a  pleading,  the  costs  of  all  the  allegations,  whether  proved 
or  disproved,  must  follow  the  finding,  as  before  the  statute,  according  to  the  pnndpal 
case. 

9  22  Law  Times  Beo.  83. 
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with  their,  assistance,  the  bark  was  got  off  the  bar  and  saved.  At 
the  trial,  which  took  place  before  Wightman,  J.,  at  Liverpool,  it  was 
objected  on  the  part  of  the  defendant  that  an  action  would  not  lie  at 
common  law  for  salvage;  secondly,  that,  if  at  all,  the  action  should 
be  by  the  principals ;  or,  thirdly,  that  the  action  ought  to  be  by  all 
the  salvors ;  and  the  learned  judge,  holding  that  the  action  could  not 
be  maintained,  nonsuited  the  plaintiff. 

Atherton  now  moved,  by  leave  of  the  learned  judge,  for  a  rule  to 
show  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff.  First,  an  action  may  be  maintained  at 
common  law  fdr  salvage  services.  It  is  expressly  laid  down  that 
the  salvor  has  a  Uen  upon  the  property  saved  for  his  compensa- 
tion, the  amount  of  which  may  be  ascertained  by  a  jury  in  an 
action  by  the  salvor  against  the  proprietor:  Abbott  on  Shipping, 
556;  Hartford  v.  Jones ^  1  Lord' Ray m.  393;  Newman  v.  Walters j 
3  Bos.  &  P.  612.  In  the  last  mentioned  case  the  first  count  was 
the  same  as  here ;  but  there  was  also  a  count  for  work  and  labor. 

[Wightman,  J.  But  the  difficulty  is  that  the  plaintiff  was  ordered 
to  go,  and  could  not  have  gone  without  the  permission  of  his  own 
captain.] 

That  raises  the  second  point,  that  the  action  should  have  been 
brought  by  the  principals ;  but,  upon  reference  to  the  decisions  of 
the  Admiralty  Court,  it  appears  that  that  court  looks  primarily  to 
tiie  actual  salvors  as  the  persons  entitied:  The  Calypso,  2  Hagg. 
218 ;  The  Thetis,  3  Hajgg.  48 ;  The  Baltimore,  2  Dods.  No  doubt 
there  is  a  more  convenient  procedure  in  the  Court  of  Admiralty, 
because  that  court  determines  in  one  suit  the  shares  to  be  received 
by  all  the  parties  entitied;  but  each  individual  salvor  has  a  right 
of  action  for  his  own  fair  proportion.  The  order  of  the  captain 
makes  no  difference  in  this  case ;  because  the  plaintif!|  in  going,  was 
still  a  volunteer.  He  was  not  bound  to  obev  such  an  order.  His 
ship  was  at  anchor  waiting  for  a  cargo ;  and  his  captain  had  no 
authority  to  order  him  to  leave  that  ship  and  engage  in  a  perilous 
service  at  a  distance,  for  the  preservation  of  another  ship.  Thirdly, 
an  action  by  all  jointly  could  not  be  maintained.  There  was  no  joint 
contract. 

LoBD  Campbell,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.  This  is  an  action  at  law  founded  on  a  contract, 
and  to  maintain  it  some  evidence  must  be  given  of  a  contract ;  it 
must  be  shown  that  there  was  a  contract  between  the  plaintiff  and 
the  owner  of  the  Lady  Worsley,  to  reoiunerate  him  for  his  services 
on  this  occasion;  but  it  seems  to  me  that  the  facts  negative  any  such 
contract.  The  Lady  Worsley  being  stranded  on  the  bar  of  the  river 
Bonny,  her  captain  comes  to  the  captain  of  the  Swiftsure,  who  orders 
the  plaintiff  amongst  others  to  go  and  render  assistance.  Three  boats 
are  employed  in  the  service,  and  the  plaintiff  is  in  one  of  them.  How 
can  it  be  said  that  he  was  a  volunteer  adventurer.  The  volunteer 
adventurer  is  the  person  to  be  entitled;  but  the  plaintiff  was  acting 

18* 
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under  the  orders  of  his  own  captain,  and  apparently  according  to  his 
own  notion  in  the  performance  of  his  duty  as  a  seaman;  and  he  was 
put  under  the  command  of  the  captain  of  the  Lady  Worsley.  Under 
these  circumstances,  it  is  impossible  to  say  that  any  contract  am^ 
between  the  plaintiff  and  the  owner  of  the  Lady  Worsley.  I  do  noi 
by  any  means  go  so  far  as  to  say  that  in  a  court  of  conomon  law 
there  can  be  no  action  for  salvage ;  but  I  am  clearly  of  opinion  that 
in  this  case  no  action  can  be  maintained ;  and  it  is  certainly  oontraiy 
to  convenience  that  such  actions  should  be  brought  here,  because  by 
the  course  of  procedure  in  the  Admiralty  CTourt  justice  may  be  miicfc 
more  completely  done  in  that  court 

Ck)LERiDaE,  J.,  concuiied. 

WiGHTMAN,  J.  The  proceedings  in  the  Admiralty  Ck)urt  do  not 
depend  upon  contract;  and  the  only  authority  for  the  plaintiff  is  the 
case  of  Nevmian  v.  Walters  ;  but  in  that  case  there  was  some  evidence 
of  a  contract  Here  I  think  there  is  none ;  and  I  proceed  upon  tbat 
ground  without  giving  any  opinion  whether  an  action  at  law  for 
salvage  may  or  may  not  be  maintained.  All  that  the  plaintiff  did 
was  under  the  orders  of  his  own  captain ;  and  without  his  permission 
at  aU  events  he  could  not  have  done  any  thing.  To  hold  that  there 
was  a  contract  with  every  member  of  the  boats'  crews  engaged  in 
this  service  would,  I  think,  lead  to  the  most  inconvenient  conse- 
quences, and  would  not  be  wairanted  by  any  authority. 

Lord  Campbell,  C.  J.,  mentioned  that  Erie,  J.,  who  had  left  die 
court  during  the  argument,  concurred  in  the  decision. 

Rule  refused. 


Stevens  v.  Leoh.^ 

November  5, 1853. 

Borse  —  Sale  —  FroMd  —  Auctioneer  —  lAabilUy. 

A  sent  a  horse  to  B,  an  auctioneer,  to  be  sold  witboat  warranty  on  certain  fidse  represeofisr 
tions,  the  falsehood  of  whidi  were  concealed  from  B.  B  sola  the  horse  accordingly,  and 
received  the  price ;  but  before  he  paid  over  the  price  to  A,  the  purchaser  disoover»i  tte 
firaud,  rescinded  the  contract,  gave  B  notice  not  to  pay  the  price  to  A,  and  demanded  it 
back  from  B: — 

Hddt  a  defence  to  an  action  bj  A  against  B  to  recover  the  price  as  money  had  and  itceiTed 
to  A's  use. 

This  was  an  action  to  recover  VJL  65.  %d.  from  the  defendant  as 
money  had  and  received  to  the  plaintiff's  use. 

1  22  Lftw  Times  Bep.  84. 
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The  defendant  pleaded  that  the  plaintiff  sent  a  horse  to  defend- 
ant, an  auctioneer,  to  sell  on  plaintiff's  account  —  to  be  sold  without 
a.  is^arranty,  but  on  certain  representations  that  were  false  to  the 
plaintiff's  knowledge,  such  falsehood  being  concealed  fiom  the  de- 
fendant ;  that  the  defendant  sold  the  horse  for  17^  6^.  6d.  on  those 
representations  without  any  knowledge  of  their  being  untrue ;  that 
afterwards  the  purchaser  discovered  the  fraud,  rescinded  the  contract, 
and,  before  the  money  was  paid  over  to  the  plaintiff,  gave  the  de- 
fendant notice  not  to  pdy  over  the  money,  and  claimed  the  money 
as  belonging  to  him  the  purchaser. 

At  the  trial  before  Talfourd,  J.,  at  the  Bristol  Assizes,  it  appeared 
that  the  plaintiff  was  a  horse-dealer,  and  the  defendant  an  auctioneer, 
and  that  the  horse  was  taken  to  the  defendant  by  one  Gill,  to  be  sold 
by  auction,  upon  the  false  representations  that  the  horse  came  from 
the  country  for  sale,  its  owner  not  having  any  further  occasion  for  it ; 
that  it  was  a  useful  horse  and  had  been  worked  in  harness  up  to  the 
time  when  it  was  sent  for  sale ;  and  that  the  plaintiff  concealed  from 
defendant  certain  defects,  rendering  the  horse  worthless,  and  totally 
xinfrt  and  improper  to  be  offered  for  sale.  The  jury  found  the  above 
facts,  and  also  the  averments  in  the  plea,  to  be  proved,  and  there- 
npon  the  leamed  judge  directed  a  verdict  for  the  defendant. 

ISttfflakej  Sergt,  now  moved  for  a  new  trial,  on  the  ground  that 
the  plea  was  no  answer  to  the  action.  In  the  sale  the  defendant 
was  acting  as  agent  to  the  plaintiff,  the  owner  of  the  horse ;  and 
npon  receipt  of  tiie  purchase-money,  it  was  money  in  the  defendant's 
hands  to  the  use  of  the  plaintiff.  The  defendant  was  an  innocent  party 
in  making  the  representations,  and  not  liable  to  the  purchaser  for  the 
firaad«  A  mere  notice  to  the  agent  of  the  rescission  of  the  contract, 
and  a  demand  of  the  money  back,  does  not  ^ve  a  right  of  action 
against  the  innocent  agent.  In  Mwrray  v.  marm^  2  Exch.  538,  the 
plaintiff  sold  a  horse  for  the  defendant,  and  received  the  price,  and  the 
purchaser  afterwards  rescinded  the  contract,  on  the  ^ound  of  fraud, 
and  was  repaid  the  purchase-money ;  and  it  was  held  that  in  an  ac- 
tion by  plaintiff  for  the  keep  of  the  horse,  defendant  could  not  set  off 
the  price  as  money  received  for  his  use.  In  that  case  there  was 
fraud  in  the  agent,  and  the  purchaser  had  a  right  of  action  against 
him. 

Lord  Campbell,  C.  J.  The  case  of  Murray  v.  Mann  is  in  point,  and 
the  principle  there  stated  applies  a  fortiori  to  the  present  case.  This 
plea  is  a  good  plea ;  it  alleges  that  the  plaintiff  had  concealed  facts 
from  the  defendant,  and  had  been  guilty  of  a  gross  fraud  upon  the  pur- 
chaser. The  facts  of  the  plea  were  proved,  and  were  found  to  be  true 
and  also  that  while  the  money  was  in  the  hands  of  the  auctioneer  the 
purchaser  discovered  the  fraud,  rescinded  the  contract,  and  gave  notice 
to  the  auctioneer  not  to  pay  over  the  money  to  the  plaintiff  Under 
tiiiese  circumstances,  if  the  auctioneer  was  to  be  held  Uable  to  pay  over 
the  money  to  the  vendor,  it  would  be  a  discredit  to  the  law  of  England; 
for  then  a  person  would  be  entitied  to  an  advantage  in  consequence 
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of  bis  own  fraud,  while  the  inDocent  agent 
posed  to  liability  to  the  person  committii 

tioDeer,  after  receiving  notice  from  the  pnrctaser,  bad  paid  over  the 
money  to  the  plaintiff,  the  auctioneer  would  have  been  liable  to  u 
action  at  the  Boit  of  the  pmchaaer.  This  was  not  money  in  the 
hands  of  the  auctioneer  received  to  the  use  of  the  plaintm,  bnt  to 
the  use  of  the  purchaser,  because  the  fraud  vitiated  the  contract  It 
was  money  received  through  the  fraud  of  the  plaintiff,  and  in  caa- 
sequence  of  a  contract  made  through  the  means  of  tiiat  fraad.  The 
purchaser  rescinded  the  fraudulent  contract,  and  from  that  moment 
it  became  money  in  tiie  aactioneer's  hands  to  the  aee  of  the  pur* 
chaser. 

The  other  jadges  concniring, 

Raienfiutd. 
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Assault  —  Notice  of  Action — Acting  in  pursuance  of  Statute  —  Bona 

Fides. 

The  defendiuit  ordered  the  pHuntlff  to  leave  his  shop,  and  on  his  refusal,  sent  for  some  men, 
who  mustered  roand  the  plaintiff,  tacked  np  their  sleeves  and  apn>ns,  and  threatened  to 
break  his  neck  if  he  did  not  go  oat,  and  woald  have  put  him  oat  if  he  had  not  gone  out : 

Beld,  an  assault  upon  the  plaintiff. 

The  7  &  8  Geo.  4,  c.  30,  s.  41,  (the  Malicioos  Trespass  Act)  enacts,  that  in  all  actions  for 
any  thing  done  in  pnrsnanoe  of  the  act,  notice  in  writing  of  snch  action  shall  be  given  to 
the  defendant  one  month  before  action  broaghL  The  7  &  8  Geofge  4,  c.  29,  s.  75,  (the 
Larceny  Act,)  is  to  the  same  effect. 

The  defendant  was  sned  (in  the  third  ooant)  for  having  given  Uie  plaintiff  into  cnstodj  on  a 
chai^  of  doing  wilful  damage  to  the  defendant's  property,  and  (in  the  fourth  count)  for 
haying  given  him  into  custody  on  a  chaige  of  larceny.  The  jury  found  that  the  plaintiff 
bad  not,  on  either  occasion,  committed  the  offence  with  which  he  was  chaiged,  but  that  the 
defendant^  on  both,  hondfide  believed  that  he  had  :  — 

Bdd,  as  to  each  count,  that  the  defendant  was  entitled  to  notice  of  action;  and  that  it  was 
Qot  necessary  for  him  to  show  that  he  knew  of  the  above  acts. 

The  first  count  of  the  declaration  was  for  an  assault  alleged  to 
have  been  committed  by  the  defendant  on  the  plaintiff,  on  the  24th 


1  22  Law  J.  Ecp,  (w.s.)  C.  P.  201 ;  17  Jnr.  990;  1  Common  Law  Rep.  746. 
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of  March,  by  thrusting  him  out  of  a  workship.  The  second  comxt 
was  for  a  similar  assault  on  the  22d  of  April,  and  for  Imprisoniiig 
the  plaintiff  without  reasonable  cause.  The  third  count  -wsls  for  a 
second  assault  and  false  imprisonment  on  the  same  22d  of  April 
The  fourth  count  was  for  an  assault  and  false  imprisonnient  on  a 
charge  of  felony  on  the  27th  of  April 

Plea  —  not  guilty  by  statute.     Issue  thereon. 

The  cause  was  tried,  before  Talfourd,  J.,  at  the  Sittings  for  Lon- 
don, on  the  29th  of  April  last,  when  it  appeared  that  the  plaintiff 
occupied,  as  weekly  tenant  to  one  M.,  a  workshop,  in  ^which  was 
fixed  machinery,  including  a  steam-press  and  turning-lathe.  The 
plaintiff  having  got  into  difficulties,  an  arrangement  was  nxade  be> 
tween  him,  M.,  and  the  defendant,  whereby,  as  the  jury  found,  the 
plaintiff  and  the  defendant  became  joint  owners  of  the  machineiy, 
and  the  defendant  sole  tenant  of  the  premises,  and  it  "wus  agreed 
that  the  plaintiff  should  superintend  the  business  of  paper-staining 
carried  on  upon  the  premises,  for  the  defendant,  at  weekly  i^rages. 
The  defendant  being  dissatisfied  with  the  plaintiff,  discharged  him 
on  the  22d  of  March.  The  plaintiff  having  come  upk>n  the  pre- 
mises on  the  24th,  the  defendant  ordered  hirn  to  leave,  and  on  his 
refusal,  sent  for  some  men,  who  ^  mustered  round  the  plaintifi^  tuck- 
ed up  their  sleeves  and  aprons,  and  threatened  to  break  his  neck  if 
he  did  not  go  out,  and  would  have  put  him  out  if  he  had  not  gone 
out."  This  was  the  assault  complained  of  in  the  first  connt.  The 
learned  judge  told  the  jury  that  if  they  thought  the  defendant  and  his 
men  had,  at  the  time  they  threatened  the  plaintiff,  the  intention  and 
present  ability  to  inflict  violence  upon  him,  then  the  evidence  proved 
an  assault.  The  jury  returned  a  verdict  for  the  plaintiff,  damages  one 
farthing,  and  leave  was  reserved  for  the  defendant  to  move  to  entei 
the  verdict  for  him. 

In  support  of  second  count,  it  was  proved  that  on  the  morning  of 
the  22d  of  April  the  plaintiff  went  again  upon  the  premises,  and  be- 
gan to  puU  down  the  printing-press  in  the  workshop,  whereupon  the 
defendant's  servants,  in  the  defendant's  absence,  and,  as  tiie  jury 
found,  without  his  authority,  gave  the  plaintiff  into  custody.  The 
verdict  was,  therefore,  entered  for  the  defendant. 

In  support  of  the  third  count,  it  was  proved  that  in  the  afternoon 
of  the  same  22d  of  April,  the  plaintiff  went  again  into  the  workshop, 
and  began  to  unscrew  the  turning-lathe,  with  the  intention  of  remov- 
ing it.  The  defendant  thereupon  gave  him  into  custody,  and  had  him 
taken  before  a  magistrate,  on  a  charge  of  doing  wilful  damage  to  a 
printing-press.  The  magistrate,  thinking  it  was  a  case  of  disputed 
property,  dismissed  the  charge.  The  jury  found  that  the  plaintiff  had 
acted  under  a  fair  claim  of  right,  but  that  the  defendant  bond  fide  be- 
lieved that  he  was  committing  wilful  damage  to  the  defendant's  pro- 
perty, and  they  assessed  the  damages  contingently  at  5L 

In  support  of  the  fourth  count,  it  was  proved  that,  on  the  27th  of 
April,  at  6  A.  M.,  the  plaintiff  went  again  to  the  workshop,  broke  open 
the  door,  and  began  to  remove  the  machinery  into  his  van.  The  de- 
fendant, thereupon,  gave  him  into  custody  and  had  him  taken  before 
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a  magistrate,  on  the  charge  of  stealing  from  a  shop.  The  magistrate 
thinking  it  was  a  case  of  disputed  property,  dismissed  the  charge. 
The  jury  found  that  the  plaiuti£f  had  not  committed  felony,  but  that 
tiie  defendant  bond  fide  believed  that  he  had,  and  they  assessed  the 
damages  contingently  at  20/. 

No  notice  of  action  had  been  given. 

For  the  defendant  it  was  contended  that  he  had  acted  band  fide  in 
pursuance  of  the  law,  and  that  the  verdict  ought  to  be  entered  for  him 
on  the  third  and  fourth  counts ;  that  as  to  the  third  count,  he  was  enti* 
tied  to  notice  of  action  under  the  Malicious  Trespass  Act,  the  7  &  8 
Geo.  4,  c.  30,  s.  41 ;  and  as  to  the  fourth  count,  that  he  was  entitled 
to  notice  of  action  under  the  Larceny  Act,  the  7  &  8  Geo.  4,  c.  39, 
8.  75.  For  the  plaintiff,  it  was  urged  that  the  defendant  could  not  be 
said  to  have  bond  fide  believed  that  he  was  acting  in  pursuance  of 
those^  statutes,  it  not  having  been  shovtm  that  at  the  time  when  he 
gave  the  plaintiff  into  custody  he  knew  that  such  statutes  existed 
The  learned  judge  directed  the  verdict  to  be  entered  for  the  plaintiff 
on  the  third  and  fourth  counts,  and  reserved  leave  to  the  defendant  to 
move  to  enter  enter  it  for  him  on  each. 

3yle$^  Serg.  (May  4)  moved  for  a  rule  nisi  accordingly,  and  for  a 
new  trial  on  the  ground  of  misdirection.  There  was  no  evidence  to 
support  the  first  count.  In  Selwyn,  N.  P.  29,  an  assault  is  defined  to 
be  an  attempt  with  force  or  violence  to  do  a  corporal  injury  to  another. 
There  must  be  at  the  time  an  intention  coupled  vidth  a  present  abi- 
lity of  using  actual  violence,  and  abo,  it  is  submitted,  an  attempt  to 
use  it.  Therefore,  if  a  man  point  a  gun  at  another  who  is  not  within 
shot  it  is  no  assault,  nor  if  a  man  point  a  pitchfork  at  another  who 
is  not  within  reach.  In  this  case  there  was  nothing  more  than  a  threat ; 
the  plaintiff  was  frightened  and  went  out. 

[Williams,  J.  The  men  mustered  round  him,  and  tucked  up  their 
aprons  and  sleeves,  and  threatened  to  break  his  neck.  In  the  case 
put  in  Buller,  N.  P.  15,  of  a  man  laying  his  hand  upon  his  sword  and 
saying,  ^  If  it  were  not  assize  time  I  would  not  take  such  language," 
it  is  assumed  Ihat  the  action  would  amount  to  an  assault  if  the  words 
did  not  negative  the  intention.] 

The  man  must  be  within  striking  distance —  Oenner  v.  Sparks^  1 
Salk.  79.  If  he  has  to  walk  a  step  there  is  no  present  ability.  There 
was  no  evidence  in  this  case  of  any  gesture  to  strike.     Also  the  lan- 

?iage  used  negatived  the  intention,  as  in  the  case  in  Buller,  N.  P. 
he  intention  was  to  use  violence  only  in  an  event  which  did  not 
happen,  namely,  the  plaintiff  did  not  go  out.  As  to  the  third  count,  the 
verdict  ought  to  be  entered  for  the  defendant.  The  Malicious  Trespass 
Act,  the  7  &  8  Geo.  4,  c.  30,  s.  41,  enacts,  ^  That  all  actions  and 
prosecutions  to  be  commenced  against  any  person  for  any  thing  done 
in  pursuance  of  this  act  shall  be  laid  and  tried  in  the  county  where 
the  fact  was  committed,  and  notice  in  writing  of  such  action,  and  of 
the  cause  iheteoi^  shall  be  given  to  the  defendant  one  calendar  month 
at  least  before  the  commencement  of  the  action,"  in  order  that  the 
penon  sued  may  tender  amends.    Here,  no  notice  of  action  was  given. 
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To  entitle  defendant  to  notice,  it  was  only  necessary  to  show,  and  that 
the  jury  have  found,  that  he  bond  fide  beheved  that  he  acted  in  ptnsih 
ance  of  the  statute — Booth  v.  Clive,  10  Com.  B.  Rep.  857 ;  s.  c  4  Eng. 
Eep.  374,  and  Horn  v.  Thomborough,  3  Exch.  Rep.  846.  It  -was  sug- 
gested, at  the  trial,  that  he  could  not  have  reasonably  believed  that  be 
was  acting  in  pursuance  of  the  statute,  it  not  being  show^n  that  be 
knew  of  it,  and  without  such  reasonable  belief  there  could  be  no  boma 
fides.  Section  28,  enacts,  <<  that  any  person  found  conunitting  any 
offence  against  this  act  may  be  immediately  apprehended  without  a 
warrant  by  any  peace  officer,  or  the  owner  of  the  property  injured,  or 
his  servant,  or  any  person  authorized  by  him."  The  defendant,  no 
doubt,  knew  the  law  to  be  as  it  is  there  enacted ;  everybody  is  pre- 
sumed to  know  the  law,  but  it  was  not  necessary  that  he  should  be 
able  to  quote  the  act  of  parliament,  chapter  and  section,  or  even  to 
know  whether  he  was  acting  in  pursuance  of  the  statute,  or  of  the 
common  law. 

[Jervis,  C.  J.  The  question  was  fully  considered  in  Hughes  v.  Buck^ 
landj  15  Mee.  &  W.  346,  which  was  an  action  for  assatdting  the 
plaintiff;  and  there  it  was  contended  that  protection  was  only  given 
to  persons  who  fill  the  character  mentioned  in  the  act  But  the 
court  held,  that  the  defendants,  who  were  gamekeepers,  and  who  acted 
under  a  bond  fide  belief  that  they  were  entitled  to  apprehend  the  plain- 
tiff, were  entitled  to  notice  of  action.  The  question  arose  there  under 
the  7  &  8  Geo.  4,  c.  29,  but  I  hardly  think  the  defendants  knew  mudi 
about  that  act] 

In  the  present  case  there  was  no  evidence,  it  is  true,  that  the  de- 
fendant knew  of  the  act,  nor,  on  the  other  hand,  was  there  evidence 
that  he  did  not  know  of  it ;  and  the  court  cannot  s^,  in  the  absence  of 
evidence  one  way  or  the  other,  that  he  did  not  The  same  questions 
arise  on  the  fourth  count  under  the  Larceny  Act,  the  7  &  8  Gea  4, 
a  29.  Section  15,  enacts,  "  that  if  any  person  shall  break  and  enter 
any  shop  and  steal  therein  any  chattel,  &c.,  every  such  offender  shall 
be  liable  to  a  certain  punishment."  Section  63,  authorizes  a  police 
officer  or  the  owner  of  the  property,  or  his  servant,  to  apprehend  any 
person  found  committing  any  offence  punishable  under  the  act  with- 
out warrant ;  and  section  75,  requires  notice  of  action  when  the  de- 
fendant is  sued  for  any  thing  done  in  pursuance  of  the  act  As  to  the 
misdirection,  the  jury  have  found  that  the  plaintiff  and  the  defendant 
were  joint  owners  of  the  goods,  but  there  was  no  evidence  to  support 
that  finding,  and  the  judge  ought  to  have  so  told  the  jury. 

[Williams,  J.  It  is  not  material  whether  the  defendant  was  tiie 
real  owner  or  not,  supposing  he  bond  fide  believed  that  he  was  acting 
in  pursuance  of  the  statute  which  authorizes  the  owner  to  apprehend 
offenders.  The  finding  of  the  jury  that  he  bond  fide  believed  that  tiie 
plaintiff  was  committing  a  felony,  involves  the  finding  that  he  thought 
they  were  his  goods,  otherwise  he  could  not  have  thought  the  plaintiff 
was  committing  a  felony,  for  the  question  of  ownership  only  arose 
as  between  the  plaintiff  and  defendant  Rule  nisL 

AUen^  Serg.,  and  Chamock  now  showed  cause.  As  to  the  first  count, 
there  was  ample  evidence  of  an  assault 
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[Maui^e,  J.  No  doubt  there  was.  If  there  be  such  a  thing  as  an 
assault  without  battery,  this  was  one.] 

As  to  the  third  count,  the  finding  of  the  jury  that  the  defendant 
acted  bond  fide  is  not  sufficient  to  entitle  him  to  notice  of  action ;  he 
must  also  prove  that  he  reasonably  believed  himself  to  be  authorized 
so  to  act,  otherwise  fools  and  maamen  would  be  protected.] 

[Jervis,  C.  J.  That  argument  was  much  urged  in  Booth  v.  Clive^ 
but  the  court  held  the  defendant  was  entitled  to  notice  of  action  not- 
withstanding.] 

Cann  v.  Clxpperton^  10  Ad.  &  E.  582,  decides  that  where  a  statutory 
protection  is  given  to  persons  having  acted  in  pursuance  of  the 
statute,  a  party  is  not  entitled  to  the  protection  merely  because  he 
believed  bond  fide  that  he  was  so  acting.  There  must  be  reasonable 
ground  for  the  belief.  As  put  by  Patteson,  J.,  ^  It  is  not  because  a 
man  chooses  to  think  himself  acting  under  a  statute  that  he  can,  by 
such  mere  fancy  of  his  own,  protect  himself  in  an  action." 

[Jervis,  C.  J.  The  defendant  does  not  say  that  he  was  justified, 
but  that  the  plaintifi*  did  not  give  him  an  opportunity  of  tendering 
amends  for  the  error  he  had  committed. 

Maule,  J.  The  protection  given  by  the  act  is  intended  for  those 
who  are  in  the  wrong.  A  person  who  acts  perfectiy  right  needs  no 
protection.] 

But  a  man  may  be  so  much  in  the  wrong  as  not  to  faU  within  the 
dass  of  protected  persons.  Hopkins  v.  Crowe j  4  Ibid.  774,  shows  that 
the  absence  of  all  reasonable  ground  for  belief  is  a  sufficient  reason 
for  holding  that  the  defendant  did  not  act  under  that  belief. 

[Jbbvw,  C.  J.  That  may  be  an  argument  in  favor  of  a  new  trial 
The  finding  of  the  jury  is  not  in  question  here. 

Matjle,  J.  If  it  had  been  shown  to  the  jury  that  the  defendant 
could  not  by  any  possibility  have  believed  that  he  acted  in  pursuance 
of  the  statute,  they  very  likely  would  not  have  found  that  he  acted 
bond  fide.] 

Cook  V.  Leonardj  6  B.  &  C.  351, and  Morgany.  Palmer,  2  Ibid.  729, 
also  show  that  there  must  be  limits  to  the  protection  given  by  the  act 
But  fturther,  section  28  of  the  Malicious  Trespass  Act  onhr  authorizes 
the  apprehension  of  persons  found  committing  offences.  The  evidence 
is,  that  on  the  morning  of  the  22d  of  April,  the  plaintiff  began  to  puU 
down  the  printing  press,  the  defendant  not  bein^  there ;  in  the  after- 
noon of  the  same  day  he  unscrewed  the  turning-lathe ;  the  defendant 
was  present  then,  and  had  him  taken  up,  and  the  charge  was  for  wil- 
fol  damage  to  the  printing-press.  But  the  defendant  had  not  found 
him  damaging  the  printing-press. 

[Talfourd,  J.  In  Cann  v.  Clipperton,  the  question  arose  on  this 
same  section,  and  the  jury  found  that  the  defendant  acted  bond  fide, 
but  that  the  plaintiff  was  not  at  the  time  in  question,  found  commit- 
ting any  offence  against  the  statute ;  but  the  court  held  that  the  de- 
fendant, notwithstanding  that  finding,  was  entitied  to  notice  of  action.] 

There  the  defendant  had  reason  to  think  the  mischief  was  going  on 
when  he  ordered  the  plaintiff  to  be  apprehended,  but  he  could  not 
have  thought  so  here. 

VOL.  XXIV.  19 
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[JerviS)  C.  J.  Suppose  a  man  is  found  by  a  servant  damaging  his 
master's  property,  and  instead  of  taking  the  man  into  custody,  tfae 
servant  goes  for  his  master,  who  does  not  arrive  till  the  man  haji  iefi 
off  doing  damage,  may  not  the  master  give  him  in  charge  ?] 

No.     The  servant  might  who  found  him  committing  the  trespam, 

[Jervis,  C.  J.  The  cases  are  collected  in  1  Russell  on  Ccunei, 
p.  472,  under  the  Poaching  Acts,  and  one  not  unlike  this  is  cited  to 
show  that  if  a  poacher  be  found  on  the  manor  by  a  servant  of  the  lord, 
and  run  off  it,  but  being  pursued  return  upon  it  again,  the  servant 
may  apprehend  him,  for  it  is  the  same  as  if  he  had  never  been  off  the 
manor.] 

The  defendant  here  never,  at  any  time,  found  the  plaintiff  doing 
damage  to  the  press.  He  acted  on  the  information  of  others,  whidi 
distinguishes  the  case  from  the  one  cited.  As  to  the  fourtii  count,  the 
7  &  8  Greo.  4,  c  29,  s.  63,  gives  the  authoritv  to  apprehend  persom 
committing  offences  against  the  act.  The  only  offence  which  it  oodd 
be  pretended  that  the  plaintiff  had  committed  was  the  offence  defined 
in  section  15,  breaking  and  entering  a  shop.  But  the  charge  made 
was  for  stealing  from  a  shop,  not  for  breaking  and  entering. 

[Maule,  J.  We  shall  very  much  narrow  the  protection  intended 
to  be  given  by  the  act,  if  we  allow  special  demurrers  to  the  chaige 
sheet] 

But,  farther,  unless  what  the  defendant  supposed  the  plaintiff  was 
doing  was  punishable  under  the  7  &  8  Geo.  4,  c  29,  the  defendant  is 
not  protected  by  that  statute ;  section  3,  which  affixes  the  punish- 
ment, is  repealed  by  the  12  Vict  c  11,  s.  1,  so  that  breaking  and 
entering  a  shop  is  no  longer  punishable  under  the  7  &  8  Greo*  4,  c.  29. 

[Jervis,  C.  J.  Section  3  of  the  7  &  8  Greo.  4,  c.  29,  is  only  repealed 
so  far  as  relates  to  the  punishment  of  transportation.] 

Lastly,  there  was  no  evidence  that  the  defendant  knew  of  these  acts 
of  parliament  The  presumption  that  a  man  knows  the  law,  only 
applies  to  prevent  him  pleading  ignorance  of  it 

[Jervis,  C.  J.  A  man  living  in  this  country  knows  this  much,  that 
if  he  sees  another  stealing  or  damaging  his  property,  he  may  have  him 
up  before  a  magistrate.  How  much  more  must  he  know?  Must  he 
know  the  year  of  the  reign  in  which  the  act  passed,  or  the  chapter,  or 
the  section?] 

Bi/les^  SergL^  and  JI  Brawn^  declined  to  argue  in  support  of  the  rule 
to  enter  the  verdict  for  the  defendant  on  the  first  count,  and  the 
court  did  not  call  upon  them  to  support  the  rule  on  the  other  counts. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged 
as  to  the  first  count ;  for  if  any  thing  positively  short  of  a  battery  can 
amount  to  an  assault,  there  was  ample  evidence  of  an  assault  here. 
The  evidence  is,  that  the  defendant  and  his  men  mustered  roimd  the 
plaintiff,  tucked  up  their  sleeves  and  aprons,  and  threatened  to  break 
his  neck  if  he  did  not  go  out,  showing,  within  the  legal  definition  of 
an  assault,  an  intention  and  a  present  ability  to  inflict  personal  vio- 
lence upon  him.     On  the  third  and  fourth  counts,  I  think  the  rale 
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must  be  absolute  to  enter  the  verdict  for  the  defendant.  We  are  not 
here  considering  whether  the  defendant  was  at  liberty  to  give  all  spe- 
cial matters  in  evidence  to  establish  a  complete  justification,  but 
whether  he  has  shown  enough  to  entitle  him  to  notice  of  action. 
Notice  of  action,  as  has  been  often  said,  is  not  required  by  those  who 
are  in  the  right  and  have  a  perfect  justification  under  the  act,  but  by 
those  who  are  in  the  wrong,  in  order  that  they  may  have  an  oppor- 
tonity  of  tendering  amends.  The  plaintiff  says,  a»  to  the  third  count, 
that  section  28  of  the  7  8c  8  Greo.  4,  c.  30,  only  authorizes  the  owner 
of  property  injured,  or  his  servant,  or  any  person  authorized  by  him, 
to  apprehend  any  person  found  committing  an  offence  against  the 
act,  and  that  inasmuch  as  the  plaintiff  began  to  pull  down  the  print- 
ing-press in  the  morning,  and  an  interval  elapsed  before  he  came 
upon  the  premises  in  the  afternoon,  when  he  was  given  in  charge 
for  damagmg  the  press,  that  he  was  not,  within  the  meaning  of  that 
section,  at  the  time  he  was  given  in  charge,  found  committing  an 
offence ;  and  that  the  defendant  was,  therefore,  not  entitied  to  give 
him  in  charge.  It  is  unnecessary  to  determine  the  meaning  of  the 
word  **  found,"  for  the  defendant  does  not  want  to  establish  a  full  and 
perfect  justification,  but  only  enough  to  entitie  him  to  notice  of  action, 
that  is,  that  he  bond  fide  bekeved  that  he  was  acting  in  pursuance  of 
the  statute,  that  he  was  the  owner  of  the  property  and  acting  in  the 
exercise  of  a  legal  right  It  is  true  the  jury  have  found  that  the  pro- 
perty belonged  to  the  plaintiff  and  the  defendant  jointiy,  but  they 
have  also  foimd  that  the  defendant  was  asserting  a  right  to  which  he 
thought  he  was  entitled;  they  have  found  that  he  acted  under  a&on(!2 
fide  belief,  and  that  is  all  that  is  necessary  to  entitie  him  to  notice 
of  action.  This  applies  also  to  the  fourth  count,  as  to  which  a  further 
point  was  made,  viz.,  that  the  stat  12  Vict,  c  11,  s.  1,  which  repeals 
a  portion,  had  repealed  the  whole  of  the  8  &  9  Oeo.  4,  c  29,  s.  3.  But 
on  reading  the  section,  it  is  quite  obvious  that  there  is  no  foundation 
for  that  argument  whatever.  It  has  also  been  urged,  that  the  de- 
fendant could  not  have  believed  that  he  acted  in  pursuance  of  the 
acts  referred  to,  because  it  was  not  shown  that  he  knew  of  them. 
That  is  a  point  which  was  never  made  before  in  any  case,  and  which 
does  not  arise  on  the  finding  of  the  jurv  in  this.  For  if,  as  they  have 
found,  the  defendant  bond  fide  believed  he  was  acting  in  prosecution 
of  a  legal  right,  and  that  he  was  justified  by  the  law,  it  was  not  ne- 
cessary that  he  should  know  the  acts,  chapter  and  section.  For 
these  reasons,  I  think  the  r^le  must  be  discharged,  as  to  the  first 
count,  and  absolute  to  enter  the  verdict  for  the  defendant,  on  the  third 
and  fourth. 

Maule,  J.  I  think  so  too.  As  to  the  defendant  not  knowing  the 
precise  statutes  referred  to,  there  is  no  reason  to 'suppose  that  he  act- 
ed otherwise  than  quite  bond  fide ;  his  whole  conduct  was  that  of  a 
man  meaning  to  attain  a  legal  right,  and  to  pursue  a  legal  course, 
though  not  exactiy  pursuing  the  statute.  If  his  conduct  was  illegal, 
the  ulegaUty  was  such  that  the  legislature  has  said  he  shall  have 
notice  of  action  to  enable  him  to  tender  amends.     When  it  is  said 


220  COURT  OF  COMMON  PLEAS,  1853-54. 

Bead  v.  Fairbanks. 

that  a  man  does  a  thing  in  pursuance  of  an  act  of  parliament,  it  b 
not  necessarily  meant  that  he  does  it  in  exact  accordance  with  Ik 

E revisions  of  the  act.  A  man  may  be  said  to  pursue  the  act  when 
e  endeavours,  though  unsuccessfully,  to  comply  with  its  provisions 
As  to  the  question  of  b(ma  fides^  Booth  v.  Clive  decides  that  the  de> 
fendant  is  entitled  to  notice  of  action,  if  he  bona  fide  believes  he  a 
acting  in  pursuance  of  the  statute^  although  there  may  not  be  i^ 
sonable  ground  for  this  belief.  Whether  he  had  reasonable  groond 
or  not  may  be  very  fit  to  be  considered,  when  tiie  question  is  as  to  his 
bona  fides  J  for  a  case  may  be  supposed  where  there  is  such  a  want  of 
reasonable  ground  for  belief  as  to  negative  his  bona  fides  ;  as,  for  in- 
stance, if  a  stranger  to  a  particular  trcmsaction  were  to  interfere  aai 
act  in  a  way  in  which  a  police  officer  only  is  authorized  to  act,  a 
jury  might  say,  that  as  he  was  not  a  police  officer,  he  could  not  haie 
believed  himseLf  authorized  so  to  ac^  and,  accordingly,  might  nega- 
tive bona  fides.  But  in  this  case  there  was  ample  evidence  to  go  to 
the  jury,  that  the  defendant's  belief  was  founded  upon  reasonable 
grounds. 

Cresswell,  J.,  an4  Talfourd,  J.,  concurred. 

RtUe  discharged^  as  to  the  first  count. 

Rule  absolute  to  enter  the  verdict  for  the  defendant j  on  the  third 
and  fourth  counts. 


Reab  and  another  v,  Fairbanks  and  others.^ 

Jane  8, 1853. 

Contract,  Construction  of —  Time  of  vesting  Property — BiU  of  Sale — 
Habendum^  Effect  of —  Trover — Damages  —  Ship  Registry  Act^i 
&  9  Vict,  c.  89.  s.  11. 

On  a  contract  for  building  a  ship,  it  is  a  question  of  intention  to  be  inferred  from  the  drcoffi* 
stances  whether  the  property  passes  before  the  completion  of  die  ship  or  not. 

The  plaintiffs  contracted  with  '^.  to  build  a  ship  for  them,  and  made  advances  from  time  to 
time  in  respect  of  her;  and  R.  gave  them,  as  a  security  for  the  advances,  a  bill  of  sale  of 
the  ship,  which  stated  that  he,  R.,  tiiereby  did  sell,  transfer,  &c.,  to  the  plaintiffs  a  cexts&i 
ship  in  progress  of  building,  (describing  her,)  to  have  and  to  hold  the  ship,  &c.,  to  tbe 
plamtiffs  forever  when  she  should  be  completed  :  — 

Held,  that  the  present  property  passed  to  the  plaintiffs  by  the  bill  of  sale,  and  that  the  vest- 
ing of  it  was  not  postponed  oy  the  habendum  to  the  time  when  the  vessel  should  be  com- 
plete. 

The  defendants  having  converted  the  vessel  before  she  was  finished,  and  having  finished  hefi 
the  plaintiffs  were 


^  22  Law  J.  Bep.  (s.  s.)  C.  P.  206 ;  1  Com.  Law  Rep.  787 ;  17  Jnr.  918. 
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Hdd  entitled  to  reeonr,  as  AaHqccf  ii  ««**«.  te  ^«2ae  of  dw  Tcsjiel  at  tli^  timi^  <S  Htcr  <>Mi« 
versioiiy  bat  imk  ber  tsIbc  u  a  sateei^aBBi  snie«  oor,  as  spedal  daiuajTO.  tht>  vaUio  of 
freight  which  the  pEaiasifi'  xa^^  itaw*  ckvaI  vi:2i  her,  if  B,  had  complototl  hor,  Aiul  «lo> 
liTeied  her  to  diem ;  aad,  per  Jcrns,  C.  J-, 

SemUe,  that  a  proper  var  to  esoBaae  te  ra^ae  of  die  T«s$el  at  the  timo  of  the  conviM^ion 
woi:dd  be  U>  aaceituB  her  valar  at  the  place  vhere  she  was  built,  when  completed  Aomrtl- 
ing  to  the  or^nal  coauact,  aai  »  dcdted  dwaefiom  die  amount  which  it  would  Imvo  lioeil 
necessaij  to  lay  out  after  dae  oooTeiaoay  in  ofder  lo  complote  her  according  to  tlio  coit* 
tract. 

QtMrre,  as  to  the  effect  of  a  certificate  ander  the  Reristrj  Act,  8  &  9  Vict.  c.  89,  n.  1 1 ,  on  tf lo 
property  in  a  Teasel  bidk  in  Brilidi  poaseasiQiis  uoad. 


Trovbr  for  a  ship,  boats,  stores,  &c*,  alleging  as  special  damage 
the  loss  of  freight  for  a  certain  voyage. 

Pleas —  not  guity,  and  a  traverse  of  the  plaintiffs'  property  in  th« 
ship. 

The  cause  same  on  for  trial,  at  the  London  Sittings  after  Michfl/tl« 
mas  term,  1852,  when,  by  consent,  a  verdict  was  found  Uir  the  plain* 
ti£k,  subject  to  a  special  case. 

The  case  stated  the  following  among  other  facts  :^  The  plainfifT^ 

were  merchants  at  Glasgow,  the  defendants  merchants  at  ll^ilir^ix, 

Nova  Scotia,  and  A.  Russell  was  a  ship-builder  at  Picton,  in  Nr/va 

Scotia.    Rossell,  since  1845,  had  been  in  correspondence  with  th^ 

plaintiiSs,  and  had  built  ships  and  consigned  them  to  the  plaintiffs,  nn 

his  agents,  for  sale ;  and  at  the  end  of  1847,  Russell  was  imMyifii 

to  the  plaintifis  on  a  balance  of  accounts.     A  correspondence  having 

taken  place  between  them  as  to  the  building  of  a  ship  of  a  ftp^/riff/; 

kind,  Russell,  in  February,  1848,  informed  the  plaintiffs  that  he  int^'ml' 

ed  commencing  the  ship  in  April,  but  wanted  advanrjcs  fww  ih^rfu 

To  this  the  plaintiffs  answered  by  making  an  advanr^;,  althmjgh  Kun* 

sell  had  not  paid  their  balance.     Afterwards,  Rusm^ll  drew  ng^in  on 

the  plaintiffs,  announcing  that  he  had  commenced  the  ven^'l ;  nnd 

on  the  22d  of  June,  1848,  he  wrote  to  them  a  letter,  stating  that  he 

had  drawn  on  them  once  more,  and  which  contained  the  following 

passage : — "I  inclose  you  a  bill  of  sale  of  the  ship  now  building  for 

yon,  according  to  your  draft,  and  expect  to  have  her  fmishf^l  in  ^<huI 

time  to  send  home  to  you  this  season.'*  The  inclosed  bill  of  sale,  dat^ 

ed  the  20th  of  June,  1848,  recited  that  the  plaintiffs  bad  maile  a/l* 

vances  to  Russell,  and  agreed  to  make  such  furttier  advanr^es  as  he 

might  require  to  build  and  equip  a  certain  ship,  &c«,  and  prK^'>?/led 

thus : — <<and  for  the  security  and  repayment  of  all  such  sum  <n  nnm% 

of  money  as  they,  the  said  J.  Read,  &c.  have  Bbe^uly  advanr^rd,  m 

may  hereafter  advance  to  assist  me  to  complete  and  finish  the  said 

vessel,  I,  the  said  A.  Russell,  have  granted,  bargainer],  sr^ld,  ax«tfgni'^l, 

transfenred  and  set  over,  and  by  these  present<(  do  grant,  bargain,  s^'ll, 

assign,  transfer  and  set  over  unto  the  said  J.  Rear],  Acr^,  a  r^rrtain  nhip 

or  vessel  now  in  course  of  prc^;ress  of  building  by  me,  tiut  said  A« 

Bnssell,  on,  kc^  (describing  the  vessel,)  and  aJi  masts,  >KKtts,  6ut^ 

and  also  600  tons  of  timber,  to  finish  the  vessel ;    to  have  and  to 

hold  the  said  ship  or  vessel,  with  the  appnrtenanri#*s,  togH  h/rr  with 

the  said  boats,  timber,  and  other  goo<is  to  the  eaid  J.   Rr^ad,  Acc^f 

^eir  execufcois,  ke^  to  their  absolute  use  and  benefit  and  behoof  for* 
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ever,  when  the  said  ship  or  vessel  shall  be  complete  and  finished,  in 
as  full,  ample  and  perfect  a  manner  as  if  the  said  ship  or  vessel  was 
ready  for  sea,  and  ready  to  be  delivered  to  the  said  J.  Bead,  &c^  at 
the  time  of  executing  these  presents."  Russell  then  proceeded  lo 
agree  that  as  soon  as  the  ship  was  sufficiently  advanced  to  be  mea- 
sured, he  would  cause  her  to  be  registered,  and  an  indorsement  to  be 
made  on  the  certificate  of  registry  as  by  law  required,  in  the  name 
and  for  the  benefit  of  the  plaintifis. 

In  October,  1848,  Russell  signed  an  agreement  to  finish  the  ship  oo 
certain  terms.     On  the  30th  of  January,  1849,  Russell  gave  to  the 
Comptroller  of  Customs  at  Pictou  a  certificate  that  the  ship,  nvfaich 
was  called  the  Lavinia,  was  built  at  Pictou  for  the  plaintifis,  and 
made  a  declaration  in  that  certificate,  and  a  declaration  of  o^^nership, 
in  which  he  described  himself  as  agent  for  the  plaintifis,  and  as  mas- 
ter of  the  ship,  and  stated  that  the  plaintifis  were  the  sole  owneis  of 
the  ship.     Thereupon,  the  comptroller  granted  a  certificate,  pmsnant 
to  the  provisions  of  the  8  &  9  Vict  c.  89,  s.  11.     In  the  month  of 
February,  RusseU  wrote  letters  to  the  plaintiffs  relative  to  the  ship, 
and  drew  firesh  bills  upon  them.     The  plaintiffs  accepted  the  biila, 
but  wrote  to  restrict  his  future  drafts  within  a  certain  sum.      Bus- 
sell  appeared  after  that  to  have  entered  into  treaty  with  the  defend- 
ants ibr  advances  to  finish  the  ship.     On  the  29th  of  March,  Russell 
presented  the  declaration  and  certificates  to  the  comptroller,  procured 
them  to  be  cancelled,  made  a  £resh  declaration  describing  the  ship 
as  built  for  himself  and  his  own  property,  and  obtained  a  certificate 
of  registration,  wherein  he  himself  was  described  as  the  true  and 
sole  owner  of  the  ship.     On  the  same  day  Russell  executed  a  bill  of 
sale  of  the  ship  to  the  defendants,  which  was  recorded  at  the  custom- 
house, and  indorsed  on  the  certificate.     At  this  time  the    hull  of 
the  vessel  was  nearly  complete,  and  the  materials  for  the  rigging 
had  been  provided.     The  ship  was  completed,  and  launched  on  die 
17th  of  July,  1849,  and  before  the  7th  of  August  was  loaded  by  the 
defendants  with  a  full  cargo,  the  property  of  the  defendants,   and 
sailed  on  that  day.     On  the  1st  of  October  Russell  conveyed  the 
ship  by  deed  to  the  defendants,  who  on  that  day  obtainea  a  cer- 
tificate of  registration  as  owners.     The  ship  made  her  voyage  and 
delivered  her  cargo  at  Liverpool,  and  the  plaintifis  demanded  posses- 
sion of  her  before  this  action  was  brought. 

The  questions  for  the  court  were,  first,  whether  the  plaintifis  wnere 
entitled  to  recover  in  this  action ;  and,  secondly,  on  what  principle 
the  damages  ought  to  be  assessed,  leaving  it  to  an  arbikator  to 
apply  that  principle. 

Fitzroy  Kelly^  (Barstow  was  with  him,)  for  the  plainti&.  The 
plaintiffs  are  entitled  to  maintain  this  action,  for  the  property  in  the 
ship  passed  to  them  absolutelv  by  the  bill  of  sale  of  the  20th  of  June; 
and  nothing  which  was  afterwards  done  mider  the  Registry  Act 
afiected  that  transfer.  From  the  correspondence,  it  is  quite  clear, 
that  it  was  the  intention  of  the  parties  that  the  property  should 
pass.     The  ship  was  built  by  Russell  for  the  plaintiffs,  and  they  made 
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advances  to  him  in  order  to  enable  him  to  complete  it  for  them,  and 
it  is  clear  firom  Russell's  letters  that  he  treated  the  ship  as  theirs,  and 
meant  by  his  letter  of  the  22d  of  June,  which  inclosed  the  bill  of  sale, 
that  the  plaintiffs  should  have  the  ship  itself  as  security  for  their  ad- 
vances. The  case  of  Woods  v.  Russellj  5  B,  &  Aid.  942,  has  an  im- 
portan^earing  upon  the  present  one.  That  was  an  action  of  trover 
by  the  assignees  of  a  bankrupt  who  had  built  a  ship,  against  the  de- 
fendant who  had  ordered  the  bankrupt  to  build  it,  and  had  agreed  to 
pay  the  price  in  four  instalments,  three  of  them  during  the  progress 
of  the  building,  and  the  fourth  on  its  completion,  and  had  paid  three 
of  the  instalments.  There,  it  was  held  that  the  property  in  the  ship 
passed  to  the  defendant  before  its  completion,  and  Abbott,  C.  J.  used 
these  words  in  giving  judgment :  "  The  payment  of  these  inptalments 
appears  to  us  to  appropriate  specifically  to  the  defendant  the  very 
ship  so  in  progress,  and  to  vest  in  the  defendant  a  property  in  that 
ship,  and  that  as  between  him  and  the  builder  he  is  entitled  to  insist 
upon  the  completion  of  that  very  ship,  and  that  the  builder  is  not  en- 
tilled  to  require  him  to  accept  any  otiier."  The  plaintiff,  therefore,  is 
entitled  to  the  property  in  tiie  sMp,  irrespective  of  the  Register  Act. 
But  the  effect  of  what  was  done  imder  that  act  is  rather  to  support 
than  to  weaken  his  title.  The  act  is  the  8  &  9  Vict,  c.  89,  "for  the 
registering  of  British  vessels ;"  the  2d  section  of  which  provides,  that 
no  vessel  shall  enjoy  the  privileges  of  a  British  ship  till  she  is  regis- 
tered under  the  act.  In  the  11th  section,  which  defines  to  what  port  a 
vessel  shall  be  deemed  to  belong,  there  is  a  proviso  that  ships  built  in 
our  foreign  possessions  for  owners  resident  in  the  'United  Kingdom 
may  have  a  certificate  firom  the  collector  of  the  port  at  or  near  which 
the  ship  was  built,  which  will  enable  her  to  trade  as  a  British  vessel 
for  two  years,  or  until  her  arrival  in  the  United  Kingdom.  Now,  the 
first  certificate  granted  in  this  case  by  the  Comptroller  of  Pictou 
shows  that  the  property  was  in  the  plaintiffs,  and  bis  subsequent 
wrongful  act  in  cancelling  that  document  and  granting  another  can 
have  no  effect  to  divest  the  property  out  of  the  plaintifi&.  Lastly,  as 
to  the  question  of  damages,  the  plaintiffs  are  entitled  not  only  to  the 
full  value  of  the  ship,  but  also  to  the  fireight  which  she  would  have 
earned  as  special  damage  for  the  want  of  the  use  of  the  ship.  The 
plaintiffs  say,  that  if  the  defendants  had  not  converted  the  ship,  they 
themselves  would  not  only  have  had  the  ship  itself  but  would  have 
earned  fireight 

JJbrvis,  C.  J.  In  the  ordinary  case  of  trover  for  a  horse,  the  plain- 
recovers  the  value  of  the  horse,  and  not  what  the  horse  might  have 
earned  besides* 

Maule,  J.  My  Brother  Parke  has  said  that  a  plaintiff  may  re- 
cover special  damage  in  trover.  That  was  where  money  had  been 
necesssurily  laid  out  in  consequence  of  a  conversion. 

On  what  principle  can  it  be  ur^ed  that  a  person  cannot  recover 
damages  for  the  result  of  a  wrong  done  to  him  ? 

Maule,  J.  I  rather  think  that  the  value  of  the  thing  at  the  time 
of  the  conversion  is  all  that  can  be  recovered. 

Crbsswell,  J.     Consequential  damage  may  arise  where  a  party 
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whose  property  has  been  converted  was  under  a  contract  to  sell  tkit 
property.  But  that  is  not  shown  to  exist  in  this  case,  and  the  plain- 
tiffs might  as  well  claim  the  earnings  of  the  ship  for  six  or  seven  yeais 
as  the  freight  for  one  voyage. 

Maule,  J.  I  remember  a  case  of  trover  for  a  cow,  wh^e  the,  value 
not  only  of  the  cow,  but  also  of  her  milk,  was  claimed.  Tbg^  mnsl 
be  included  in  the  value  of  the  ship  itself.  People  w^ould  not  pay 
for  a  ship  that  could  not  earn  freight] 

Bramwellj  contra.     The  first  question  is  whether  the  plaintifis  have 
any  property  in  the  ship.     And  in  the  first  place,  without  insisting 
on  the  Registry  Act,  it  must  be  admitted  by  the  plaintiffs,  on  the  one 
hand,  that  something  more  is  necessary  on  a  contract  for  making  a 
chattel  to  pass  the    property  in  the  chattel  than  the  contract  and 
the  making  of  the  chattel ;  while  on  the  other  hand,  it  is  not  denied 
that  the  property  in  a  future  chattel  may  be  conveyed.       But  the 
whole  circumstances  of  the  case  must  be  looked  at,  and  then  it  is  to 
be  seen  whether  it  was  the  intention  of  the  parties  that  ihe  property 
should  vest  before  the  completion  of  the  ship.     In  Laidier  v.  Jiurluh 
son,  2  Mee,  &  W.  602,  there  was  a  contract  for  a  ship  in  the  course 
of  construction,  and  Parke,  B.  said  it  was  oblig-oHo  certi  corporis^ 
which,  though  it  gave  a  right  of  action  agcdnst  the  builder  for  not 
finishing  the  particular  ship,  yet  did  not  pass  the  property  till  the 
completion  of  the  ship. 

[Maule,  J.  That  shows  that  there  may  be  a  contract  in  respect 
of  a  chattel  before  it  is  completed,  by  which  the  property  will  not 
pass.  In  Mucklow  v.  Man^leSj  1  Taunt.  318 ;  where  a  party  con- 
tracted for  a  barge  not  yet  in  essCj  and  paid  the  whole  price,  by 
instalments,  during  the  progress  of  the  building  of  the  barge,  and  h^ 
own  name  had  always  been  painted  on  it,*it  was  held  that  the  con- 
tract was  not  a  contract  of  sale,  but  a  contract  to  finish  the  barge, 
and  that  the  property  did  not  pass.] 

In  Acraman  v.  Morricey  8  Com.  B.  Rep.  449 ;  where  a  person  con- 
tracted for  the  purchase  of  certain  portions  of  feUed  trees,  which  he 
selected  and  marked,  and  it  was  the  duty  of  the  vendor  to  sever  the 
timber  and  convey  the  marked  portions  to  the  vendee's  wharf,  it  was 
held  that  the  property  did  not  pass  by  the  contract  and  the  marking 
out.  In  Clarke  v.  Spence,  4  Ad.  &  E.  448 ;  though  it  is  not  in  the 
defendant's  favor,  having  decided  that  in  the  payment  of  instalments 
the  finished  portions  of  a  ship  passed  to  the  purchaser,  still  it  appears 
that  the  Court  cast  some  doubt  on  part  of  the  reasoning  on  which 
Woods  V.  Russell  was  decided.  In  this  case,  although  there  were  in 
the  bill  of  sale  words  of  present  sale,  they  did  not,  in  fact,  pass  the 
present  property  in  the  ship  as  it  stood  any  more  effectually  than 
they  passed  the  property  in  things  which  did  not  then  exist  The 
bill  of  sale  states  in  the  habendum  that  the  plaintiffs  are  to  have  and 
hold  the  ship,  &c.,  when  she  shall  be  complete  and  finished,  and  the 
effect  of  the  habendum  in  a  deed  is  to  restrain  the  generality  of  the 
premises.  Com.  Dig.  tit.  "  Fait,"  E.  9.  The  popular  construction 
of  his  document,  which  will   indicate  the  intention  of  the  parties, 
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would  be  that  Russell  was  to  build  a  ship  for  the  plaintiffs,  and  they 
were  to  have  it  when  it  was  complete,  and  in  the  mean  time  they 
were  to  have  some  kind  of  security  for  their  advances ;  but  the  bill 
of  sale  itself  does  not  secure  the  present  property  to  the  plaintiffs.  In 
the  next  place,  the  provisions  of  the  Kegistry  Act  show  that  the 
defendants  are  the  owners  of  the  vessel.  But  supposing  that  the 
property  did  pass  to  the  plaintiffs,  and  that  the  action  is  maintainable, 
the  proper  measure  of  damage  is  what  the  ship  would  have  sold  for 
at  the  time  of  the  conversion,  and  no  special  damage  such  as  that 
claimed  can  be  recovered.  The  plaintiffs  might  as  well  claim  the 
value  of  the  ship,  and  all  she  might  ever  have  earned,  and  the  value 
of  her  timbers  when  she  should  at  last  be  broken  up. 

[Jbrvis,  C.  J.  The  court  takes  that  view  of  the  case,  that  the 
plaintiff  can  recover  only  the  value  of  the  ship  at  the  time  she 
was  taken.] 

Kelfy,  in  reply.  As  to  the  damages,  it  seems  clear  that  the  plain- 
tifls  are  entitled  to  recover  the  value  of  the  ship  at  the  time  of  the 
conversion,  and  of  all  which  was  afterwards  added  to  her.  What 
was  done  after  that  time  by  the  defendants  was  done  of  their  own 
wrong,  and  the  plaintifis  were  entitled  to  the  benefit  of  it.  The 
plaintiflb  were  entitled  to  take  the  very  ship,  and  may  recover  its 
value  at  any  time  after  the  vesting  of  the  property  in  them.  K  the 
fiame  of  a  ship  or  carriage  belong  to  me  and  some  one  in  my  absence, 
of  his  own  wrong,  spend  1,000/.  on  it,  I  am  surely  entitled  to  take  it 
as  I  find  it.  In  Greening  v.  Wtlkinsonj  1  Car.  &  P.  625,  Abbott, 
C.  J.,  held  that  in  trover  the  jury  may  find  as  damages  not  only  the 
value  of  the  chattel  at  the  time  of  the  conversion,  but  its  subsequent 
value,  at  their  discretion. 

[Maule,  J.  Although  it  be  true  that  in  trover  the  owner  may 
recover  for  the  conversion  of  the  improved  chattel,  it  does  not  follow 
that  he  is  entitled  to  recover  the  improved  value  as  damages.  The 
proper  amount  of  damages  is  the  amount  of  pecuniary  loss  which 
the  plaintifis  have  been  put  to  by  the  defendant's  conduct. 

Jbrvis,  C.  J.  You  cannot  make  the  defendant  pay  for  the  non- 
completion  of  the  contract  by  BusseU.] 

In  Martin  v.  Porter^  5  Mee.  &  W.  351,  which  was  trespass  for 
breaking  into  a  mine  and  taking  coals,  the  plaintiff  was  held  entitled 
to  the  value  of  the  coal  when  gotten,  without  deducting  the  cost  of 
getting  it. 

[Jbrvis,  C.  J.  The  damages  should  be  the  value  of  the  vessel 
and  all  stores,  &c.,  at  the  time  of  the  conversion,  that  is,  on  the  29th 
of  March;  and  a  proper  mode  of  ascertcdning  that  would  be  to 
ascertain  the  value  of  the  ship  at  Pictou  when  completed  according 
to  Russell's  contract  with  the  plaintifis,  and  deduct  firom  that  the 
amount  which  it  would  be  necessarv  to  lay  out  after  the  29th  of 
March,  in  order  to  complete  her  according  to  the  contract.] 

It  was  then  agreed  by  the  counsel,  that  the  damages  to  be  ascer- 
tained by  the  arbitrator  were  to  be  the  value  of  the  ship  and  all 
stores  on  the  29th  of  March. 
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Jbrvis,  C.  J.     The  parties  having  agreed  npon  the  principle  upon 
which  the  damages  are  to  be  assessed,  I  am  of  opinion    that  tbe 


questioi 

construction  of  contract     There  may  be  cases  in  which  such  a  con- 
tract would  have  the  effect  of  transferring  the  property  only  at  a 
future  period,  or  it  may  have  the  effect  of  transferring  the  property  at 
once ;  but  it  seems  to  me  that  here  it  was  intended  to  pass  the  pro* 
perty  at  once,  because  the  object  of  the  instrument  was  to  ghre  the 
plaintiffs  security  for  advances.     It  has  been  contended  that  it  is  no 
security,  but  merely  a  contract  between  the  parties;  but  it  professes 
to  be  a  security,  and  it  cannot  be  so  unless  it  operate  as  a  present 
sale ;  and  it  does  not  signify  what  happens  afterwards.     It  is,  there* 
fore,  unimportant  to  consider  the  effect  of  the  registration    of  the 
vessel.     I  think  it  very  likely  that  if  there  had  been  no  bill  of  ^aJe^ 
there  would  still  have  been  enough  to  bind  the  property  in  the  ship. 
But  it  is  unnecessary  to  consider  that  part  of  the  case.  Kthe  property 
was  the  property  of  the  plaintiffs,  it  is  concede  that  the  29th  of 
March  was  the  day  of  the  conversion;  and  the  value  of  the  slap 
at  that  time  will  be  the  damages  to  be  recovered. 

Maule,  J.     I  am  of  the  same  opinion.     Construing  this  contract 
with  reference  to  the  existing  statits  of  the  parties,  it  is  quite  clear 
that  the   bill   of  sale  was  intended  to  be  given  as  a  security  by 
Bussell,  the  ship-builder,  to  the  plaintiffs,  for  their  advances.     Unless 
some  property  passed  in  something  by  the  instrument,  there  would 
have  been  no  security.     It  is  clear  it  was  intended  that  the  property 
should  pass.     Indeed,  the  parties,  so  far  from  not  intending  that  any 
property  should  pass,  seem  to  have  intended  to  pass,  not  only  what 
was  capable  of  passing,  but  a  great  deal  more.     That  sort  of  attempt 
is  often  made.     People  purport  to  convey  by  bill  of  sale,  not  only  aff 
the  property  which  may  happen  to  be  on  certain  premises,  but  what 
may  be  brought  upon  them  subsequentiy.     But,  surely,  because  par- 
ties make  an  effort  to  do  more  than  they  can,  it  cannot  be  said  that 
they  do  not  intend  to  pass  what  will  pass.     Here  the  ship,  actually 
on  the  stocks,  is  described  in  plain  words  as  the  principal  subject  of 
the  conveyance.     That  properW^  was  capable  of  passing,  and  the 
words  used  to  pass  it  are  sufficient     The  subsequent  words,  "  to 
have  and  to  hold,"  apply  no  doubt  to  the  ship  when  finished ;  but 
that  is  not  inconsistent  with  the  present  passing  of  that  which  was 
finished.    There  is  nothing  to  take  away  this  operation  from  the 
instrument,  or  to  defeat  the  manifest  intention  of  the  parties. 

Cresswell,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  plaintiffs. 
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Udney  v.  The  East  India  Company^ 

May  29,  1853. 

Practice  —  Special  Case  —  Signature  of  Counsel  dispensed  with  — 

Common  Law  Procedure  Act. 

The  oourt  directed  a  special  case  to  be  set  down  for  argoment,  which  was  signed  by  the 
plaintiff,  (who  intended  to  aiigae  it  in  person,)  and  by  coonsel  for  iht  defendants. 

This  was  a  special  case  after  issae  joined,  signed  by  counsel  for 
the  defendants,  and  by  the  plaintiff  who  intended  to  argue  it  himself. 
The  master  having  declined  to  set  it  down  for  argument  unless 
signed  by  counsel  for  the  plaintiff,  the  latter  now  applied  in  person 
to  the  court  to  direct  the  master  to  set  it  down  without  counsel's 
signature. 

Jervis,  C.  J.  The  rule  as  laid  down  in  Chitty's  Archbold,  442,  is, 
^  that  it  is  not  absolutely  necessary  that  the  case  should  be  signed 
by  counsel,  but  that  any  thing  which  shows  consent  to  a  case  as 
stated  is  sufficient,"  and  Price  v.  Quarrellj  12  Ad.  &  E.  784,  is  cited. 
The  Common  Law  Procedure  Act,  section  85,  says  that  counsel's  sig- 
nature shall  not  be  required  to  any  pleading.  1  think  it  may  be  dis- 
pensed with  here.     The  case  is  signed  by  the  plaintiff 

Direction  accordingly. 


Evans  t;.  Edmonds.' 

Jnne  1,  1853. 

Busband  and  Wife  —  Deed  of  Separation  —  Fraudulent  Misrepre- 

sentation — Pleading. 

By  deed  of  three  parts  between  husband,  wife,  and  tmstee,  reciting  that  di£ferences  existed, 
and  that  the  husband  and  wife  had  agreed  to  Uto  separate,  the  husband  covenanted  to  pay 
to  the  trustees  an  annuity  for  the  separate  maintenance  of  the  wife.  The  trustee  having 
ned  the  husband  for  arrears  of  the  annuity,  the  latter  pleaded  that  he  was  induced  to 
make  the  deed  by  means  of  false  and  fraudulent  representations  made  by  the  plaintiff  to 
him,  diat  is  to  sar,  by  the  plaindff,  before  the  making  of  the  deed,  falsely  and  miudnlently 
representing  to  nim  that  E,  the  wife,  was  a  Tirtuous  person,  whereas  in  truth  the  said  £ 
was  not  ft  Tirtnous  person,  and  the  plaintiff  "  had  then  carnally  known  th^  said  B.  so  then 
being  the  wife  of  the  defendant,  ana  subsequently  to  the  intermarriage  of  the  said  E.  and 
the  defendant,  and  before  the  making  of  the  deed,"  which  las^mentioned  fi&cts  the  plaintiff 
concealed  from  the  defendant,  and  induced  him  to  make  the  deed,  in  order  that  the  plain- 


*  23  Law  J.  Bep.  (n.  s.)  C.  P.  211. 

*  22  Law  J.  Eep.  (k.  bS  C.  F.  211 ;  17  Jur.  883 ;  1  Common  Law  Seportf,  653. 
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tiff  might  continue  an  adnlteroos  interoonne  with  the  said  £.    At  the  tzud,  the  plni 
proved,  uid  the  verdict  thereon  entered  for  the  defendant :  — 

Held,  on  motion  to  enter  jadg:ment  for  the  plaintiff  non  obttanie  veredicto,  that  althosg^ 
pica  did  not  show  that  the  representations  set  oat  were  neoeasarily  firandnknt,  it  not  I 
alleged  that  the  plaintiff  knew  them  to  be  .false,  or  that  he  knew  that  £.  was  the  ' 
ant's  wife  at  the  time  he  had  interconrse  vrith  her,  yet  it  might  be  aostained  as  s  ^ 
plea  of  fraud,  which,  after  verdict,  was  a  good  answer  to  the  action. 

Held,  also,  that  it  was  not  necessary  to  allege  that  the  wife,  as  cestui  que  tnut,  was  a  pstf  I 
the  fraud  upon  the  defendant^  as  a  court  of  law  can  only  look  to  the  le^  rights  of  tf 
parties  to  the  deed. 

SemUe,  per  Maule,  J.,  that  if  the  plaintiff,  intending  to  deceive  the  defendant  ibrihe , 
tiff's  own  advantage  and  the  defendant's  disadvantage,  indaced  the  latter  to  nuke 
deed  bj  representing  a  fact  to  be  true  which  was  not  true,  but  about  which  the 
knew  nothing,  that  would  amount  to  fraud,  and  avoid  the  deed. 

The  declaration  stated  that  by  indentuie  of  the  11th  of  Janoazj; 
1844,  between  the  defendant  of  the  fira#part,  Emily  Elizabeth, "''" 
of  the  defendant,  of  the  second  part,  and  the  plaintiff  of  the 
part,  the  defendant  did  for  himself,  his  heirs,  executors,  and  admi]i&<: 
trators,  covenant  with  the  plaintiff,  his  execntors  and  admioislTatQi^ 
that  he,  the  defendant,  woiid,  during  the  joint  lives  of  the  defendant 
and  his  wife,  pay  to  the  plaintiff.  Us  executors,  administratois,  <ff 
assigns,  the  clear  yearly  sum  of  5921 19^.  6d,  by  four  equal  qaaitei^ 
portions,  on  the  4th  of  February,  the  4th  of  Mav,  the  4th  of  Angw^ 
and  the  4th  of  November  in  every  year.  Breach,  that  the  de/endwrf 
did  not  pay,  and  that  there  is  now  due  29L  19s.  9<L  in  respect  of  two 
quarterly  payments  respectively  due  to  the  plaintiff  heretofore,  m 
during  the  life  of  the  said  Emily  Elizabeth,  to  wit,  on  the  4th  of 
February  and  the  4th  of  May,  1852. 

The  defendant  craved  oyer,  and  after  setting  out  the  deed  (froo 
which  it  appeared  that  differences  had  existed  between  the  defendant 
and  his  wife,  and  that  they  had  agreed  to  live  separate,  and  that  tlie 
annuity  was  to  be  paid  to  the  plaintiff,  as  trustee  for  the  wife,  fw  hei 
future  maintenance,)  pleaded,  nan  est  factum.  Secondly,  that  he  vas 
induced  to  enter  into  and  to  make  the  said  indenture,  and  to  cove* 
nant,  as  in  the  declaration  alleged,  through  and  by  means  of  cerbufl 
false  and  fraudulent  misrepresentations  of  the  plaintiff,  by  him  made 
to  the  defendant  in  that  behalf,  that  is  to  say,  by  the  plamtiff,  before 
and  at  the  time  of  the  making  of  the  said  indenture  by  the  defendaiiM 
falsely  and  fraudulently  representing  to  the  defendant,  that  the  swd 
Emily  E.  Edmonds,  the  wife  of  the  defendant,  was  a  person  of  nr- 
tuous,  moral,  and  modest  conduct  and  behavior,  and  that  the  plai^ 
tiff,  who  then  was,  and  still  is,  a  married  man,  and  the  father  oi 
divers,  to  wit,  six  children,  lawfully  begotten,  was  a  person  of  ^' 
tuous,  moral,  and  modest  conduct  and  behavior,  and  a  fit  ^t/id  pi^ 
person  to  act  as  a  trustee  for  and  on  behalf  of  the  said  Emily  E.  bA*  • 
monds,  for  the  purposes  in  the  said  indenture  mentioned  and  ^'  ■ 
tained,  and  for  the  defendant  to  covenant  with  as  in  that  ^^^^ 
the  declaration  and  the  said  indenture  respectively  mentioned,  whefe* 
as  in  truth  and  in  fact  the  said  Emily  E.  Edmonds  was  not  th^ 
person  of  virtuous,  moral,  or  modest  conduct  or  behavior,  nor  waa 
the  plaintiff*  then  a  person  of  virtuous,  moral,  or  modest  conduct  or 
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>ehavior,  or  a  fit  or  proper  person  to  act  as  such  trastee  for  or  on 
behalf  of  the  said  Emily  £.  Edmonds,  for  the  purposes  in  the  said 
indenture  mentioned  and  contained,  or  for  the  defendant  to  covenant 
with,  as  in  that  behalf  in  the  declaration  and  in  the  said  indentoie 
mentioned ;  and  the  plaintiflf  had  then  treacheronsly  and  perfidionsly 
seduced,  coirnpted,  and  carnally  known  the  said  Emily  Eb  EdmondB, 
BO  then  being  the  wife  of  the  defendant,  and  snbseqnendy  to  the 
intermarriage  of  the  said  Emily  E.  Edmonds  and  the  defendant,  and 
whilst  the  plaintiff  was  a  married  man  and  the  faiber  of  the  said 
children  as  aforesaid,  and  before  the  making  of  the  said  indentoie, 
which  last-mentioned  facts  the  plaintiflf  before  and  at  the  time  of  tlie 
making  of  the  said  indenture  suppressed  and  concealed  fix>m  the  de- 
fendant, and  the  plaintiff  then  so  fraudulently  and  covinposly  indneed 
and  procured  the  defendant  to  make  the  said  indentore,  in  order  that 
he  the  plaintiflf  might  seduce  away  the  said  Emily  E.  Edmonds  from 
the  defendant,  and  might  harbor  and  have  aooees  to  her  for  the  puT' 
pose  of  having,  continuing,  and  keeping  up  an  adalteroos  and  crimi- 
nal intercourse  and  conversation  with  the  said  Emily  E.  Edmonds, 
so  being  the  wife  of  the  defendant  as  aforesaid;  and  the  defendant 
says  that  he  was  induced  to  enter  into  and  to  make  the  said  inden- 
ture in  the  declaration  mentioned,  and  to  covenant  as  therein  alleged, 
through  and  by  means  of  the  said  &dse  and  fraodnient  misrepresent- 
ations of  the  plaintiff  and  by  reason  of  the  suppression  and  conceal- 
ment as  aforesaid  of  the  premises  so  suppressed  and  concealed  as  in 
this  plea  mentioned,  and  in  ignorance  thereof^  and  not  otherwise. 
Verification.     Thirdly,  that  the  plaintiflf  caused  and  procured  the  de- 
fendant to  make  the  said  indenture  and  to  covenant  as  in  the  deda* 
ration  mentioned,  and  the  defendant  was  induced  to  cuter  into  and 
make  the  said  indenture  through  and  by  means  of  the  fraud  and  covin 
of  the  plaintiff     Verification. 
The  plaintiflf  replied,  joining  issue  on  the  three  pleas. 
The  cause  was  tried,  before  Jervis,  C.  J.,  at  the  sittings  for  Middle* 
sex  after  last  Michaelmas  term,  when  the  verdict  was  entered  for  the 
plaintiflf  on  the  first  and  tiiird  issues ;  and,  the  jury  having  found  all 
the  allegations  in  the  second  plea  proved,  the  verdict  was  entered  for 
the  defendant  on  that,  and  leave  was  reserved  to  tiie  plaintiflf  to  move 
for  judgment  thereon  non  obstante  veredicto^  and  to  the  defendant  to 
move  to  enter  the  verdict  for  him  on  the  third  plea. 

£  James^  for  the  plaintiflf^  obtained  a  rule  nisi  accordingly,  or  for 
a  new  trial ;  and  the  court  gave 

Montagu  Chambers^  for  the  defendant,  leave  to  raise  the  point 
i^erved,  as  to  entering  the  verdict  for  the  defendant  on  the  third 
plea,  on  showing  cause  against  the  plaintiflPs  rule. 

Monta^  Chambers  and  Atherton  now  showed  cause.  The  second 
plea  was  proved  at  the  trial,  and  the  question  is,  whether  it  is  a  good 
defence.  It  is  good  as  a  plea  of  fiaud.  It  alleges  that  the  plaintiflf 
liad, before  the  execution  of  the  deed,  debauched  the  defendant's  wife; 
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that^e  suppressed  that  fact  from  the  defendant,  and  induced  the  de- 
fendant thereby,  and  also  by  positive  misrepresentation,  to  enter  into 
the  deed,  and  that  he  did  it  with  a  view  to  the  coutiaaance  of  his 
own  adulterous  intercourse.  There  is  no  legal  or  moral  liability  oo 
a  man  to  support  his  wife  after  adultery ;  and  it  is  clear  that  the  de- 
fendant woi]dd  not  have  made  the  deed  and  undertaken  a  liability 
from  which  his  wife's  conduct  had  relieved  him,  or  from  vrhich,  after 
his  wife's  conduct,  he  might  have  relieved  himself,  had  he  knowi 
what  the  plaintiff  concealed.  There  was,  therefore,  a  miarepresenta* 
tion  and  a  concealment  of  material  facts  constituting  fraud.  C&s{% 
on  ContractSj  4th  ed.  589. 

[Jervis,  C.  J.  It  is  not  alleged  that  the  plaintiff  knew  at  the  time 
that  he  seduced  Emily  E.  Edmonds,  that  she  was  the  defendant 
wife.] 

It  is  alleged  that  she  was  so  in  fact,  and  it  will  be  assumed  from 
the  plea  that  the  plaintiff  knew  it. 

[Maule,  J.  The  plea  contains  a  great  deal  of  vituperation,  whidi 
might  have  been  well  omitted,  and  the  omission  supplied  by  the  veiy 
simple  and  usual  allegation  "  of  all  which  premises  the  plaintiff  had 
notice." 

Cresswell,  J.  The  plea  avers  that  the  defendant  was  induced  to 
covenant  by  means  of  false  and  fraudulent  misrepresentations,  ^  that 
is  to  say,  &c."  But  it  does  not  show  of  necessity  that  the  representa- 
tions which  follow  were  fraudulent,  because  it  is  not  said  that  the 
plaintiff  knew  them  to  be  false.  The  question  is,  can  we  reject  what 
follows  after  the  words  "  that  is  to  say  ?  "  K  we  can,  then  the  plea 
amounts  to  a  general  plea  of  fraud.] 

If  the  plaintiff,  for  a  fraudulent  purpose,  states  what  is  untrae, 
though  he  does  not  know  it  to  be  imtrue,  but  does  not  believe  it  to 
be  true,  that  is  fraud.  Taylor  v.  Ashtorij  11  Mee.  &  W.  401.  He 
plaintifif's  object  is  stated  to  have  been  to  seduce  away  the  defendants 
wife  in  order  that  he  might  have  the  opportunities  of  continuing  ao 
adulterous  intercourse  with  her.  It  is  not  consistent  with  that  alle- 
gation that  he  could  have  believed  that  his  representation  that  she 
was  a  virtuous  person  was  true,  he  must  have  known  it  to  be  untrue. 
Secondly,  the  plea  is  a  good  defence,  on  the  ground  that  a  man  can- 
not take  advantage  of  his  own  immorality.  On  moving  for  the  rule, 
it  was  contended  that  the  plea  was  no  answer,  without  an  allegation 
that  the  wife  was  a  party  to  the  fraud,  the  deed  being  for  her  benefit, 
and  she  being  the  real  plaintiff,  the  nominal  plaintiff  being  only  a 
trustee.  But  a  court  of  law  cannot  look  beyond  the  legal  rights  of 
the  parties.  If  this  had  been  a  simple  covenant  to  pay  a  sum  of 
money  to  the  plaintiff,  this  court  could  not  have  followed  its  applica^ 
tion  to  the  cestui  que  trust  Where  a  broker,  in  whose  name  a  policy 
of  insurance  under  seal  was  effected,  brought  covenant,  and  the  de- 
fendants pleaded  payment  to  the  plaintiff  according  to  the  tenor  and 
effect  of  the  policy,  and  the  proof  was,  that  after  the  loss  happened 
the  assurers  paid  the  amount  to  the  broker  by  allowing  him  credit  for 
premiums  due  from  him  to  them,  it  was  held,  that  although  that  was 
no  payment  as  between  the  assured  and  assurers,  it  was  a  good  pay- 
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nent  as  between  the  •plaintiff  on  the  record  and  the  defendants,  and, 
iierefore,  an  answer  to  the  action.  Gibson  v.  Winter^  5  B.  &  Ad.  96. 
The  defendant  is  also  entitled  to  have  the  verdict  entered  for  him  on 
the  third  plea ;  as  a  general  plea  of  fraud  is  an  answer  to  this  decla- 
ration, and  it  was  proved. 

E.  James  and  Hawkins  were  not  present  to  support  the  rule. 

Jervis,  C.  J.     I  am  of  opinion  that  this  rule,  which  seeks  to  enter 
judgment  for  the  plaintiff  on  the  second  plea,  non  obstante  veredicto^ 
or  for  a  new  trial,  should  be  discharged.    Without  entering  into  some 
of  the  questions  which  have  been  discussed,  I  think  the  second  plea 
may  be  supported  as  amounting  substantially  to  a  plea  of  fraud.     It 
alleges  that  the  plaintiff  fraudulently  misrepresented  to  the  defendant 
that  the  defendant's  wife  was  a  chaste  and  virtuous  person,  whereas 
she  was  not  so,  and  by  means  of  this  false  and  fraudulent  misrepre- 
sentation induced  the  defendant  to  enter  into  the  deed.     If  the  de- 
fendant had  known  of  his  wife's  infidelity,  it  cannot  be  supposed  that 
he  would  have  entered  into  this  deed,  and  undertaken  a  liability  to 
maintain  her,  from  which  he  might  have  relieved  himself.     He  was 
induced,  therefore,  as  the  jury  have  found,  to  enter  into  the  deed  by 
a  fraudulent  misrepresentation  of  a  material  fact,  and  that  is  sufficient 
to  avoid  the  deed,  and  to  defeat  this  action.    But  I  also  think  that 
the  defendant  is  entitled  to  enter  the  verdict  for  him  upon  the  issue 
raised  by  the  third  plea,  and  that  apart  from  technical  questions,  that 
plea,  after  verdict,  is  a  good  answer  to  the  action ;  because,  if  there 
had  been  a  criminal  intercourse  between  the  plaintiff  and  the  defend- 
ant's wife,  before  her  separation  from  her  husband,  and  the  plaintiff, 
at  the  time  of  such  intercourse,  knew  that  she  was  the  defendant's 
wife,  and  that  he  did  know  it  was  proved  at  the  trial,  and  the  plaintiff 
concealed  that  fact  from  the  defendant  with  a  fraudulent  intention  to 
induce  him  to  enter  into  the  deed,  that  was  such  a  suppression  of  a 
material  fact  with  an  intent  to  deceive  as  will  support  the  plea,  and 
avoid  the  deed ;  and  after  verdict,  we  have  a  right  to  assume  any 
state  of  facts  to  have  been  proved  amounting  to  fraud  which  would 
support  the  plea,  and  abundant  fraud  was  proved.     As  to  the  objec- 
tion urged,  when  the  rule  was  moved  for,  that  the  plaintiff  on  the 
record  is  a  trustee  only,  and  that  the  wife  is  the  real  plaintiff,  and  that 
no  participation  by  her  in  the  fraud  is  alleged,  I  think  Gibson  v.  Wtr^ 
ter  is  a  suSKcient  answer.     A  court  of  law  can  only  look  to  the  legal 
interests  of  the  parties,  and  not  to  their  rights  in  equity.     The  cove- 
nant sued  upon  was  made  with  the  plaintiff,  and  fraud  in  him  is  al- 
leged, and  that  is  sufficient 

Maule,  J.  I  agree  with  the  Lord  Chief  Justice  that  the  second 
plea  may  be  sustained  after  verdict,  and  that  it  is  a  good  defence.  It 
begins  by  alleging  "  that  the  defendant  was  induced  to  make  the  deed 
bv  means  of  certain  false  and  fraudulent  misrepresentations  of  the 
plamtiff,  by  him  made  to  the  defendant  in  that  behalf,  that  is  to  say," 
and  it  then  goes  on  to  say  what  those  misrepresentations  were. 
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[His  lordship  read  the  plea.] 

Now,  there  is  no  statement  there  that  the  plaintiff  knew  the  de- 
fendant's wife  to  be  unchaste,  or  that  he  seduced  her  knowing  her  w 
be  the  defendant's  wife.  But  in  order  to  sustain  the  plea,  there  must 
have  been  evidence  before  the  jury  that  the  defendant  \iras  induced 
to  make  the  deed  by  some  false  and  fraudulent  misrepresentations  of 
the  plaintiff;  for  if  there  were  none,  the  Lord  Chief  Justice  ought  to 
have  directed  the  verdict  to  be  entered  for  the  plaintiff.  I  do  not  say 
that  to  make  the  plea  fi^ood,  on  special  demurrer,  it  would  be  neces- 
sary to  allege  that  the  plaintiff  knew  the  defendant's  wife  to  be  un- 
chaste. It  would  be  necessary  to  allege  more  than  is  alleged  here; 
but  whether  in  order  to  set  up  such  fraud  as  would  avoid  the  deed, 
it  is  .necessary  that  the  plea  should  contain  an  allegation  that  the 
plaintiff  knew  the  defendant's  wife  to  be  unchaste,  may  be  qaestio»' 
able.  For  if  a  person,  not  knowing  a  fact  to  be  true,  represents,  with 
an  intention  to  deceive,  that  he  does  know  it  to  be  true,  and  it  is  not 
true,  that  may  be  fraud,  and  that  kind  of  fraud  may  have  been  {ooved 
in  this  case.  It  may  have  been  proved  that  the  plaintifr  represented 
that  he  knew  a  fact  to  be  true  which  was  not  true,  when  in  reality 
he  knew  nothing  about  it.  That  misrepresentation,  if  made  ^th  in- 
tention to  deceive,  and  to  get  something  from  the  defendcuit,  would 
amount  to  fraud,  and  be  sufficient  to  avoid  the  deed.  The  court  must 
after  verdict  assume  that  enough  was  proved  to  taint  the  deed  with 
crimen  falsi;  and  we  say  that  tiie  plea  cannot  now  be  understood  in 
any  sense  consistent  with  the  plaintiff's  right  to  maintain  this  action 

On  the  third  plea,  also,  the  defendant  is  entitied  to  have  judgment 
It  is  a  general  plea  of  fraud,  on  which  the  plaintiff  haa  joined  issue, 
and  not  demurred,  and  at  the  trial  it  was  proved. 

Cresswell,  J.  I  am  of  the  same  opinion.  I  intimated  in  the 
course  of  the  argument  how,  after  striking  out  certain  allegations  in 
the  second  plea,  enough  might  remain  to  constitute  a  good  defence 
after  verdict 

Talfourd,  J.,  concurred. 

Rule,  for  judgment  non  obstante  veredicto  on  the  second  pleoi 
discharged. 

Ruky  to  enter  the  verdict  for  the  defendant  on  the  third  pka^ 
absolute. 


J 
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Rbid  t;.  AsHBT  and  another.^ 

Jane  9,  1853. 

Costs  —  Arbitration  —  Recovery  by  Verdict  of  less  than  405. 

The  first  connt  charged  the  defendants  with  damaging  a  party-wall  by  excavatiDg  it,  and 
OTerloading  it.  Plea,  as  to  the  overloading,  not  guilty :  and  as  to  the  excavating,  payment 
of  30/.  into  conrt.  Replication,  damages  ultra.  At  the  trial,  the  verdict  was  entered  for 
the  plaintiff,  damages  2,000/.,  costs  408.,  subject  to  the  award  of  an  arbitrator,  to  whom 
the  cause  was  referred  on  the  usual  terms,  but  without  power  to  certify  for  costs  under  the 
3  &  4  Yict  c  24,  s.  2,  and  he  directed  the  verdict  to  be  entered  for  the  plaintiff  on  the  first 
issue,  with  208.  damages,  and  for  the  defendant  on  the  second :  — 

HM,  that  the  plaintiff  had  recoveted  by  verdict  less  than  409.  damages,  and  that,  therefore, 
the  3  &  4  YigL  c.  24,  s.  2,  applied,  and  deprived  him  of  costs. 

The  first  count  of  the  declaration  charged  the  defendants  with 
wrongfully  excavating  a  party  wall,  and  with  raising  and  overloading 
it  by  building  upon  it. 

The  defendants  pleaded,  first,  as  to  the  raising  and  overloading, 
not  guilty  by  statute,  and,  secondly,  as  to  the  residue,  payment  of 
30/.  into  court 

The  plaintiff  joined  issue  on  the  first  plea  of  not  guilty,  and  replied 
damages  ultra  to  the  second. 

The  cause  came  on  for  trial,  before  Jervis,  C.  J.,  at  the  sittings  for 
London  after  Trinity  term,  1852,  when  a  verdict  was  entered  for  the 
plaintifi*,  damages  2,000Z.,  costs  40^.,  subject  to  the  award  of  an  arbi- 
trator to  whom  the  cause  and  all  matters  in  difference  between  the 
parties  were  referred,  with  power  to  direct  the  verdict  to  be  entered 
for  the  plaintiff  or  defendants,  and  to  amend  the  record,  and  to  certify 
that  the  cause  was  proper  to  be  tried  before  a  judge  of  the  superior 
conrt,  and,  if  necessary,  for  a  special  jury,  but  no  power  was  given 
to  certify,  under  3  &  4  Vict  c.  2i ;  the  costs  of  the  suit  were  to  abide 
the  event  of  the  award,  and  the  costs  of  the  reference  and  award  to 
be  in  the  discretion  of  the  arbitrator. 

By  his  award,  dated  the  12th  of  January,  1853,  the  arbitrator 
directed  the  verdict  to  be  entered  for  the  plaintiff  on  the  first  issue, 
damages  lA,  and  for  the  defendant  on  the  second*  The  postea  was 
drawn  up  assessing  damages  to  the  plaintiff  on  the  first  issue,  IL  and 
405.  costs,  and  upon  application  by  the  defendants,  an  order  was 
made  by  Maule,  J.,  to  amend  the  postea  by  striking  out  the  award 
of  costs.  On  taxation,  the  master  refused  to  allow  the  plaintiff  any 
costs  on  the  first  issue. 

Eonyman  having  obtained  a  rule,  calling  on  the  defendants  Up  nltr/w 
cause  why  the  master  shoold  not  be  at  liberty  to  revi^rw  hii*  tataH/^», 
and  why,  if  necessary,  the  oider  of  Maule,  J.,  should  nr/t  \p^.  t^,mih^U'4, 
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and  the  award  be  set  aside  or  referred  back  to  the  arbitrator,  on  tise 
ground  that  he  had  not  awarded  any  thing  to  the  plaintiff  for  h» 
costs  on  the  first  issue. 

Hugh  BxU  and  Tkrupp  showed  cause.  The  question  turns  on  tbe 
3  &  4  Vict.  c.  24,  s.  2,  which  enacts,  ''  that  if  the  plaintiff  in  anj 
action  of  trespass  on  the  case  shall  recover  by  verdict  of  a  jury  lets 
damages  than  40^.,  such  plaintiff  shall  not  be  entitled  to  Tecover  or 
obtain  from  the  defendant  in  respect  of  such  verdict  any  costs  what- 
ever, unless  the  judge  shall  certify,"  &c  The  object  of  the  statute 
was  the  same  as  that  of  the  statute  of  Elizabeth  and  Car.  2,  to  pre- 
vent frivolous  and  vexatious  suits,  and  the  verdict  is  the  ciiteiian. 
The  finding  of  the  arbitrator  is  substituted  for  the  verdict  of  the  jxBf, 
and  he  has  given  less  than  40^.  damages,*  and  he  had  no  power  to 
certify.  The  costs  are  to  abide  the  event,  i.  e.  the  legal  eveAt.  Swingte' 
hurst  V.  AUhanij  3  Term  Rep.  138 ;  and  Ward  v.  MaUindery  5  "E^ 
489.  If  there  had  been  no  payment  of  money  into  court  here,  this 
case  would  have  been  on  all  fours  with  those,  and  Sharp  v.  Eveleigh^ 
20  Law  J.  Rep.  (n.  s.)  Exch.  282,  s.  c.  5  Eng.  Rep.  467,  shows  that  paj- 
ment  into  court  is  not  recovery  by  verdict,  for  if  it  was,  no  certificate 
would  have  been  necessary  in  that  case.  The  mischief  intended  to 
be  remedied  by  the  act  is  the  same  whether  the  plaintiff  originallj 
commences  a  firivolous  suit,  or  continues  a  suit  after  an  adequate 
sum  has  been  paid  into  court ;  in  the  latter  case  the  continuance  of 
the  suit  is  frivolous,  if  he  afterwards  recovers  less  than  40s.  damages. 
They  also  cited  Taylor  v.  Rolf,  6  Q.  B.  Rep.  337 ;  Poole  v.  Grwsir 
ham,  7  Man.  &  G.  1030 ;  and  Richards  v.  Bluck,  6  Com.  B.  Rep.  443. 

Bramwell  and  Honymany  in  support  of  the  rule.  Suppose  a  de- 
fendant damages  the  plaintiff's  property  to  the  extent  of  3lt  1&, 
and  pays  into  court  30Z.,  why  is  the  plaintiff  to  give  up  IL  195.  (ff 
lose  his  costs  if  he  does  not  ? 

[Talpourd,  J.  The  same  question  might  be  asked  if  tiie  damage 
was  only  1/.  19*.  originally.  If  the  plaintiff  sues  for  it,  he  does  it  at 
the  peril  of  his  costs.  In  the  latter  case  the  suit  is  frivolous  at  fiisl^ 
in  the  former  ft  becomes  frivolous  when  the  defendant  has  paid  into 
court  30/.] 

It  is  submitted  that  a  suit  to  be  frivolous  within  the  meaning  of 
the  preamble,  must  be  so  when  it  is  commenced.  The  observations 
of  Maule,  J.,  and  Williams,  J.,  in  Richards  v.  Blucky  are  applicable. 
The  act  says,  "  if  the  plaintiff  shall  recover  by  verdict  of  a  jury  less 
damages  than  405.,"  &c.  That  means  "  if  he  shall  recover  less  tiian 
405.,  and  that  by  verdict ; "  so  that  he  must  not  only  recover  less  than 
405.,  but  what  he  does  recover  must  be  by  verdict.  Here,  the  jAaio- 
tiff  has  recovered  more  than  405.,  for  he  has  recovered  IL  plus  30i 
paid  into  court.  Richards  v.  Bluck^  and  Harrison  v.  WaUj  16  Mee. 
&  W,  316.  If  it  means  he  must  recover  405.  by  verdict,  then  he  has 
recovered  nothing  by  verdict,  for  th#award  of  the  arbitrator  of  205. 
is  not  a  verdict  of  a  jury,  and  so  the  statute  does  not  apply.  Ro^t 
V.  Taylor 
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[^Williams,  J.     Sorely  the  award  of  the  arbitrator  is  substituted 
the  finding  of  the  jury.] 

Our.adv.tmlt  ' 

The  judgment  of  the  court  ^  was  now  delivered  by 

Jebvis,  C.  J.     We  have  consulted  the  judges  upon  this  question, 
cuid  are  of  opinion  that  the  rule  ought  to  be  discharged. 
[His  lordship  stated  the  facts  in  substance  as  given  above.] 
"We  granted  a  rule  to  review  the  decision  of  the  master,  and  in  the 
^sirgainent  on  showing  cause,  it  was  admitted  that  the  finding  of  the 
arbitrator  was  the  same  as  a  verdict,  and  the  question  turned  upon 
the  meaning  of  the  3  &  4  Vict.  c.  24,  s.  2.     It  is  admitted  that  the 
plaintiff  has  here  recovered  less  than  40^.  by  the  verdict  of  a  jury,  or 
by  the  award  of  an  arbitrator,  which  was  substituted  for  it ;  and  al- 
though he  has  taken  out  of  court  30Z.  on  the  second  branch  of  his 
complaint,  that  was  not  a  recovery  by  verdict.     It  was  contended, 
that  the  meaning  of  the  act  was,  ^'  if  tiie  plaintiff  shall  recover  less 
than  405.,  and  that  by  verdict  of  a  jury ; "  and  that  if  this  were  not 
so,  there  would  be  great  hardship  on  the  plaintiffs,  for  that  by  the  de- 
fendant's payment  into  court  a  plaintiff  might  always  be  deprived  in 
an  action  on  the  case  of  39^.  out  of  the  amount  of  damages  to  which 
he  was  really  entitled.     Undoubtedly,  that  will  be  the  effect  of  our 
decision.     But  the  words  of  the  act  are  clear :  "  If  the  plaintiff  shall 
recover  by  verdict  less  than  405."     Here  he  has  recovered  by  verdict 
less  than  405.,  and  according  to  the  plain  meaning  of  the  statute,  he 
is  entitled  to  no  costs  unless  he  recovers  405.  by  verdict     This  rule 
must,  therefore,  be  discharged. 

Rule  discharged. 


ToWNE   V.   lyHEINRICH.^ 
May  23,  1863. 

Lcmdlard  and  Tenant — Use  and  Occupation — Evidence  —  Entry. 

In  an  action  for  nae  and  occupation  of  a  house,  the  nnder-sheriff  directs  ^e  jnry  that  actaal 
occnpation  by  the  defendant  was  not  necessary  to  support  the  action,  but  (hat  a  construo- 
tl?e  occupation  would  do,  but  did  not  tell  them  what  a  constmctiye  occnpation  was  :  — 

Hddf  a  misdirection. 

This  was  an  action  for  use  and  occupation  of  a  house.    It  was 
tried  before  the  under-sheriff  of  Middlesex,  and  it  appeared  that  the 


1  Jervis,  C.  J.,  Crbsswell,  J.,  Williams,  J.,  and  Talfourd,  J. 
*  21  Law  Tunes  Rep.  128;  1  Common  Law  Beports,  335 :  17  Jur.  1102 ;  22  Law 
J.  Bep.  (N.  8.)  C.  P.  219. 
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defendant,  on  a  day  before  the  29th  September  entered  into  an  agr^ 
ment  with  the  plaintiff  to  take  a  house  for  three  years  from  the  ^tk 
September,  and  some  repairs  were  to  be  done  by  the  landlord.  Thca 
repairs  were  done ;  but  the  defendant  did  not  take  possession  (ac- 
cording to  the  affidavit  on  which  the  rule  nisi  was  granted,)  and 
would  not  pay  the  quarter's  rent  alleged  to  be  due  from  her.  He 
under-sheriff  (according  to  the  affidavit  on  the  part  of  the  defendant) 
told  the  jury  that,  the  agreement  being  proved,  the  defendant's  not 
having  taken  possession  was  of  no  consequence ;  and  the  jury  foand 
a  verdict  for  the  plaintiff. 

Quain  showed  cause  against  a  rule  which  had  been  obtained  by 
Stammers,  to  set  aside  the  verdict  on  the  ground  of  misdirection.— 
The  under-sheriff  did  not  direct  the  jury  in  the  manner  stated  in  tiie 
affidavit  on  the  part  of  the  defendant.  He  told  them,  as  the  affida- 
vits on  the  part  of  the  plaintiff  show,  that  it  was  not  necessary  to 
have  an  actual  occupation,  but  that  a  constructive  occupation  would 
do.  This  direction  was  in  consequence  of  the  evidence  given  at  the 
trial,  namely :  that  the  contract  was  made ;  that  the  key  of  the  house 
was  held  by  the  plaintiff's  agent  at  the  disposal  of  the  defendant; 
and  that,  while  the  repairs  were  going  on,  the  defendant  -went  into 
the  house  and  told  one  of  the  workmen  to  keep  the  hall-staircase  of 
a  lighter  color.  This  showed  a  constructive  occupation  on  the  part 
of  the  defendant. 

[Maule,  J.  The  repairs  were  to  be  done  by  the  landlord,  and  she 
might  superintend  them  without  taking  possession.] 

A  bare  entry  is  sufficient  to  vest  the  estate.  Lowe  v.  CVoiSj  5 
Exch.  553. 

[Maule,  J.  That  case  only  shows  that  entry  is  necessary,  not  thai 
it  is  sufficient.] 

Jervis,  C.  J.  The  under-sheriff,  according  to  the  affidavit  on  the 
part  of  the  defendant,  told  the  jury  that  the  not  having  taken  posse* 
sion  was  of  no  consequence ;  according  to  the  affidavits  of  the  plain- 
tiff, he  told  them  that  an  actual  occupation  was  not  necessary,  bat 
that  a  constructive  occupation  would  do ;  but  without  telling  them 
what  a  constructive  occupation  was.  Whichever  way,  therefore,  you 
take  it,  he  was  plainly  wrong ;  and  Mr.  Quain's  points,  with  which 
he  has  been'amusing  himself  and  the  court,  do  not  arise. 

Riile  absoluU. 


J 
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Parker  ik  Farebrother  and  others.^ 

May  24,  1853. 

Auctioneers  —  H/Rsdescription  of  Property  —  Liability  for  Damages. 

The  plaintifir  employed  the  defendaats  to  soil  some  honses  by  auctioa,  and  to  prepare  a  de- 
Sdiptioii  of  the  houses.  They  describe  two  of  the  hoases  as  containiiig  three  stories, 
wfiereas  they  contained  only  two.  The  porchaser  of  those  two  houses  compels  the  plain* 
tiff,  nnder  one  of  the  conditions  of  sale,  to  make  him  compensation  for  the  misdescription. 
The  plaintiff  brings  an  action  against  the  defendants,  the  auctioneers,  for  die  sum  he  had 
been  compelled  to  refund  to  the  purchaser :  — 

Hdd,  that  he  was  entitled  to  recoyer  it. 

The  declaration  stated  that  the  pledntiff  employed  the  defendants 
as  auctioneers  to  sell  some  houses  by  auction,  and  to  prepare  a 
description  of  the  property  to  be  sold ;  that  the  defendants  contracted 
to  sell  the  houses  to  a  bidder ;  yet  the  defendants  did  not  exercise 
due  care  in  and  about  the  preparation  of  a  description  of  the  property 
to  be  sold,  and  carelessly  and  negligently  and  improperly  prepared 
an  incorrect  and  improper  description  of  the  said  property,  and  put 
up  to  be  sold  and  contracted  to  sell  the  said  property  upon  the  said 
incorrect  and  improper  description,  whereby  the  purchetser,  according 
to  the  conditions  of  sale,  became  entitled  to  and  claimed  compensa- 
tion for  the  said  error  in  the  said  description,  and  the  plaintiff  was 
unable  to  compel  the  said  purchaser  to  complete  the  said  contract 
according  to  the  said  conditions,  and  was  compelled  to  and  did  make 
him  compensation  for  the  said  incorrect  and  improper  description, 
and  was  put  to  additional  expense  in  completing  the  said  sale,  and 
did  not  obtain  so  much  for  the  said  property  as  he  otherwise  would 
have  done. 

Pleas  —  1.  Not  guilty.  2.  That  the  plaintifF  did  not  retain  the 
defendants  for  the  purpose  and  on  the  terms  in  the  declaration  al« 
leged. 

The  case  was  tried  before  Talfourd,  J.,  at  the  first  sittings  in  Mid- 
dlesex, in  Easter  term,  and  it  then  appeared  that  the  defendants  had 
been  employed  by  the  plaintiff,  through  his  attorney,  to  sell  some 
houses  by  auction,  and  that  they  had  misdescrtbed  two  of  the  houses, 
stating  that  they  contained  three  stories,  whereas  they  contained  only 
two.  A  Mr.  Bennet  purchased  the  two  houses  which  were  wrongly 
described,  and  afterwards  claimed  compensation  from  the  plaintiff 
tmder  one  of  the  conditions  of  sale,  by  which  compensation  was  to 
be  msuie  to  the  purchaser  for  any  error  in  the  description,  and  receiv- 
ed between  40/.  and  50/.  on  tnat  account.  Thia  sum,  it  was  con- 
tended, ought  to  be  repaid  to  the  plaintiff  by  the  defendants,  by  whom 
the  mistake  was  made.  It  was  contended  for  the  defendants  that 
Bennet,  the  purchaser,  knew  how  many  stories  the  houses  contained, 


^  21  LawUmes,  128 ;  1  Common  Law  Bep.  827. 
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tiff  might  condnae  an  adalteroiu  interconrse  with  the  said  E.    At  the  trial,  tibe  pkftia 
proved,  and  the  yerdict  thereon  entered  for  the  defendant :  — 

Held,  on  motion  to  enter  judgment  for  the  plaintiff  non  cbgtante  veredicto,  tiiat  althoogh  h 
plea  did  not  show  that  the  representations  set  oat  were  necessarily  firaudnlent,  it  not  Uf 
alleged  that  the  plaintiff  knew  them  to  be  .false,  or  that  he  knew  that  £.  was  the  dda» 
ant's  wife  at  the  time  he  had  interconrse  with  her,  jot  it  might  be  sustained  sf  s  gatd 
plea  of  fraud,  which,  after  yerdict,  was  a  good  answer  to  the  actioa. 

Held,  also,  that  it  was  not  necessary  to  allege  that  the  wife,  as  cestui  que  trust,  was  a  paitf  H 
the  fraud  upon  the  defendant,  as  a  court  of  law  can  only  look  to  the  legal  rights  of  Ai 
parties  to  the  deed. 

Semble,  per  Maule,  J.,  that  if  the  plaintiff,  intending  to  deceive  the  defendant  for  die  fifait 
tiff's  own  advantage  and  the  aefendant's  disadvantage,  induced  the  latter  to  make  Ai 
deed  by  representing  a  fact  to  be  true  which  was  not  true,  but  about  whidi  the  phiatS 
knew  nothing,  that  would  amount  to  fraud,  and  avoid  the  deed. 

The  declaration  stated  that  by  indentore  of  the  11th  of  Jaona^i 
1844,  between  the  defendant  of  the  firs#  part,  Emily  Elizabeth,  viie 
of  the  defendant,  of  the  second  part,  and  the  plaintiff  of  the  thai 
part,  the  defendant  did  for  himself,  his  heirs,  executors,  and  admiuii* 
trators,  covenant  with  the  plaintiff,  his  executors  and  administratoi^ 
that  he,  the  defendant,  woiJd,  during  the  joint  lives  of  the  defendaifi 
and  his  wife,  pay  to  the  plaintiff,  Ms  executors,  administratore)  a 
assigns,  the  clear  yearly  sum  of  59L  19s.  6d.j  by  four  equal  quarterff 
portions,  on  the  4th  of  February,  the  4th  of  May,  the  4th  of  AupBti 
and  the  4th  of  November  in  every  year.  Breach,  that  the  defendwtf 
did  not  pay,  and  that  there  is  now  due  29L  19s.  9dL  in  respect  of  two 
quarterly  payments  respectively  due  to  the  plaintiff  heretofore,  ana 
during  the  life  of  the  said  Emily  Elizabeth,  to  wit,  on  the  4th  of 
February  and  the  4th  of  May,  1852. 

The  defendant  craved  oyer,  and  after  setting  out  the  deed  (fioo 
which  it  appeared  that  differences  had  existed  between  the  defendant 
and  his  wife,  and  that  they  had  agreed  to  live  separate,  and  ibstHis 
annuity  was  to  be  paid  to  the  plaintiff,  as  trustee  for  the  wife,  for  hfl 
future  maintenance,)  pleaded,  non  est  factum*   Secondly,  that  be  was 
induced  to  enter  into  and  to  make  the  said  indenture,  and  to  cotc* 
nant,  as  in  the  declaration  alleged,  through  and  by  means  of  certam 
false  and  fraudulent  misrepresentations  of  the  plamtiff,  by  him  ma^ 
to  the  defendant  in  that  behalf,  that  is  to  say,  by  the  plaintiff,  befart 
and  at  the  time  of  the  making  of  the  said  indenture  by  the  defendaii^ 
falsely  and  fraudulently  representing  to  the  defendant,  that  the  said 
Emily  E,  Edmonds,  the  -^e  of  the  defendant,  was  a  persoD  o!  ^^ 
tuous,  moral,  and  modest  conduct  and  behavior,  and  that  the  plai^ 
tiff,  who  then  was,  and  still  is,  a  married  man,  and  the  father  w 
divers,  to  wit,  six  children,  lawfully  begotten,  was  a  person  of  ^' 
tuous,  moral,  and  modest  conduct  and  behavior,  and  a  fit  ^J^^S^^^ 
person  to  act  as  a  trustee  for  and  on  behalf  of  the  said  Emily  E.  1»' 
monds,  for  the  purposes  in  the  said  indenture  mentioned  and  c^ 
tained,  and  for  the  defendant  to  covenant  with  as  in  that  behau 
the  declaration  and  the  said  indenture  respectively  mentioned,  vn^ 
as  in  truth  and  in  fact  the  said  Emily  E.  Edmonds  was  not  th^ 
person  of  virtuous,  moral,  or  modest  conduct  or  behavior,  ^^^ 
the  plaintift'  then  a  person  of  virtuous,  moral,  or  modest  conduct 
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conditions  on  which  it  was  sold ;  and  the  jury  have  not  given  any- 
thing for  the  extra  expense  which  the  plaintiff  alleges  he  was  put  to. 

Jervis,  C.  J.    I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  plaintiff  had  to  pay  the  money  to  Bennet,  and  has  sustained  in- 
jury ;  and  the  jury  have  found  that  he  had  to  do  that  without  the 
power  of  avoiding  it ;  that  Bennet  did  not  know  that  the  houses  were 
misdescribed,  and  that  the  plaintiff  could  not  prove  that  he  knew  of 
it    The  loss  of  the  plaintiff  was  occasioned  by  the  misdescription  in 
the  particulars ;  and  the  defendants,  who  were  in  fault,  and  were  the 
cause  of  his  sustaining  the  loss,  ought  to  make  it  good.     Perhaps 
Bennet  may  have  known  he  would  get  the  property  for  less  than  its 
real  value   by  the  compensation  he  would  get     K  the  jury  had 
separated  the  damages  given  for  each  house,  the  point  as  to  reducing 
the  damages  to  23L  Ids,  might  have  arisen;  but  they  have  given 
damages  generally,  and  the  court  cannot  distinguish  them. 

Maule,  J.  I  am  of  opinion  that  the  defendants  were  guilty  of 
negligence  that  might  be  productive  of  injury  to  the  plaintiff.  The 
evidence  shows  that,  and  even  that  there  is  a  probability  that  it  was, 
and  the  jury  have  found  that  it  was.  They  have  assessed  the 
damages  at  47/.  lO^.  They  probably  thought  that  Bennet  would 
have  given  the  sum  he  did  if  the  houses  had  been  properly  described, 
but  took  advantage  of  the  condition  for  compensation.  That  is  one 
way  the  injury  might  have  arisen.  It  might  have  arisen  in  some 
other  way.     I  think  they  have  come  to  a  sound  conclusion. 

CressweIjL,  J.  I  am  of  the  same  opinion.  Owing  to  the  misde- 
scription, the  defendants  entitied  Bennet  to  claim  compensation,  and 
they  are  responsible  for  that. 

•      ^^ 

Talfourd,  J.,  concurred. 


Lafonde  v.  Ruddock.^ 

May  25, 1853. 

StakUe  of  Limitations^  21  Jac.  1,  c.  16,  s.  7. 

A  foreigner  who  has  never  been  in  this  country,  havinf  a  canse  of  action  which  accrued  to 
him  while  abroad,  against  a  person  in  this  country,  has  six  years  within  which  to  bring  an 
action  in  this  country,  from  the  time  he  first  comes  to  this  country. 

This  was  an  action  on  a  bill  of  exchange. 


^  21  Law  Times  Rep.  129 : 1  CGmmon  Law  Bep.  839 :  17  Jar.  624 :  22  Law  J.  Hop, 
(N.B.)C.P.217.  * 
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Plea,  the  statute  of  limitatioiis. 

Replication,  that  at  the  time  the  cause  of  action  accrued  the  plaii' 
tiff  was  beyond  seas,  and  commenced  the  action  'within  six  yeas 
after  he  first  returned  to  England. 

Crowder,  Q.  C,  now  applied  to  the  court  to  be  alloiKred  to  plead 
in  addition  to  a  traverse  of  the  replication,  that  the  cause  of  actkxi 
accrued  in  France ;  that  the  plaintiff  had  sued  the  defendant  in 
France ;  and  that  the  original  cause  of  action  had  become  meigedin 
the  judgment  recovered  in  the  French  courts. 

[Jervis,  C.  J.  You  ought  to  have  pleaded  that  to  the  dedaratiaa 
Having  relied  on  the  statute  of  limitations  in  your  plea,  you  wooid 
be  guilty  of  a  departure  were  you  to  rejoin  as  you  propose.] 

Then  I  would  ask  to  be  allowed  to  rejoin,  in  addition  to  the  te- 
verse  of  the  replication,  that  the  debt  accrued  abroad,  that  the  piaiD- 
tiff  was  domiciled  abroad,  and  never  had  been  in  this  country,  ud 
did  not  return  to  this  country.  It  is  intended  to  raise  the  qaesti(m 
whether  the  exception  in  the  statute  of  James,  as  to  persons  bejood 
seas  at  the  time  of  the  action  accruing,  applies  to  foreigners  who  had 
never  been  in  this  country.  The  words  of  the  statute  are,  "  If  any 
person  entitled  to  such  action  of,  &c.,  shall  be  at  the  time  soek 
cause  of  action  accrued  within  the  age  of  twenty-one  years,  /«« 
covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas,  such  pensoo 
shall  be  at  liberty  to  bring  the  same  actions  within  such  times  as  an 
before  limited  after  their  being  of  full  age,  discovert,  of  sane  memarji 
at  large,  and  returned  from  beyond  the  seas."  The  plaintiff  in  i& 
case  cannot  return,  not  having  been  in  this  country  before,  and  Ac 
exception  applies  only  to  persons  wh6  can  be  said  to  return. 

[Maulb,  J.  Before  the  statute  of  James  there  was  no  limit  to  the 
time  within  which  an  action  might  be  brought ;  and  is  it  not,  in  tho* 
cases  where  the  legislature  could  not  convenientiy  put  a  limit,  left  as 
it  was  by  the  common  law  ?] 

The  statute  seems  to  be  general,  and  the  exception  will  only  apply 
to  a  person  who  has  been  in  this  country,  and  can  therefore  retnm 
to  it. 

[Jervis,  C.  J.     Williams  v.  JoneSy  13  East,  439,  is  against  yooJ 

In  that  case  it  was  not  necessary  to  decide  the  question ;  and,  al- 
though Stnthorst  v.  Grame,  2  Wm.  Bl.  723,  and  3  Wilson,  145,  is  m 
point  and  against  us,  we  are  anxious  to  have  the  question  again  diS' 
cussed. 

Jervis,  C.  J.  As  to  the  application  as  it  was  originally  framed,  to 
rejoin  that  the  cause  of  action  was  merged  in  the  foreign  judgnaent, 
that  would  be  a  departure  from  the  plea  of  the  statue  of  limitation^ 
and  no  answer  to  the  replication ;  and,  as  to  the  application  in  ^ 
new  shape,  I  think  that  the  construction  sought  to  be  put  upon  ^ 
word  "returned,"  in  the  statute,  a  very  strict  one,  and  such  -as  the 
court  ought  not  to  recognize.  Mr.  Crowder  says  that  the  ca^e  ^^^ 
Williams  v.  Jones,  where  the  court  decided  that  the  statute  of  ^^  I 
tions  does  not  apply  in  such  a  case  as  this,  is  not  in  point,  and  tna 
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xi;  vr^a  not  necessary  for  the  oomt  so  ilb  decide ;  but,  however  that 
xaoLay  be,  StrUhorst  v.  Cfngme  is  precisely  in  point.     That  was  a  case 
-upon  promises.    Pleas,  non  osswi^mU  and  non  assumpsit  infra  sex 
£Mmos,    Replication,  that  before  and  at  the  time  when  the  cause  of 
'Gustion  accmed  the  plaintiff  was  beyond  sea,  and  hath  so  remained 
ever  since,  and  had  not  been  within  the  kingdom  of  England  since 
-tJie  same  accrued :  to  which  the  defendant  demurred.    But  the  court 
beld  that,  "  if  the  plaintiff  is  a  foreigner,  and  doth  not  come  to  Eng- 
land in  fifty  years,  he  still  hath  six  years  after  his  coming  into  Enff- 
land  to  bring  his  action ;  and  if  he  never  comes  to  England  himseu^ 
lie  has  always  a  right  of  action  while  he  lives  abroad,  and  so  have  his 
executors  or  administrators  after  his  death.     An  infant  may  sue 
l>efore  he  comes  of  age,  if  he  pleases ;  but  if  he  does  not,  he  has  six 
years  after  he  comes  of  age  to  bring  his  action.     While  any  of  the 
disabilities  mentioned  in  the  statute  of  limitations  continue,  the  party 
may,  but  is  not  obliged  to,  commence  his  action.    The  statute  does 
not  run  while  any  of  these  disabilities  continue."     I  think  that  is  the 
proper  construction  of  the  statute.   It  is  one  of  procedure ;  and  when 
a  foreigner  comes  into  this  country  he  is  to  be  governed  by  it ;  but 
Tvhile  abroad  he  is  not.     The  fair  meaning  is,  that  an  action  should 
1)6  commenced  within  six  years ;  but  if  the  party  is  abroad,  he  shall 
Iiave  six  years  firom  the  time  he  comes  into  this  country. 

Maule,  J.  I  think  this  is  a  clear  case.  The  previous  section 
limits  the  time ;  and  then  the  7th  section  provides  that  persons  under 
certain  disabilities  ^'  shall  be  at  liberty  to  bring  actions  within  such 
times  as  are  before  limited  after  their  being  of  full  age,  &c.,  and 
returned  from  beyond  seas,  as  other  persons  having  no  such  impedi- 
ment  should  have  done."  I  think  the  words  '<  as  other  persons  having 
no  such  impediment  should  have  done"  throw  light  on  the  wora 
^  returned,"  and  show  that  the  intention  of  the  statute  is  that  persons 
under  impediment  shall  have  a  limited  time  to  bring  the  action  from 
the  time  of  the  impediment  being  removed,  and  that  the  statute  runs 
against  them  from  tiiat  time.  That  is  supported  by  the  cases  quoted 
and  by  common  sense.  The  courts  have  taken  notice  of  the  scope 
and  intention  of  the  statute  of  limitations ;  and  I  think  that  that 
scope  and  intention  is  that  the  persons  under  impediment  shall  have 
an  indulgence,  which  shall  be  removed  at  certain  times. 

Cbesswell  and  Williams,  JJ.,  concurred. 

No  order. 


VOL.  XXIV.  21 
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Oldacrb  V.  Smith.^ 

Ukj  27, 1858. 

AMachment  —  AffidoMi. 

The  affidaTit  upon  which  a  role  nisi  for  an  attachment  for  not  P^yuig  a  som  awarded  faj  h 
arbitrator  is  moved  for,  most  directly  negative  the  payment  oi  me  money  at  the  irarrimifff 
time  and  place  mentioned  in  the  award. 

Hayes  moved  for  a  rale  nUi  for  an  attachment  The  defendant 
^  had  not  paid  the  sums  awarded  by  an  arbitrator.  The  awaxd  sail 
that  the-plaintiif  was  to  go  at  a  certain  time  to  a  certain  place  6x 
payment  The  affidavit  states  that  the  plaintiff  went  to  the  place  and 
personally  served  the  defendant,  and  that  the  defendant  did  not  then 
pay  him,  and  has  not  since  paid  him,  and  that  the  money  still  remaiDS 
unpaid. 

Jervis,  C.  J.  In  the  case  of  an  attachment  we  must  be  very  strict 
A  refusal  to  pay  at  the  time  and  place  is  not  alleged.  It  may  be 
that  the  defendant  was  at  the  place  at  the  time  mentioned  ready  to 
pay,  and  the  plaintiff  knew  it,  and  wished  to  catch  him  at  a  time 
when  he  was  not  prepared  to  pay  it  Let  it  stand  over  for  the  affi- 
davit to  be  amended. 


Arnold  v.  Bidge  and  Parsons.^ 

May  31,  1853. 

Municipal  Corporations  Act^  5  4*  6  WtlL  4,  c.  76 —  Qmstrttction  (/ 
s.  92  —  What  property  seizabte  for  debts  due  from  the  old  corpo- 
ration. 

Property  acquired  by  a  municipal  corporation  after  the  passing  of  the  stat.  5  &  6  WfH  ^ 
c.  76,  is  not  liable  to  be  taken  in  execution  for  deots  due  before  that  period. 

This  was  a  special  case  for  the  opinion  of  the  court  upon  the  point 
whether  the  plaintiff,  who  had  siilce  the  passing  of  tlie  Municipal 
Corporations  Act  obtained  judgment  against  the  corporation  of 
Gravesend  for  a  debt  due  before  that  act,  and  had  taken  in  execution 
of  such  judgment  a  lease  belonging  to  the  corporation,  and  which  the 


1  21  Law  Tunes  Bep.  142. 

9  21  Law  Times  Bep.  141;  22  Law  J.  Bep.  (n.  s.)  C.  T.  285;  17  Jar.  896; 

Common  Law  Bep.  809. 
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l&1±er  had  acquired  since  the  psissing  of  that  act,  was  justified  in  so 


Giwling^  for  the  plainti£    The  92d  section  of  the  5  &  6  Will.  4, 
c»  76,  enacts  "  that,  after  the  election  of  the  treasurer  in  any  borough, 
the  rents  and  profits  of  aU  hereditaments,  and  the  interest,  dividends, 
VLnA    mntual   proceeds  of  all  moneys,  dues,  chattels,  and  valuable 
secnrities  belonging  or  payable  to  anybody  corporate  in  conjunction 
^wlth  the  said  borough  in  the  said  schedules  A.  and  B.,  or  to  any 
member  or  officer  thereof  in  his  corporate  capacity,  and  every  fine  or 
penalty  for  any  offence  against  this  act  (the  application  of  which  has 
not  been  already  provided  for,)  shall  be  paid  to  the  treasurer  of  such 
iKNroagh ;  and  all  the  moneys  which  he  shall  so  receive  shall  be  car- 
ried by  him  to  the  account  of  a  fund  to  be  called  ^'  The  Borough 
Fond :  '^  and  such  fund,  subject  to  the  payment  of  any  lawful  debt 
due  from  such  body  corporate  to  any  person,  which  shall  have  been 
contracted  before  the  passing  of  this  act,  and  unredeemed,  or  so  much 
thereof  as  the  council  of  such  borough  from  time  to  time  shall  be 
required  or  shall  deem  it  expedient  to  redeem,  and  to  the  payment, 
from  time  to  time,  of  the  interest  of  so  much  thereof  as  shall  remain 
nnredeemed,  and  saving  all  rights,  interests,  claims,  or  demands  of 
all  persons  or  bodies  corporate  in  or  upon  the  real  or  personal  estate 
of  any  body  corporate  by  virtue  of  any  proceedings,  either  at  law  or 
in  equity,  which  have  been  already  instituted,  or  which  may  be  here- 
after  instituted,  or  by  virtue  of  any  mortgage  or  otherwise,  shall  be 
applied  towards  the  payments  of  the  salaries  of  the  mayor,"  &c.  The 
intention  of  the  legislature  was  to  leave  undisturbed  all  bond  fide 
debts  or  contracts  relating  to  the  corporate  property :  {Holdswortk  v. 
Mayor  of  Dartmouth^  11  Ad.  &  E.  490.)    The  meaning  of  the  proviso 
is  ^  nothing  herein  contained  shall  extend  the  liability  of  the  corpo- 
ration."    A  creditor,  before  the  act,  had  a  lien  upon  the  borough 
fund. 

[Cresswell,  J.  Does  it  not  in  one  sense  make  liable  now  propertv 
tiiat  was  not  liable  before  ?  Thus  tolls  must  go  to  the  borough  fund, 
and  that  fund  is  made  liable  to  debts.] 

I  submit,  in  the  first  place,  that  this  section  does  not  exempt  this 
property ;  and,  secondly,  the  debt  here  is  the  judgment,  and  the  court 
will  not  look  to  the  cause  of  action  on  which  the  judgment  was 
obtained. 

Bramwellf  contra.  The  general  policy  of  the  act  was,  that  the  new 
corporation  should  take  the  property  and  not  be  at  liberty  to  spend 
it,  but  to  take  the  annual  income.  It  was  also  reasonable  that  the 
new  corporation  should  take  the  property  subject  to  the  debts  of  the 
old  corporation  specifically  charged  thereupon.  The  borough  rate 
would,  if  the  construction  contended  for  on  the  other  side  be  the  cor- 
rect one,  be  made  Uable  to  debts,  and  goods  and  chattels  bought  with 
the  corporation  fund  would  be  liable  to  be  seized. 

[Maule,  J.  This  is  the  same  corporation;  it  was  so  decided  in 
the  case  of  the  corporation  of  Lynn.] 
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The  92d  section  entirely  changes  the  nature  of  this  corporation. 

[Maule,  J.  The  word  in  the  section  is  "unredeemed,"  and  that 
seems  to  apply  to  debts  for  which  a  pledge  has  been  given.] 

Pallister  v.  Corporation  of  Oravesend^  19  Law.  J.  Bip.  (n.  s.)  C.  P. 
358 ;  Ex  parte  Corporation  of  HydCy  4  Y.  &  CJoL  55,  decide  that  Ihe 
corporation  can  only  apply  the  annual  produce  in  discharge  of  debts. 

[  Maule,  J.  If  the  debt  has  been  contracted  before  the  act,  it  k 
equitable  that  the  property  of  the  old  corporation  should  pay  it.] 

Cowlififfy  in  reply. 

Jervis,  C.  J.  I  am  of  opinion  that  the  lease  of  the  ferry  was  nol 
sellable.  The  question  turns  upon,  the  92d  section  of  the  act,  5  &  6 
Will.  4,  c.  76.  Mr.  Cowling  says  that  the  words  "  subject  to  the  pay- 
ment of  any  debt "  would  make  after-acquired  property  liable.  The 
word  <<  unredeemed  "  gives  a  clue  to  that  part  of  the  clause ;  it  apj^es 
only  to  property  subject  to  mortgage  or  other  specific  charges.  It  ia 
not  unreasonable  to  say  that  whilst  you  are  creating  a  fund  out  of 
the  real  estate  you  save  all  rights  and  interests  therein.  But  for  the 
reason  of  preventing  former  creditors,  the  proviso  was  introduced. 
Those  words  are  large  enough  to  include  the  property  in  question. 
It  is  said  this  is  not  intended  to  extend  to  that  class  ot  cases  at  all 
But  it  would  be  against  the  policy  of  the  act  to  hold  that.  I  azn 
therefore  of  opinion  that  the  plaintin  cannot  recover. 

Maule,  J.  I  am  of  the  same  opinion.  The  clause  preserves  the 
rights  of  all  persons.  K  that  had  stood  alone,  it  would  have  followed 
that  the  creditors  of  the  old  corporation  would  have  been  able  to 
enforce  their  debts,  though  worthless,  against  the  inhabitants  of  the 
town.  The  remedy  for  the  new  debts  is  to  be  general ;  but  it  was 
necessary  to  have  a  proviso  limiting  the  liability.  You  should  give 
to  words  in  acts  of  parliament  the  meaning  they  actually  bear,  unless 
that  could  not  have  been  intended  by  the  legislature,  because  of  an 
evident  inconvenience.  There  is  no  question  of  this  sort  here.  The 
construction  contended  for  by  the  plaintiff  makes  the  words  nugaioiy. 

Cresswell  and  Talfouiu),  JX,  concurred. 

Judgment  for  defendant. 
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Walter  v,  Brandeib.' 

AprU  28, 1853. 

New  Trial —  Surprise. 

An  affidavit  on  which  to  found  a  motion  for  a  mle  niti,  on  the  ground  of  sniprise,  should 
•state,  not  only  that  the  eyidenoe  adduced  at  the  trial  was  unexpected,  but  that  the  party 
on  whose  behalf  the  application  is  made,  would  have  been  prepared,  had  it  not  been  for 
the  surprise,  with  eTidenoe  to  contradict  the  eTidenoe  adduced. 

This  case  was  tried  before  Talfouid,  J.,  in  London.    The  action 
was  for  work  and  labor. 

Plea,  never  indebted.  Verdict  for  the  plaintiff  damages  75L 

Montague  Chambers^  Q.  C,  moved  for  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside  as  against  evidence,  and  also  on  the 
ground  of  surprise.  The  question  was,  whether  the  defendant  had 
employed  the  plaintiff  to  do  the  work. 

The  court  were  of  opinion  that  the  verdict  was  not  against  the 
evidence,  as  it  stood ;  and  that  the  affidavit  of  the  defendant  stating 
that  unexpected  evidence  was  adduced  at  the  trial  was  not  sufficient, 
as  it  ought  to  have  stated  further,  in  order  to  induce  the  court  to 
grant  a  rule,  that,  had  it  not  been  for  surprise,  the  defendant  would 
nave  been  prepared  with  evidence  to  contradict  it. 

Ride  refused. 


Cork  and  Bandon  Railway  Company  v.  Goode.^ 

May  4  and  81, 1853. 

Action  for  Calls —  Statute  of  Limitations. 

In  an  action  for  calls,  a  plea,  that  the  action  was  on  contracts  without  speciait/,  and  that  the 
causes  of  action  did  not  accrue  within  six  years :  -^ 

Held,  issuable ;  but  afterwards, 

Bield  bad  on  demuner. 

Qum,  whe&er  a  plea  that  the  shares  were  forfeited,  and  that  the  company  ha4  received  tnt 
fident  thereupon  to  pay  the  calls,  is  issuable  ? 

Vdall  had  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  judgment  signed  in  this  case  should  not  be  set  aside. 
The  action  was  for  csdls,  and  the  declaration  was  in  the  statutable 


1  21  Law  Times  Rep.  90. 

>  1  Common  Law  JEtep.  845 ;   17  Jur.  555  and  1057 ;  22  Law  J.  Rep.  (ir.  «•)  C.  P. 
147.   Before  Jbbvis,  0.  J.,  Cbesswell,  C.  J.,  Williams,  J.,  and  Talfouud,  J. 

21  • 
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form  prescribed  by  the  Companies  Clauses  Act,  8  Vict,  c  16,  a.  26. 
It  dtated  that  ^  the  defendant  is  the  holder  of  thirty  shares  in  the  said 
company,  and  is  indebted  to  the  said  company  in  825/.  in  respect  of 
nine  calls ;  that  is  to  say,  seven  calls  of  2L  10s>  each,  cmd  two  calb 
of  51,  each  upon  each  of  the  said  shares,  whereby  an  action  hatk 
accrued  to  the  said  company  by  virtue  of  '  the  Company's  CSanaes 
Consolidation  Act,'  ^  and  *  the  Cork  and  Bandon  Eailway  Act,  1845,* 
8  &  9  Vict.  c.  122.  See  also  10  Vict  c.  194, 15  Vict  c.  35,  but  the 
defendant  hath  not  paid  the  same,"  &c.     The  abstract  of  pleas  pn>- 

Sosed  was  as  follows :  —  Ist  Never  indebted.  2d.  The  Statute  of 
iimitations.  3d.  That  defendant  did  not  hold  the  shares.  4.  That 
the  shares  were  forfeited,  and  that  the  company  received  sufficient  to 
pay  the  calls.  The  second  plea  was  delivered  in  the  following  form: 
<'  That  the  action  is  upon  contracts  without  specialiy,  and  that  the 
alleged  causes  of  action  did  not  accrue  at  any  time  within  six  years." 
The  plaintifis  thereupon  signed  judgment,  and  on  a  summons  to 
set  it  aside,  Maule,  J.,  held  it  had  been  rightly  signed  upon  that  plea. 
When  the  rule  nisi  was  obtained,  the  case  of  The  Tobacco  Pipe 
Makers^  Company  v.  Loder^  15  Jur.  1154 ;  s.  c.  6  Eng.  Rep.  209,  was 
cited,  in  which  such  a  plea  was  held  good  on  special  demurrer.* 

ByleSy  Sergt  and  Beasley^  now  showed  cause.  This  plea  is  not 
issuable.  It  is  as  though  the  defendant  had  pleaded  in  debt  that  the 
action  was  for  slander,  and  that  the  cause  of  action  had  not  arisen 
within  two  years.  This  is  an  action  on  a  statute,  and  so  is  on  a 
specialty. 

[Jervis,  C.  J.  You  must  show  more  than  that  the  statute  gives 
a  form  of  declaration.] 

It  has  been  decided  that,  in  an  action  on  the  statute  for  not  setting 
out  tithes,  the  Statute  of  Limitations  could  not  be  pleaded.  Taylor 
V.  Jackson^  Cro.  Car.  513. 

[Williams,  J.  For  that  it  was  confined  to  actions  of  debt  ground- 
ed upon  a  lending  or  contract  without  specialty.] 

The  plea  raises  an  issue  of  law,  whether  the  action  is  founded  on 
specialty ;  it  would  be  impossible  to  traverse  the  allegation  that  it  is 
not  founded  on  specialty,  and  to  demur  would  be  to  admit  it. 

[Jervis,  C.  J.  On  demurrer,  or  after  verdict,  judgment  would  be 
given  on  the  whole  record.] 

But  if  it  were  found  against  the  plaintiff  on  the  trial,  it  would  be 
a  bad  plea,  and  he  must  move  for  judgment  non  obstante  veredicto. 

[Jervis,  C.  J.  It  is  impossible  we  can  determine  it  to  be  a  bad 
plea  on  a  mere  motion.] 

The  plea  is  not  in  accordance  with  the  abstract  The  sixth  plea 
also  is  unissuable. 


1  8  &  9  Vict.  c.  16,  which  the  Cork  and  Bandon  Bailwaj  Act  incorporates.  The  act 
requires  a  register,  (sect  7,)  and  certificates  (sect  11)  of  shsures;  the  certificates  being 
under  the  common  seal  of  the  company,  and  primd  facie  evidence  of  the  title  of  the 
shareholder  and  his  assigns,  (sect  12).    All  transfers  arc  to  be  by  deed,  (sect  16). 

3  But  there  the  action  was  on  a  by-hiw. 
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[Jervis,  C.  J.  I  should  have  thought  that  certainly  more  like  an 
uoissnable  plea  than  the  other.] 

It  is  not  alleged  that  the  money  was  applied  in  satisfaction  of  these 
cstLLs,  and  until  satisfaction  there  is  no  bar  to  an  action.  Great 
Northern  Railway  Company  v.  Kennedy^  4  Exch.  425. 

Udall,  in  support  of  the  rule.  The  learned  judge  held  the  fourth 
plea  vTBs  not  unissuable,  and  acted  on  the  second,  which  clearly  is  a 
good  plea. 

[^Williams,  J.  Why  do  you  not  plead  the  statute  in  the  common 
form?] 

Because  then,  on  demurrer,  it  would  be  said  non  constat  that  the 
csLXXse  of  action  is  founded  on  simple  contract,  and  €is  a  matter  of 
fact  it  was  necessary  to  show  that  the  action  is  based  upon  specialty. 
If  a  plea  is  not  clearly  bad  on  general  demurrer,  it  is  issuable.  MaC' 
hay  V.  Wood^  7  M.  &.  W.  420.  In  Bousfield  v.  Edge,  1  Exch.  89,  it 
\iras  said  per  Curiam^  "  How  can  it  be  said  that  a  plea  which  is  only 
bad  on  special  demurrer  is  not  a  plea  to  the  merits  ?  "  But  this  plea 
has  been  held  good  on  special  demurrer.  Tobacco  Pipe  Makers  Com' 
party  v.  Loder,  16  Jur.  1194 ;  s.  c.  6  Eng.  Rep.  209.^ 

I^er  Curiam.    Eule  absolute,  without  costs. 

The  case  afterwards  came  on  for  argument  upon  demurrer, 

BeasUy^  (with  him  ByleSy  Sergt,)  for  the  plaintiiE  The  plea  is  bad. 
The  action  is  upon  "specialty;"  for  it  is  founded  on  the  statute.  The 
plea  admits  that  the  defenaant  was  a  proprietor  as  defined  in  the 
statute.  It  has  been  held  on  an  analogous  declaration  for  calls 
under  the  Joint  Stock  Registration  Act,  7  &  8  Vict.  c.  110,  that  the 
action  was  not  on  the  deed  but  on  the  statute.  Agricultural  Cattle 
Ins.  Co.  V.  Fitzgerald,  16  Q.  B.  432 ;  s.  c.  4  Eng.  Rep.  211.  The 
statute  of  James  uses  the  words,  "  actions  foilnded  on  contract ; " 
but  it  has  been  laid  down  that  the  obligation  in  such  a  case  as  this  is 
**  enforced  by  the  statute."  South  Staffordshire  Railway  Co.  v.  Bum^ 
side,  5  Exch.  137 ;  s.  c.  2  Eng.  Rep.  418.  The  case  of  Taylor  v.  Jack- 
sofij  in  which  it  was  held  that  debt  on  the  statute  of  Edward  Sixth, 
as  to  tithes,  was  not  within  the  statute  of  James,  was  followed  in 
Warren  v.  Consett,  2  Ld.  Raym.  1512 ;  and  it  was  cited  in  Jones 
V.  JPqpe,  1  Saund.  38,  where  it  was  held  that  debt  for  an  escape  was 
not  within  the  statute ;  and  there  Jones,  Sergt,  arguendo,  said,  the 
reason  was,  that  the  action  was  founded  on  specialty,  because  it  was 
founded  on  the  statute. 

[Jeryis,  C.  J.  There  it  was  also  argued  that  it  was  not  founded  on 
any  contract  on  lending ;  and  Saunders  says,  that,  "  for  the  reasons 


1  Under  the  Common  Law  Procedure  Act,  sect  51,  no  pleading  now  is  demurrable 
on  grounds  of  special  demnrrer ;  but  may  be  embarrassing,  and  so  unissuable.  And 
see  Lintoood  t.  Squire,  5  Exch.  284 ;  Steele  y.  Harmer,  14  M.  &  W.  186. 
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given  by  Jones,  the  court  held  the  plea  bad,  and  the  action  not  innthia 
the  statute."  ^] 

It  is  submitted  that,  on  the  principles  affirmed  in  the  cases  cited, 
this  is  an  action  founded  on  the  statute ;  and  that  it  is  as  though  Ihe 
defendant  had  signed  and  sealed  a  deed  containing  all  the  provisioos 
of  the  statute.  Then  the  latter  part  of  the  plea  is  nought,  alleging 
that  the  action  ^'  is  founded  on  contracts  without  specialty ; "  for  it 
appears  upon  the  declaration  that,  as  matter  of  law,  this  coald  not  be 
so.  It  is  as  though  in  an  action  of  covenant  there  had  been  a  similar 
plea. 

Udallj  for  the  defendant.     The  plea  is  good     The  dedaratioii  is 
upon  a  <'  contract  without  specialty ;"  and  (issumpsit  would  lie.     It  it 
not  an  action  upon  the  statute ;  it  is  an  action  for  calls  made  by  the 
plaintiifs  in  pursuance  of  powers  conferred  by  the  statute.     The  eaO, 
itself  is  not  a  specialty,  it  is  mere  matter  of  fact ;  and,  though  the 
defendant  might  be  liable  by  a  specialty,  there  are  several  vrays  in 
which  he  might  be  liable  without  specialty.     There  is  no  deed  exe- 
cuted by  the  shareholders  between^  themselves  and  the   company. 
From  the  Great  Northern  RaUway  Compa/ny  v.  Biddulpkj  7  M.  &  W. 
243,  it  should  seem  that  the  action  for  calls  is  one  of  simple  contract, 
even  as  against  the  original  shareholders.^     A  shareholder  may  be 
liable  for  calls  in  many  ways.     1st.  As  being  a  person  who  has  sub' 
scribed  the  parliamentary  contract.     2dly.  As  assignee  of  such  pei^ 
son,  although  such  subscriber  assigned  before  the  formation  of  the 
register  of  proprietors.    Sdly.  As  the  allottee  of  new  capital  not  sub- 
scribed for  in  the  parliamentary  contract    4thly.  As  the  transferee  of 
the  original  sheureholders.    Stfaly.  As  the  allottee  of  forfeited  shaieSi 
No  deed  is  ever  signed  binding  the  shareholders  to  pay  to  the  company. 
The  case  of  The  Sheffield  Railway  Compa/ny  v.  Woodcock^  7  M.  &  W. 
574,  is  not  the  only  case  to  show  that  a  person  may  be  liable  to  calls 
on  an  implied  promise.     In  the  South  Staffordshire  Railway  Gmi- 
pamy  V.  Bumsidef  5  iBxch.  137 ;  s.  c.  2  Eng.  Rep.  418.   Sed  vide  Bit- 
kenhead^   Lancashire^  and   Cheshire  RaUway   Compamy  v.  PUcher^ 
5  Exch.  24 ;  s.  c.  5  Eng.  Hep.  522,  Parke,  B.,  speaks  of  the  obligation 
as  "  created  by  contract." 

[Jervis,  C.  J.   It  is  clear  that  the  shareholder  may  be  liable  witfaout 
specialty ;  but  it  is  not  so  apart  from  the  statute.] 

It  is  submitted  that  he  is  not  liable  simply  by  the  statute,  but  by  the 
contract  he  makes  with  the  company. 

ICresswell,  J,   What  contract  does  he  make  with  the  company  ?] 
t  is  by  paroL 


^  But  Saunders,  who  himself  argued  h  contra,  admitted  that  the  ytion  was  not  on  a 
*<  lending  or  contract"  The. case  was  really  decided  on  the  quesUoD,  whether  it  was 
on  the  statute. 

'  (JtMcre,  whether  the  court  only  held  that,  after  verdict,  the  declaration  was  not  bad 
for  not  stating  that  the  subscription  was  by  deed. 

3  Per  Cur,    This  obligation  created  by  statute  cannot  be  described  as  a  contract. 
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[Crbssw^ell,  J.     How  and  when  is  it  made  ?] 
Upon  the  application  for  shares,  and  the  undertaking  to  pay  the 
calls. 

[Crbssi^vibll,  J.  How  can  that  undertaking  arise,  without  the 
statute  ?] 

It  cannot  arise  without  the  statute,  but  still  it  does  not  arise  upon 
the  statute  per  se  ;  it  is  founded  partly  upon  other  matters  of  fact,  as 
the  calL 

[Maulb,  J.  So  it  is  in  every  case  of  an  action  founded  on  a  statute. 
There  can  scarcely  be  a  case  of  an  action  founded  on  a  statute  per 
se ;  there  are  always  facts  dehors  the  statute.] 

The  defendant  is  liable  because  he  has  contracted, 
[Maule,  J.     No;  but  because  he  is  a  shareholder;  the  statute, 
without  any  thing  more,  imposes  upon  him  a  liability  to  pay  such 
calls  as  are  made.] 

It  is  laid  down  that  indebitatus  assumpsit  may  lie  upon  a  statute ; 
where  an  act  gave  power  to  commissioners  to  make  orders  upon  a 
division  of  common  fields,  and  they  awarded  that  allottees  should 
pay  in  certain  cases  so  much  an  acre.  Bell  v.  Burrows^  BulL  N.  P. 
129.    The  principle  is  recognized  in  Ram  v.  Green^  Cowp.  474. 

[Maulb,  J.    There  the  point  did  not  arise ;  the  case  was  undecided 
on  the  misrecital  of  the  act] 

But  it  is  said  by  Lord  Mansfield,  in  giving  judgment,  that  the 
action,  which  was  assumpsit^  was  brought  in  consequence  of  a  right 
liquidated  by  means  of  the  statute ;  and  the  same  principle  appears 
to  be  confimied  in  Peck  v.  Wood^  5  T.  R.  130.^  And  these  author- 
ities are  cited  in  Chitty  on  Pleading,  vol.  1,  p.  119,  for  the  proposition 
that  assumpsit  may  be  supported  on  a  statute.^  As  to  the  cases  cited 
by  the  other  side  with  respect  to  actions  for  not  setting  out  tithes,  it 
is  suffiident  to  say  that  such  actions  did  not  lie  at  common  law,  and 
of  course  could  only  be  founded  upon  the  statute.  In  actions  upon 
calls  it  has  been  recently  laid  down  that  the  shareholder  is  liable 
as  a  contractor.  North  MxdUmd  Railway  Compcmy  v.  MacMichaelj 
5  Exch.  28. 

[Jbrvis,  C.  J.  That  and  similar  cases  only  show  that  the  statute 
itself  does  not  constitute  the  contract,  but  an  action  on  a  call  is 
**  founded "  on  the  statute.] 

In  the  case  of  a  by-law,  in  which  a  similar  plea  was  held  good  on 
special  demurrer.  Tobacco  Pipe  Makers^  Company  v.  Loder^  there  is 
as  much  ground  to  say  that  the  action  is  "  founded  on  specialty ; " 
for  a  charter  is  one  of  the  highest  species  of  specialty.  If  the  pre- 
sent case  be  not  within  the  statute  of  James,  as  an  action  founded  on 
contract,  it  is  not  within  any  statute  of  limitations,  since  that  of 
William  Fourth,  3  &  4  WilL  4,  c.  42,  s.  3,  only  refers  to  bonds,  and 
not  to  actions  on  statutes. 


^  That  "was  a  case  of  contribution  to  a  party  wall. 

3  The  words  are,  "  for  money  accruing  due  to  the  plaintiff  under  the  provisions  of  a 
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ByleSj  Sergt.,  in  reply.  The  last  argument  is  not  well  founded,  fv 
tiie  act  of  William  Fourth  applies  to  actions  of  debt  upon  a  bond,  m 
other  specialty.  This  action  is  founded  upon  the  statute,  and  so  ii 
upon  specialty.  The  22d  section  expressly  enacts,  that  every  ^aze- 
holder  shall  be  liable  to  pay  the  calls  made  by  the  compajiy.  No 
action  of  assumpsit  would  lie  for  calls  under  this  statute. 

[Jbrvis,  C.  J.     Will  not  indebitatus  assumpsit  lie  for  tolls  ? 

Cresswell,  J.     Or  port  dues  under  charter  from  the  ctovm.  ?] 

It  might  lie  for  tolls  under  a  by-law. 

[Cresswell,  J.    But  as  against  strangers  ?] . 

Even  if  indebitatus  assumpsit  would  lie  in  such  cases,^  del>t  on  Ike 
charter,  or  the  statute,  might  be  maintained ;  for  it  has  been  held,  that 
debt  may  be  proved  by  contract  under  seal.  Tilson  v.  Warurick  Cha 
Company^  4  B.  &  C.  962. 

[Maule,  J.  The  case  of  a  charter  is  different  frora  that  of  a  statute.] 

The  Tobacco  Pipe  Makers^  Compwn^s  case  was  one  in  which  the 
action  was  only  on  a  by-law. 

Jervis,  C.  J.  I  think  the  plea  is  no  answer  to  the  action^  for  tlie 
action  is  founded  upon  the  statute,  and  not  on  a  contract  -without 
specialty.  It  is  true  that  parties  may  become  shareholders  in  several 
ways ;  by  contract  imposing  a  liability  to  pay  the  calls,  or  by  con- 
tract imposing  no  such  liability.  But  for  the  statute,  however,  no 
action  could  be  brought  by  the  company  against  members  of  its  own 
body.  The  22d  section  of  the  statute  says,  ^<  That  when  the  pai^ 
is  a  shareholder  upon  the  registry,  he  shall  pay  all  the  caUs  w^hich  are 
made."  That  is  a  liability  created  by  the  statute ;  it  is,  therefore,  an 
action  founded  upon  speciedty ;  and  the  plea  that  no  cause  of  action 
arose  within  six  years  is  bad. 

Maule,  J.  I  also  think  the  plea  is  bad.  The  decleuation  allies 
that  the  defendant  is  indebted  in  respect  of  calls,  whereby  an  actios 
hath  accrued  to  the  company  by  virtue  of  the  Companies  Clauses 
Act  of  1845 ;  the  declaration,  therefore,  is  clearly  a  debt  upon  the 
statute ;  and  such  a  declaration  is  upon  a  specialty.  It  is  not  the  less 
upon  a  specialty,  because  the  facts  which  bring  the  case  within  the 
liability  created  by  the  statute  are  dehors  the  statute ;  for  that  is  the 
case  in  every  action  of  covenant,  and  is  so  in  cases  where  the  action 
is  clearly  upon  statute.  If  this  be  so,  then  the  allegation  in  tlie  pies, 
that  the  action  is  not  founded  upon  specialty,  is  merely  a  false  aliega^ 
tion  of  matter  of  law.  It  is  unquestionable  that  there  may  be  cases 
in  which  a  statute  expressly  or  impliedly  enables  an  action  of  asstai^ 
sit  to  be  brought  under  powers  conferred  by  an  act  of  parliament;  but 


I  The  precedents  are  both  ia  debt  and  assumpsit.  See  Chitty  on  Heading,  t6L  i, 
p.  114 ;  Tol  ii,  p.  48,  298.  See  Company  of  Feltmakers  v.  Davis,  1  B.  &  P.  102,  whers 
it  is  said,  per  Eyre,  C.  J.,  '*  It  is  extraordinary  that  the  genend  counts  should  hare 
been  held  good  in  cases  of  tolls ;  l^e  claim  upon  penalty  under  a  by-law  arises  hj 
something  in  the  nature  of  a  specialty." 
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lere  it  appears  clearly  on  the  face  of  the  declaration,,  that  this  is  an 
ictdon  of  debt  on  a  specialty.  There  is  no  difficulty,  therefore,  as  to 
he  Statute  of  Limitations  applicable  to  the  case,  for  it  comes 'within 
lieierms  of  the  act  of  William  Fourth,  <' bonds  or  other  specialties;" 
uod  ^which  include  actions  founded  on  statutes.  But,  even  if  this 
were  otherwise,  it  would  be,  in  my  opinion,  no  argument  to  edter  our 
judgment,  for  there  cure  other  cases  in  which  the  law  has  left  us 
without  any  limitation  of  right  of  action,  and  the  only  consequence 
would  be,  to  add  this  to  them. 

Cresswei^l,  J.  I  think  it  is  plain,  upon  the  declaration,  that  this  is 
an  action  on  a  statutable  liabiuty  to  pay  money,  and  that  the  defend* 
ant  is  not  at  liberty  to  allege,  that  the  action  is  founded  upon  con- 
tract without  specialty,  when  the  contrary  appears  upon  the  declara- 
tion. 

Talfourd,  J.  The  relation  of  the  shareholder  to  the  company  is 
altogether  an  artificial  relation,  created  by  statute,  regulated  by  sta- 
tute, and  with  remedies  given  by  statute ;  and  I  think  that  such  an 
action  is  founded  on  statute."  ^ 

Judgment  for  plaintiffs. 


F14ACIL  V.  Thjb  Master,  Fellows,  and  Scholabs  of  Downing  Col- 
lege, Cambridge.^ 

Jane  9, 1853. 

Copyhold —  Surrender  to  Uses — Admittance  —  hordes  right  to  Tenant 

on  the  RolL 

A  oopjiiold  tenant  cannot  compel  his  lord  to  accept  and  enrol  a  surrender  "  to  snch  nses  and 
in  soch  manner  as  A  shall  appoint,"  whidi  soironder  is  executed  and  to  take  effect  in  the 
Ufetime  of  the  copyhold  tenant. 

Diflfeience  between  a  surrender  to  nses  under  a  will,  and  a  surrender  to  the  uses  of  a  nomi- 
nee nder  vivos,  —  the  former  being  founded  on  a  custom,  the  Utter  without  authorit]r. 

This  was  a  special  case,  stated  by  consent  of  parties  for  the  opi- 
nion of  this  court,  without  formal  pleadings,  pursuant  to  15  &  16 
Vict  c.  76,  s.  46. 

The  plaintiff,  who  is  customary  tenant  of  the  manor  of  Tunbridge, 
in  Bottasham,  in  the  county  of  Cambridge,  brought  his  action  against 


^  Wli«re  the  action  waa  solely  on  the  statute  per  se,  it  was  not  deemed  necessarr  to 


p.  375. 

*21  Law  Times  Bep.  SS5:  28  Law  J.  Rep.  (n.  8.)  C.B.  229 ;  17  Jur.  697;  1  Com. 
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the  defendants,  the  lords  and  stewards  of  the  said  manor,  to  Tecoret 
damages  for  an  alleged  breach  of  duty  and  wrongful  acts  of  the  de- 
fendants in  refusing  to  receive  and  enrol,  on  the  court  rolls  of  the  said 
manor,  the  conditional  surrender  or  instrument  in  writiiig,  the  teaof 
whereof  is  hereinafter  set  forth :  — 

Case  —  The  manor  of  Tunbridge,  in  Bottisham,  is  an  ancient  ma- 
nor, containing  divers  copyhold  tenements  and  hereditaments^  de- 
scendible from  ancestors  to  heirs  as  of  hereditary  right  of  the  tenants, 
held  of  the  lords  or  lord  for  the  time  being,  by  the  rolls  and  by  copy 
of  court-roll,  at  the  will  of  the  said  lords  or  lord,  according  to  the  cus- 
tom of  the  manor,  by  certain  rents,  suits  thereon  due  and  of  rigbt 
accustomed. 

The  copyhold  tenements  and  hereditaments  have  been  and  maybe 
surrendered  by  the  tenants  for  the  time  being  to  the  use  of  any  per- 
son or  persons  named  or  designated  in  the  surrender,  and  for  suck 
estates,  and  subject  or  not  to  any  such  conditions  as  might  be  lawfriSy 
expressed  or  mentioned  in  and  by  the  surrender  or  instrument  in  wilt- 
ing made  upon  the  occasion  of  any  such  surrender.  At  no  time  hoe- 
tofore  from  time  whereof  the  memory  of  man  is  not  to  the  contraiy, 
has  any  conditional  or  other  surrender  to  the  following  effect  (that  is 
to  say^  to  such  uses  and  in  such  manner  as  the  surrenderee  therein- 
named  (whether  a  mortgagee  or  purchaser)  should  (vHthin  a  specified 
time  or  otherwise)  appoint,  and  in  default  of  and  until  appointment 
to  the  use  of  such  surrenderee,  his  heirs  and  assigns  forever,  accord- 
ing to  the  custom  of  the  said  manor,  and  by  the  rents,  suits,  and  9e^ 
vices,  due  and  of  right  accustomed,  or  to  the  like  effect ;  nor  any  sur- 
render or  instrument  in  writing  in  such  form  as  that  the  tenor  whereof 
is  hereinafter  set  forth,  or  to  the  like  effect,  ever  been  enrolled  in  the 
court-rolls  of  the  said  manor.  But  wills,  containing  powers  for  tiie 
executors  and  trustees  thereof,  for  the  time  being,  to  bargain  and  sell 
and  otherwise  dispose  of  the  testator's  copyholds,  without  their  ad- 
mission thereto,  have  been  constantly  enrolled  and  acted  upon. 

Nor  is  there  any  special  custom  oi  the  said  manor  prescribing  anv 
particular  fee  of  surrender,  and  there  are  enrolled  upon  the  court  rolb 
of  the  said  manor  many  surrenders  to  the  following  effect ;  (that  is  to 
say,)  to  such  uses  as  the  surrenderor  or  any  other  person  therein  named 
had  then  already  or  should  thereafter,  by  his  or  her  last  will  or  testa- 
ment in  writing,  appoint. 

Before  and  at  the  time  of  making  th^  conditional  surrender,  the 
tenor  whereof  is  hereinafter  set  forth,  the  defendants,  the  Master,  Fel- 
lows, and  Scholars  of  Downing  College,  were,  and  still  are,  the  loids 
of  the  said  manor,  and  the  defendant  Clement  Francis  then  was  and 
still  is  the  steward  of  the  said  manor  and  of  the  courts  hereof.  The 
plaintiff  was  seised  in  his  demesne,  as  of  fee,  at  the  will  of  the  defend- 
ants, the  Master,  &c.,  of  Downing  College,  as  lords  of  the  said  manor, 
for  the  time  being,  according  to  the  custom  of  the  said  manor,  of 
the  copyhold  allotment  mentioned  in  the  said  surrender  and  therein 
expressed  to  be  surrendered,  with  the  appurtenances,  the  same  being 
parcel  of  the  said  manor,  and  to  which  allotment  the  plaintiff  was 
duly  admitted  tenant 
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^      ■  .11  II 

The  plaintifr  being  #  seised  on  the  3d  July,  1852,  made  and  exe- 
cuted a  conditional  surrender,  the  tenor  whereof  is  as  follows:  — 
^  Manor  of  Tunbridge,  in  Bottisham,  in  the  county  of  Cambridge.  Be 
it  remembered,  that  on  the  3d  July,  1852,  Richard  Flack  the  younger 
of  Bottisham,  aforesaid,  farmer,  a  customary  tenant  of  the  said  manor, 
in  pursuance  of  his  covenant  in  that  behalf  contained,  in  a  certain  m- 
denture  of  mortgage  bearing  even  date  herewith,  and  expressed  to  be 
made  between  the  said  Richard  of  the  one  part,  and  Edmond  Foster 
of  the  other  part,  did  out  of  court  by  the  rod  surrender  out  of  his  hands 
into  the  hands  of  the  lord  or  lords,  &x^,  by  the  hand  and  acceptance 
of  Edward  Parker  and  Thomas  Hatley,  two  like  customary  tenants 
of  the  said  manor,  according  to  the  custom  thereof,  all  the  allotments 
of  land,  &c,  (describing  it,)  together  with  all  the  rights,  members,  and 
appurtenances  to  the' said  allotment  of  land  belonging  or  appertaining, 
and  the  reversions,  &c.,  and  all  the  estate,  &c.,  to  such  uses  and  in 
such  manner  as  the  said  Edmond  Foster,  his  executors,  administra- 
tors, or  assigns  at  any  time,  from  time  to  time  during  the  lives  of  the 
said  surrenderor  and  Edmond  Foster,  or  the  life  of  the  survivor  of  them, 
or  within  twenty-one  years  of  the  decease  (inclusively)  of  such  sur- 
vivor, shall,  by  any  writing  or  writings  under  his  or  their  hands  ap- 
point, and  in  default  of  and  until  appointment  to  the  use  of  the  said 
Edmond  Foster,  his  heirs  and  assigns,  forever,  according  to  the  cus- 
tom of  the  said  manor,  &c. :  provided  always  that  in  case  the  said 
surrenderor,  his  heirs,  executors,  administrators,  and  assigns,  shall  on 
the  3d  June  next  pay  unto  the  said  Edmond  Foster,  his  executors,  ad- 
ministrators, or  assigns  600/.,  with  interest  at  5  per  cent  per  annum 
from  the  date  hereof^  &c. ;  then  this  surrender  shall  be  void  and  of 
no  effect,  otherwise  shall  remain  in  full  force  and  virtue.  (Signed) 
Richard  Flack,  jun." 

This  surrender  was  accepted  and  taken  by  Edward  Parker  and 
Thomas  Hatley.  The  plaintiff,  being  so  seised  on  the  3d  July,  1852, 
did,  according  to  the  custom  of  the  said  manor,  out  of  court  by  the 
rod  surrender  out  of  his  hands  into  the  hands  of  the  defendants,  the 
Master,  &c.  of  Downing  College,  by  the  hands  and  acceptance  of 
Edward  Parker  and  Thomas  Hatley,  the  said  copyhold  allotment, 
with  appurtenances,  to  such  uses,  and  in  such  manner  and  form  (so 
lax  as  lawfully  might  be,)  according  to  the  custom  of  the  said  ma- 
nor. 

From  time  immemorial  the  lord  or  lords  of  the  said  manor  and  the 
steward  have  accepted  and  enrolled  on  the  court  rolls,  and  of  right 
ought  so  to  accept  and  enrol,  all  conditional  surrender  by  way  of 
mortgage  duly  made  of  any  of  the  said  copyhold  tenements  and  here- 
ditaments, parcel  of  the  said  manor,  upon  such  surrender  respectively 
being  duly  tendered  for  that  purpose,  together  with  the  lawful  fee  of 
and  incident  to  such  enrolment ;  and  such  enrolment  is  necessary  for 
the  purpose  of  rendering  any  such  surrender  a  safe  and  valid  secu- 
rity. 

The  plaintiff,  being  desirous  of  having  the  said  conditional  surren- 
der duly  enrolled,  tendered  the  same  to  the  defendants,  for  the  pur- 
pose of  the  same  being  enrolled,  and  then  tendered  the  lawful  fees 
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incident  to  such  enrolment,  and  then  requeAbd  the  defendants  to  r- 
ceive  and  enrol  the  said  conditional  surrender.  But  the  defendanti 
each  of  them  refused,  and  still  do  refuse,  to  accept  and  enrol  it,  b^ 
cause  of  the  following  words  contained  in  the  said  conditional  snnea- 
der,  that  is  to  say,  <^  to  such  uses,  and  in  such  manner,  as  tiie  said 
Edmond  Foster,  his  executors,  administrators,  or  assies  at  any  time,  or 
from  time  to  time  during  the  life  of  the  said  surrenderor  and  EdmoDJ 
Foster,  or  the  life  of  the  survivor  of  them,  or  within  twenty-one  yean 
of  the  day  of  the  decease  (inclusively)  of  such  survivor,  shall  by  wri^ 
ing  or  writings  under  his  or  their  hands  appoint,  and  in  default  of  and 
until  appointment,"  &c. ;  to  which  words  the  defendants  respectivel? 
then  and  there  wholly  objected;  but  the  defendants  admit  that,m'aU 
other  respects,  the  said  conditional  surrender  is  in  the  common  and 
usual  form,  and  unobjectionable. 

The  court  is  to  be  at  liberty  to  draw  any  inference  or  find  any  facfe 
which,  in  the  opinion  of  the  court,  a  jury  ought  to  have  drawn  ad 
found. 

The  question  for  the  court  is,  whether  it  was  the  duty  of  the  defeni 
ants,  or  either  of  them,  to  receive  and  enrol  on  the  court  rolls  of  to 
said  manor  the  said  conditional  surrender,  the  tenor  whereof  is  here- 
inbefore set  forth. 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then  judgment 
shall  be  entered  into  for  the  plaintifi^  for  40*.  damages,  with  costs  ii 
the  action.  If  the  court  should  be  of  opinion  in  the  negative,  then 
judgment  shall  be  entered  for  the  defendants,  with  costs  for  the  ac- 
tion. 

Byles,  Sergt,  ( Wortledge  with  him)  for  the  plaintiii^  cited  the  fol- 
lowing cases :  —  Matthews  v.  Osborne,  20  Eng.  Rep.  238 ;  Beale  v. 
Shepherd,  Cro.  Jac.  190 ;  Holdfast  v.  Preston,  (the  leading  case  upon 
the  subject,)  2  Wils.  400 ;  Glasse  v.  Richardson,  9  Hare,  698;  s.  c 
15  Eng.  Rep.  202 ;  Regina  v.  Owndle,  1  A.  &  E.  283 ;  Regime.  J>^ 
lingham,  8  A.  &  E.  858 ;  Regina  v.  The  Dean  and  Chapter  of  Ebh 
(MS.  note,  furnished  by  Mr.  Sweet) ;  Peachey  v.  The  Duke  of  Sorms^ 
1  Strange,  446.  In  the  course  of  Serg.  Byle's  argument,  Hill,  Q»  C., 
for  the  defendants,  admitted  that  if  the  lords  had  enrolled  the  sunen- 
der,  they  would  be  bound  to  admit  the  appointee. 

Hugh  Hill,  Q.  C,  for  the  defendants,  relied  on  Edlestone  v.  OoUi^f 
20  L.  T.  Rep.  298;  s  c.  17  Eng.  Rep.  163;  Scriven  on  Copyholds, 
edit  1846 ;  Bowden  v.  Malster,  Cro.  Chas.  42-44;  Preston  in  note 
to  Sheph.  Touch.  606. 

Byles,  Sergt,  in  reply,  referred  to  Brooks's  case,  Popham,  125 ;  Bod' 
dington  v.  Abemethy,  5  B.  &  C.  776. 

Jervis,  C.  J.  I  am  of  opinion  that  the  lords  in  this  case  were  not 
bound  to  accept  the  surrender,  and  therefore  there  must  be  judgm^^ 
for  the  defendants.  There  are  no  cases  in  the  books  bearing  directiy 
upon  this  point ;  but  there  are  several  cases  on.  a  similar  point  ondec 
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a  ^wiO,   amongst  which  are  BMfast  t.  Preston^  and  some  others. 
"Where  there  is  a  surrender  under  a  will,  the  snnenderor  has  a  right 
to  name  a.  person  on  whom  he  may  create  a  power  to  sell.     He  has 
forthennore  a  right  to  i^point  a  person  by  will  who  shall  have  power 
to  name  another,  and  the  person  so  named  will  be  in  the  same  posi- 
tion as  if  be  were  actually  named  in  the  wilL     So,  in  the  case  of  a 
-will,  it  is  clear  that  the  testator  has  a  right  to  confer  a  power  on  ano- 
ther to  name  a  person  to  be  entered  upon  the  court  rolL     But  Ithink 
that  is  an  incident  peculiar  to  wiDs,  and  that  it  does  not  apply  to 
transactions  inter  vivos.     The  case  of  Regina  v.  OutuUcj  is  the  only 
one  directly  bearing  upon  this  question.     There  the  application  was 
to  admit  the  nominee.     The  lord  acted  on  the  surrender,  and  there- 
fore adopted  the  instrument  wiiich  created  a  power  on  the  copy- 
hold tenant;  and  when  the  lord  refused  to  admit,  he  was  inconsist- 
ent, for  he  said  in  effect,  ''  You  may  nominate,  but  I  will  not  ad- 
mit;" he  acted  on  the  instrument  creating  the  power,     hi  Retina 
v.  DuUinffham  the  point  did  not  arise.     From  this  it  will  be  seen 
that  the  point  insisted  on,  namely,  that  such  a  transaction  as  this 
may  take  place  inter  vivos j  is  wholly  without  authority ;  the  ques- 
tion then  remains  whether  the  copyhold  tenant  can  force  on  the  lord 
this  power.     It  has  the  effect  undoubtedly  of  depriving  the  lord  of 
his  fines,  whether  it  has  that  of  depriving  him  of  having  a  tenant 
always  on  the  roll  or.  otherwise.     In  the  absence  of  authority,  you 
have  no  right  to  compel  the  lord  to  accept  a  surrender  inter  vivos 
such  as  this.     The  defendants  then  were  justified  in  rejecting  such 
a  surrender,  and  judgment  must  therefore  be  entered  for  them. 

Maulb,  J.  I  am  of  the  same  opinion.  The  general  principle  of 
copyhold  law  excludes  any  compulsion  on  the  lord  to  accept  such 
a  surrender  as  this.  If  the  plaintiff  is  dissatisfied,  our  judgment  on 
tlus  special  case  need  not  be  conclusive ;  for  a  writ  of  mandamus 
may  be  obtained  by  which  the  objection  will  appear  on  the  record, 
so  that  the  case  may  be  carried  by  error  to  the  House  of  Lords. 

Cressweli^,  J.  I  also  am  of  like  opinion.  The  only  semblance  of 
authority  for  the  plaintiff  is  the  case  cited  firom  the  Law  Times,  where 
tiie  L  C.  seems  to  have  intimated  an  opinion  that  the  lord  would 
be  bound  to  accept  such  a  surrender  as  this.  He  would  no  doubt 
have  been  bound  to  take  such  a  surrender  under  a  will;  there  is 
a  custom  prevailing  in  aU  manors  to  that  effect ;  but  he  is  not  bound 
to  do  so  in  a  transaction  inter  vivos^  such  as  this. 

Talfoukd,  J.,  concurred. 

Judgment  for  the  defendants. 
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LUCKIE   V.   BUSHBT.^ 
Jane  10,  1853. 

Ship  and  Shipping — Policy  of  Insurance  on  Goods  — >  Partial  Loss  — 

Adjustment  —  Set-off  —  Pleading, 

Declaration  on  a  valued  policj  of  marine  insnrance,  nndenmtten  bj  the  defendant  for  100^, 
on  goods  from  D.  to  L.,  alleging  a  partial  loss  above  5/.  per  cent  and  a  breach  of  tfas 
policy  by  reason  of  the  defendant's  nonpayment  of  the  loss,  or  any  part  thereof,  or  of  the 
100/.,  6V  a  proportional,  or  anj  part  thereof.  Plea,  that  before  action,  the  propordoEHl 
sum  which  the  defendant  was  liable  to  pay  in  respect  of  the  loss,  was,  by  i^jeement  be- 
tween the  plaintiff  and  the  defendant,  adjusted  at  a  certain  rate  ner  cent.,  and  theiefaf 
then  liquidated  and  ascertained  to  be  a  certain  sum,  against  which  tiie  defendant  is  wiJlisg 
to  set  off  a  larger  sum  due  to  him  from  the  plaintiff  for  premiums  of  insurance :  — 

Hddf  on  demurrer,  to  be  a  bad  plea ;  that  the  action  was  for  unliquidated  damages,  and  that 
the  adjustment  did  not  make  them  liquidated,  but  was  only  endence  for  a  juir  of  th£ 
amount  of  damages. 

The  declaration  stated  that  the  plaintiff  heretofore,  to  wit,  on,  &c, 
caused  to  be  made  a  certain  policy  of  insurance,  purporting  thereby, 
and  containing  therein  that  the  plaintiff  did  make  assurance  and 
caused  himself  to  be  insured,  lost  or  not  lost,  at  and  from  Dem^aia 
to  London,  including  all  risk  of  craft,  to  and  from  the  hereinafte^ 
mentioned  vessel,  from  the  time  the  produce  was  water-borne  from 
the  estates  from  which  it  came,. upon  goods  and  merchandise  in  the 
good  ship  or  vessel  called  The  Barrick,  beginning  the  adventure  upon 
the  said  goods  and  merchandise  from  the  loading  thereof  on  bcKSid 
the  said  ship  at  Demerara  as  aforesaid,  and  to  continue  and  endure 
until  the  said  goods  and  merchandise  should  be  arrived  as  afore- 
said, and  until  the  same  goods  and  merchandise  had  been  there  dis- 
charged and  safely  landed ;  and  that  it  should  be  lawful  for  the  said 
ship,  &c.,  in  that  voyage  to  proceed  and  sail  to,  and  touch  and  stay 
at  any  ports  or  places  whatsoever,  without  prejudice  to  that  insur- 
ance ;  and  that  the  said  goods  and  merchandise,  &c.,  for  so  much,  as 
concerned  the  assured,  by  agreement  between  the  assured  and  a^ 
surers  in  that  policy,  were  and  should  be  valued  at  3,100/.  sterling,  on 
sugar,  valued  as  per  indorsement  on  the  said  policy,  and  that  touch- 
ing the  adventures  and  perils  which  they,  the  assurers,  were  content- 
ed to  bear,  and  did  take  upon  them  in  that  voyage,  they  were,  of  the 
seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  let* 
ters  of  mart  and  countermart,  surprisals,  takings  at  sea,  arrests,  re- 
straints, and  detainments  of  all  kings,  princes,  and  people  of  what 
nation,  condition,  or  quality  soever,  barratry  of  the  master  and  marin- 
ers, and  of  all  other  perils,  losses,  and  misfortunes  that  had  or  should 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  Ine^ 
chandises,  or  any  part  thereof;  and  that  in  case  of  any  loss  or  mis- 
fortune, it  should  be  la^dful  to  the  assured,  their  factors,  servants  and 
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assigns,   to  sue,  labor,  and  travel  for,   in,  and  about  the  defence, 
safegaard,  and  recoyery  of  the  said  goods  and  merchandises,  or  any 
part  thereof,  without  prejudice   to  that  insurance,  to  the  charges 
'whereof  the  assurers  would  contribute,  each  one  according  to  the  rate 
and  quantity  of  his  sum  therein  assured,  and  that  the  assurers  were 
contented  and  did  tiiereby  promise  and  bind  themselves  each  one  for 
his  own  part,  their  heirs,  executors,  and  goods,  to  the  assured,  their 
heirs,  executors,  administrators  and  assigns,  for  the  true  performance 
of  the  premises,  confessing  themselves  paid  the  consideration  due 
unto  them  for  that  assurance  by  the  assured,  at  and  after  the  rate  of 
2/.  5s.  per  cent ;  and  that  in  witness  thereof  they,  the  assurers,  had 
subscribed  their  names  and  sums  assured  in  London.     And  by  a 
certain  memorandum  thereunder  written,  corn,  fish,  salt,  fruit,  flour, 
and  seed  were  warranted  free  from  average,  unless  general,  or  the 
ship  should  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides  and  skins 
were  warranted  free  from  average,  under  5t  per  cent. ;  and  all  other 
goods,  also  the  ship  and  freight,  were  warranted  free  from  average 
under  3/.  per  cent,  unless  general,  or  the  ship  should  be  stranded. 
And  by  another  memorandum,  written  in  the  margin  of  the  said 
policy,  average  was  to  be  paid  by  the  assurers  on  every  ten  hogs- 
heads, running  landing  numbers,  same  as  if  the  same  had  been  se* 
parately  insured,  and  the  said  goods  were  thereby  warranted   free 
of  capture  or  seizure,  and  all  consequences  of  and  attempt  thereof, 
of  all  which  the  defendant  had  notice ;  and  then,  in  consideration  of 
the  payment  by  the  plaintifi*  to  the  defendant,  at  his  request,  of  a  sum 
of  money,  as  a  premium  for  the  insurance  of  100/.  by  the  defendant, 
upon  and  in  respect  of  the  premises  upon  the  terms  aforesaid,  the 
defendant  then  became  and  was  an  insurer  to  the  piaintifi*,  and  duly 
subscribed  the  said  policy  a«  such  insurer  of  the  said  sum  of  100?, 
apon  the  premises.     And  the  plaintifl*  says,  that  heretofore  divers 
goods,  that  is  to  say,  a  cargo  of  sugar  according  to  the  said  policy  of 
insurance  was   shipped  at  Demerara  in  and  on  board  of  the  said 
ship,  in  the  said  policy  of  insurance  mentioned,  to  be  carried  therein 
an  the  said  voyage.      And  the  piaintifi'  was,  at  the  time  of  making 
the  said  policy  of  insurance,  and  previous  and  at  the  time  of  loss 
hereinafter  mentioned,  interested  in  the  said  goods  so  shipped  on 
hoard  the  said  ship  as  aforesaid  to  the  value  and  amount,  to  wit,  of 
all  the  moneys  by  him  ever  insured  thereon.     And  the  plaintifl*  fur- 
ther saith,  that  the  said  ship  with  the  said  goods  on  board  thc^rcof 
set  sail  from  Demerara  aforesaid  on  her  said  voyage  towards  London 
aforesaid,  and  that  afterwards  and  whilst  the  said  ship  was  proceed- 
ing on  her  said  voyage,  and  before  her  arrival  at  London  aforesaid, 
the  said  goods  being  then  on  board  thereof  were,  by  perils  insured 
against  by  the  said  policy,  injured  and  damaged  to  an  amount  ex- 
ceeding 5L  per  cent     Yet  the  defendant,  although  a  reasonable  time 
,  for  him  so  to  do  has  elapsed,  has  not  indemnified  the  plaintifl'  against 
the  said  loss,  or  any  part  thereof,  or  paid  the  said  sum  of  100/.,  or  a 
proportional  or  any  part  thereof,  and  the  same  remains  still  owing  and 
unpaid.    The  declaration  also  contained  the  usual  money  counts. 
Second  plea  to  the  first  count — that  before  action  brought  the  pro- 
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portional  sum  which  the  defendant  was  liable  and  ought  to  pay  in 
respect  of  the  said  loss,  in  the  first  count  of  the  declaration  mention- 
ed, was  by  agreement  between  the  plaintiff  and  the  defendant  settled 
and  adjusted  at  a  certain  rate,  that  is  to  say,  the  rate  of  7/L  18^.  Ai. 
upon  the  100/. ;  and  that  the  amount  payable  by  the  defendant  to  the 
plaintiff  for  and  in  respect  of  the  said  loss  was  thereby  and  then  li- 
quidated and  ascertained  to  be  the  sum  of  7/.  18^.  4^.,  and  no  more. 
And  the  defendant  further  says,  that  at  the  commencement  of  this  suit 
the  plaintiff  was  and  stiU  is  indebted  to  the  defendant  in  an  amount 
exceeding  the  said  amount  so  ascertained  as  aforesaid,  for  premiums 
of  insurance  upon  divers  policies  of  insurance  before  then  effected 
by  the  plaintiff  with  the  defendant,  and  underwritten  at  the  plaintidPs 
request  by  the  defendant  as  insurer  of  divers  moneys  upon  certain 
risks  in  such  policies  respectively  mentioned,  and  for  money  found  to 
be  due  from  the  plaintiff  to  the  defendant  on  divers  accounts  befcwe 
then  statedbetween  them,  which  amount  the  defendant  is  willing  to 
set  off  against  the  amount  so  settled  and  ascertained  as  aforesaid* 
Demurrer  and  joinder  therein. 

C  Pollocky  (Byles,  Serg.,  with  him,)  for  the  plaintiff.  The  plea  is 
bad  on  two  grounds :  first,  the  nature  of  the  plaintiff's  claun  being 
for  unliquidated  damages  does  not  admit  of  set-ofE  Ghrant  v.  Ha 
Royal  Kcchange  Assurance  Company^  5  M.  &  S.  439 ;  CastelU  v.  Bod- 
dington^  1  El.  &  B.  66 ;  s.  c.  16  Eng.  Rep.  127.  The  defendant  cannot 
better  his  position  by  saying  that  the  plaintiff  might  have  diffi^-ently 
shaped  his  claim,  and  treated  the  adjustment  as  an  account  stated. 
Smith  V.  Hodson^  4  Term  Rep.  211 ;  George  v.  ClageUj  7  Ibid.  259. 
Secondly,  if  the  adjustment  amounted  in  point  of  fact  to  a  set-off  it 
cannot  be  pleaded  as  such,  because  there  was  no  mutual  credit.  An 
adjustment  of  freight  was  at  one  time  considered  as  an  absolute  con- 
tract;  but  later  cases  show  that  the  assured  may  treat  it  as  a  promise 
to  pay  on  an  account  stated ;  but  that  it  is  only  primd  facie  evidence 
against  the  defendant  2  Arnoidd  on  Ins.  1202.  The  defendant  vnH 
rely  on  Adams  v.  Saunders,  Moo.  &  M.  373 ;  s.  c.  4  Car.  &  P.  25,  as 
proving  that  the  assured  cannot  claim  a  larger  amount  than  that  for 
which  the  underwriter  has  signed  the  back  of  the  policy ;  that  the  adr 
justment  cannot  be  contradicted. 

[Cress WELL,  J.  In  that  case  Lord  Tenterden  seems  to  have 
thought  that  the  fact  of  the  name  of  the  defendant,  the  underwriter, 
being  struck  out  of  the  policy  was  not  proof  that  the  sum  found  to 
be  due  had  been  paid.  The  payment  was  proved  aliunde,  and  the 
defendant  had  a  verdict.  So,  the  cfiise  is  not  an  authority  for  or 
against  the  present  defendant] 

The  adjustment  is  not  binding  on  the  underwriter;  it  is  only  an 
admission  on  the  supposition  of  the  truth  of  certain  facts  stated  that 
the  assured  are  entitled  to  recover  on  the  policy.  It  may  have  the 
effect  of  shifting  the  burden  df  proof  from  the  assured  to  the  under- 
writer, but  does  not  deprive  the  latter  of  any  ground  of  defence  which 
either  the  law  or  facts  may  supply.  Shepherd  v.  Chewter,  1  Camp. 
274 ;  Herbert  v.  Champion,  Ibid.  134. 
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It  is  an  answer  vniil  i2ie  plaintiff  replie«  ih(«  iiiiri ukc 
[Jervis,  C.  J.     If  SOL  tbe  ad;jn5iment  i«  tlit)  iiii»w«'i  2<i  ilur  |ili  »•  | 
The  declaraticMi  sajs  the  ^^fendant  owcii  itn  uim  <'i(vijii  ujii«>iiii.    i.^i 
plea  says,  that  amount  has  been  made  ocTtti in  >^)(h<^ui  tia  jiii^ 
Hon  of  a  jury)  and  that  at  the  trial  the*  tlt*U*utUini  \NWi  |/««/>i 
the  plaintiff  owes  him  moie  than  thiit  amount     fiu^pft*ftA  n.<  ^ 
tiff  had  claimed  as  for  a  total  loss,  thtf  amount  ^tw  i/j  i^xo   vr^.u.^j 
then  have  appeared  from  the  policy;  ilutra  ctin  ix'  ^i^^/^v.vii  ». <./ 
in  that  case,  the  defendant  should  be  d(M;riv<^l  i/f    i  v  fti.  vi^    ^<.«' 
the  same  principle  applies  here.     The  only  <•«**'  >\ja<m   «f  *^  .  vP  *, 
not  allowed,  is  where  the  amount  a^uin«t  v/U'uh  lU*  t^  i  vt^  a.  j^.i ... 
cannot  be  ascertained  without  the  inU*rv*'UiiAm  ot  h  yjtt  ,    ». .    -v 
has  been  ascertained  without  that,  to  avoid  -jf  «>;<  /  vf  i^  >  >" 
^eaof  setoff  is  allowed.     The  prindpli^  IhuI  '1vw«  >n  r*o*ii4  ,  //•,// 
mm  is  not  denied ;  but  the  more  analogous  i'M*4'  >r  iji  oi^/i   »   /  ■"/*  a 
where  it  was  held,  that  the  defendant,  »u<'^J  by  ilii-  #<  .>.  j/^' «.'  ;/.  '  ^>.. 
a  coniracl  made  by  the  agent  of  the  latter,  nii/lji  t><  i  vH  «.<,^  'i«  "..  <^^ 
he  had  against  the  agent  with  whom  he  ha/i  ^/tuw^  */4  v#    j// «.. 
cqiaL 
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Grant  v.  The  Royal  Exchange  Assurance  Company  is  not  an  author- 
ity against  the  defendant ;  it  rather  assumes  that  if  the  loss  had  been 
ascertained,  the  plea  of  set-oflf  would  have  been  allowed.  In  Wiet^ 
hold  V.  Roberts^  2  Camp.  586,  there  was  an  adjustment  and  a  plea  of 
set-ofF;  the  only  objection  made  was  the  want  of  mutuality,  wfalck 
was  overruled,  and  the  set-off  was  allowed. 

[Jervis,  C.  J.  Garrow,  having  a  good  objection,  relied  upon  a  bad 
one,  and  upon  that  only  a  decision  was  given.] 

That  case  is  thus  commented  upon  by  Abbot  in  ailment  in  tiie 
case  of  Chimming'  v.  Forester,  1  M.  &  S.  494 :  "  Here  if ,  as  in  Wiefh 
ItoU  V.  Roberts,  the  party  had  acknowledged  losses  to  a  specific 
amount,  it  might  have  been  argued  that  that  amounted  to  an  adjust- 
ment, and  the  demand  became  liquidated,  and  in  the  nature  of  an 
account  stated,  and  then,  perhaps,  a  set-off  might  be  allow^ed."  lo 
Lear  v.  Heath,  5  Taunt  201,  it  was  decided  that  a  defendant  could 
not  be  held  to  bail  in  an  action  on  a  policy  of  insurance  where  there 
had  been  no  adjustment ;  implying  that  he  might  have  been  held  to 
bail  if  there  had  been  an  adjustment  And  in  Collins  v.  WalKs,  11 
J.  B.  Moore,  248,  a  defendant  was  hel^  to  bail  where  the  damages 
had  not  been  ascertained  so  clearly  as  here,  where  the  underwriter 
has,  under  his  hand,  expressly  admitted  that  the  assured  has  sustained 
damage  to  a  certain  amount  Whether  debt  can  be  brou^t  for  the 
cause  of  action  is  not  the  criterion  whether  it  can  be  set  o£  MorUff 
V.  Inglis,  4  Bing.  N.  C.  58.  The  criterion  is,  whether  the  amount  b 
rendered  certcdn  without  the  intervention  of  a  jury.  In  fact,  adjusts 
ment,  according  to  custom,  is  part  of  the  contmct  He  also  cited 
Thomson  v.  Redman,  11  Mee.  &  W.  487 ;  Crawford  v.  SHrling,  4  Espi 
207 ;  and  Selw.  N.  P.  983. 

Pollock,  in  reply.  The  amount  of  loss  is  not  ascertained  by  the 
adjustment.  Ordinarily  a  man  can  only  relieve  himself  from  a  con- 
tract by  showing  that  he  entered  into  it  under  a  mistake  of  fact;  bat 
.  in  the  case  of  an  adjustment  the  underwriter  is  not  concluded  by  it 
if  there  has  been  any  misconception  of  the  law.  ChrisHan  v.  Coombe, 
2  Esp.  489.  An  adjustment  indorsed  on  a  policy,  and  signed  by  the 
underwriter,  is  like  a  promissory  note ;  primd  fade  it  is  binding,  and 
imports  a  good  consideration,  but  the  party  sued  is  at  liberty  to  show 
the  cu-cumstances  under  which  it  was  given,  to  escape  from  his  U- 
ability. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plea  is  bad,  and  that  onr 
judgment  must  be  for  the  plaintiff.  The  action  is  brought  on  a  policy 
of  insurance,  by  which  the  plaintiff  seeks  indemnity  for  a  partial  loss. 
The  defendant  pleads  that  the  proportional  sum  which  he  was  liable 
to  pay  was  adjusted  at  a  certain  rate,  and  ascertained  to  be  a  certain 
sum,  and  against  that  he  sets  off  money  due  to  him  from  the  plaintiff 
for  premiums  on  policies  of  insurance.  It  is  admitted  that  the  ad- 
justment of  itself  does  not  alter  the  character  of  the  plaintiff's  remedy, 
and  that  notwithstanding  the  adjustment  an  action  may  still  be 
brought  upon  the  policy  to  recover  unliquidated  damages ;  and  that 
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f  the  action  had  been  so  brought  without  more  appearing  upon  the 
record  to  fix  the  amount  of  damages,  then  the  claim  would  not  have 
been  one  to  which  the  defendant  could  have  pleaded  a  set-oi£     It  is 
admitted^  therefore,  that  to  an  action  on  a  policy  for  unliquidated 
damages  there  can  be  no  set-off,  and  that  an  adjustment  by  agree- 
ment is  by  itself  no  answer  to  an  action  on  the  policy,  and  does  not 
put  the  plaintiff  to  his  remedy  upon  an  account  stated.   But  it  is  said 
that  the  rule  originally  applicable  to  set-off  is  now  more  relaxed,  and 
that  in  any  case  where  a  debt  certain  is  the  subject  of  the  action,  the 
modern  practice  is  to  allow  a  set-off,  and  that  in  the  present  case  the 
plea  makes  the  amount  sued  for  certain ;  and,  therefore,  that  against 
a  debt  so  made  certain  by  the  plea,  the  defendant  is  at  liberty  to  avail 
himself  of  his  set-off     The  question  therefore  is,  what  is  the  effect 
of  the  adjustment?     Possibly,  if  the  adjustment  were  an  absolute 
binding  arrangement,  from  which  the  parties  could  in  no  way  depart, 
and  the  defendant,  although  the  action  were  in  form  for  unliquidated 
damages,  might  on  the  whole  record  show  that  the  plaintiff's  claim 
was  for  a  sum  certain,  in  that  case  possibly  the  defendant  might  be 
entitled  to  his  set-off.     But  on  that  it  is  not  necessary  to  express  an 
opinion,  for  the  view  which  I  take  is,  that  an  adjustment  has  not  the 
effect  of  determining  absolutely  the  amount  due,  so  as  to  dispense 
with  the  intervention  of  a  jury,  but  that  it  is  an  instrument,  or  means, 
by  which  a  jury  may  be  led  to  the  conclusion  that  the  amount  ad- 
justed is  the  real  amount  of  unliquidated  damages,  for  which  they 
are  to  give  their  verdict.     It  is  only  a  means  for  enabling  the  jury  to 
fix  the  amount  for  which  the  plaintiff  sues  in  the  shape  of  unliqui- 
dated damages,  and  not  an  amount  binding  upon  the  parties  in  all 
events.    In  this  view  it  is  unnecessary  to  determine  what  would  be 
the  effect  of  the  plea,  if  the  adjustment  were  absolutely  binding.  The 
action  is  for  unliquidated  damages,  and  although  in  effect  it  may  be 
for  a  given  sum,  still  the.  adjustment  does  not  alter  the  nature  of  the 
plaintiff's  remedy.     This  case  is  entirely  without  authority,  for  the 
cases  cited  in  truth  do  not  touch  the  point.     In  Wienholt  v.  Roberts^ 
the  question  might  have  been  raised,  but  it  was  not,  as  Sir  W.  Grar- 
row  only  took  the  objection  that  there  was  no  mutuality,  and  that 
objection  being  disposed  of,  the  set-off  was  allowed.    So  ft  Chimming 
V.  Forester  the  point  under  discussion  was  not  determined,  nor  in 
Lear  v.  Heath;  and  although  in  the  latter  case  it  was  decided  that  a 
defendant  could  not  be  held  to  bail  in  an  action  on  a  policy  of  in- 
surance, where  there  had  been  no  adjustment,  it  was  not  determined 
that  he  could  have  been  held  to  bail  if  there  had  been  an  adjustment. 
The  case  of  Adams  v.  Saunders,  more  fully  reported  in  4  Car.  &  P. 
25,  is  the  only  one  bearing  on  the  subject.     In  that  case.  Lord  Ten- 
terden  refused  to  allow  the  plaintiff  to  show  that  in  the  adjustment 
too  small  a  sum  had  been  allowed,  because  he  thought  the  adjust- 
ment as  to  that  concluded  the  parties,  and  ought  not  to  be  opened 
^es3  the  plaintiff  could  show  some  ignorance  on  his  part  of  either 
the  law  or  the  facts  of  the  case.     On  the  whole,  I  think,  that  this 
action  being  brought  for  unliquidated  damages,  and  the  adjustment 
being  merely  evidence  which  the  parties  have  agreed  should  be  laid 
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before  the  jury  of  the  amount  due  as  damages,  it  does  act  enable  m 
to  say,  that  the  action  is  brought  for  liquidated  damages,  any  moR 
than  in  an  action  on  an  attorney's  bill,  which  has  been  taxed  befoR 
action  brought,  is  the  taxation  conclusive  as  to  the  amount  due ;  Hbt 
taxation  only  enables  the  jury  more  safely  to  determine  the  amoiut 

Ceesswell,  J.  I  am  entirely  of  the  same  opinion ;  and  afte,  tte 
review  by  the  Lord  Chief  Justice  of  the  cases,  I  shall  add  but  littte 
on  this  matter.  One  would  imagine  at  the  outset  that  this  "wsls  a  que^ 
tion  of  considerable  importance  to  the  mercantile  world ;  but  wIki 
we  jGind  that  for  a  long  series  of  years  it  has  been  the  subject  of  dis- 
cussion, without  having  been  once  raised  upon  the  record,  I  trust  it 
is  but  a  small  matter  after  all.  The  declaration  is  undoubtedly  for 
unliquidated  damages ;  and  then  the  parties  have  agreed  that  a  cap- 
tain sum  shall  be  taken  as  the  amount  of  damages.  Although  this 
may  render  it  difficult  for  either  of  them  to  say  before  a  jiiry,  that  a 
larger  or  a  smaller  sum  is  the  proper  amount  of  damages ;  yec  ibst 
sum  has  only  been  ascertained  as  evidence  for  the  jury.  Suppose  the 
plea  had  gone  further,  and  said  the  plaintiff  had  agreed  to  take  a 
certain  sum  in  satisfaction  of  his  claim,  that  would  not  have  depriTed 
him  of  his  action  on  the  policy,  and  would  have  been  no  answer  to 
his  claim. 

Talfourd,  J.  The  fallacy  of  the  argument  for  the  defendant  iSi 
that  he  treats  what  is  merely  evidence  of  a  fact  which  the  jury  have 
to  find,  as  conclusive  upon  the  parties.  Practically  that  may  or  may 
not  be  so ;  but  the  adjustment  may  not  be  the  only  evidence  before 
the  jury ;  other  circumstances  may  be  introduced  to  their  notice  to 
influence  their  decision. 

Judgment  for  the  plcAUif. 


Atwood  v.  Ernest.^ 

June  3, 1853. 

Detinue  —  Joint  Tenants  of  a  Chattel  —  Delivery  of  by  dU^  Demad 

of  by  one  —  Pleading  —  Evidence* 

Detinne  for  docaments  of  the  plaintiff.  Pica,  that  they  were  delivered  to  the  d^*^^^^^ 
persons  jointly  interested  in  them  with  the  plaintiff;  that  the  said  persons  never  dem«iw» 
them  hack  ;  and  that  the  defendant  held  with  their  consent.  The  evidence  was,  that  the 
plaintiff  was  a  shareholder  and  parser  in  the  B.  Mining  Company,  and  that  he  h&d  ^^ 
vered  the  documents  to  the  defendant,  an  accountant,  in  pursuance  of  a  resolution  of  ^ 
shareholders,  in  order  that  the  defendant  might  report  on  the  state  of  the  compaDP 
affairs,  and  diat  the  plaintiff  in  his  own  name,  and  not  on  behalf  of  the  other  shai^<^a- 
ers,  had  demanded  them  back :  — 

Held,  tiiat  the  plea  raised  a  good  defence,  and  was  proved. 

1  22  Law  J.  Rep.  (n.  s.)  C.  P.  225 ;  17  Jur.  603 ;  1  Common  Law  Eep.  738. 


COURT    OF    COMMON   PLEAS,  1853-64.         263 


Atwood  p.  Ernest 


Thb  declaration  stated  that  the  defendant  detained  from  the 
alaintiff  certain  books,  papers,  and  documents  of  the  plaintiff,  that  is 
to  say,  a  purser's  cost  book,  a  merchant's  leger,  an  invoice  leger, 
divers  merchant's  accounts,  vouchers  for  payment  to  merchants,  a 
banker's  book,  accounts  of  debts,  lists  of  shareholders  in  the  Bwlch 
ConsoUdated  Mining  Company,  copies  of  resolutions  of  the  meetings 
of  the  company  or  of  the  directors,  and  other  books,  papers,  and 
documents  relating  to  the  affairs  of  the  company ;  and  the  plaintiff 
claimed  a  return  of  the  said  books,  papers,  and  documents,  or  their 
value,  and  500/.  for  their  detention. 

The  defendant  pleaded,  first,  non  detinet;  secondly,  that  the  books, 
papers,  and  documents  were  not  the  plaintiff's;   thirdly,  that  the 
books,  &C.,  were  delivered  to  the  defendant  for  the  purpose  of  his 
employing  himself  upon  them  as  glu  accountant,  and  that  he  had  a 
special  hen  upon  them  by  the  custom  of  accountants,  for  the  amount 
of  his  charges,  for  his  work  done ;  fourthly,  that  the  books,  &c.,  were 
delivered  to  the  defendant  by  certain  persons  entitled  jointly  with  the 
plaintiff  to  the  property  therein,  for  a  special  purpose,  to  wit,  that 
he  should  employ  himself  thereon  as  an  accountant,  and  that  the 
special  purpose  was  not  yet  fulfilled;   fifthly,  that  the  books,  &c., 
were  delivered  to  the  "defendant  by  certain  persons  entitled  to  the 
property  in  and  possession  of  the  same  jointly  with  the  plaintiff,  and 
that  the  said  persons  have  never  required  or  demanded  of  the  defend- 
ant that  he  should  re-deliver  the  same  to  them  or  to  any  other  person, 
and  that  the  defendant  always  held  and  now  hold^  the  said  books, 
&c,  by  and  with  the  consent  and  license  of  the  pcarsons  so  jointly 
interested  vn&  the  plaintiff  as  aforesaid 

The  case  was  tried,  before  Jervis,  C.  J.,  at  the  sittings  for  London, 
after  last  Easter  term,  when  it  appeared  that  the  plaintiff  was  the 
purser  and  shareholder  in  the  Bwlch  Mining  Company,  unincorporat- 
ed, and  that  his  duties,  as  purser,  were,  to  keep  the  mining  accounts, 
to  sell  ores  and  receive  the  price,  to  draw  and  accept  bills  on  behalf 
of  the  company,  and  to  pay  the  tradesmen's  bills,  the  receipts  or 
vouchers  for  which  he  usually  kept  until  he  had  passed  his  own  ac- 
counts.   The  affairs  of  the  company  having  got  into  disoider,  at  a 
meeting  of  the  shareholders,  on  the  27th  of  June,  1851,  it  was  resolv- 
ed, that  the  defendant,  who  was  an  accountant,  should  be  requested 
to  examine  the  accounts,  and  to  prepare  a  balance  sheet,  and  that  all 
books  and  necessary  documents  should  be  forthwith  transmitted  to 
him  by  the  plaintiff  and  two  other  officers  of  the  company.     The 
plaintiff,  in  pursuance  of  this  resolution,  soon  after  sent  to  the  de- 
fendant all  the  company's  books  in  his  possession,  with  accounts  of 
the  debts  paid  and  owing,  and  also  the  receipts  and  vouchers  for  the 
payments  which  he  had  made.   The  defendant  not  having  made  any 
report,  the  plaintiff,  in  December,  1852,  served  the  defendant  with  a 
notice  of  demand  as  follows: — «  Take  notice,  that  I,  the  under»i^nf-d, 
John  Jones  Atwood,  purser,  and  one  of  the  partners  or  nheaehoUlf-rn 
in  the  Bwlch  Consolidated  Mining  Company,  do  hereby  demaml  an^l 
r«iuire  that  you,  Mr.  Henry  Evans,  deliver  up  to  Mr,  John  f Mm^» 
Clarke,  who  is  the  bearer  hereof;  the  following  books,  p?»p^f^,  ^r\r} 


264  COURT   OF   COMMON  PLEAS,   1853-54. 

Atwood  V.  Ernest. 

documents,  relating  to  the  said  Bwlch  Consolidated  Mining 

i)any}  that  is  to  say,  the  purser's  cost  book,  merchant's  leger,  in 
eger,   merchant's   accounts,   vouchers  for  payments  to  merc: 
banker's  book,  accounts  of  debts  paid  and  owing,  lists  of  sharehoi 
copies  of  resolutions  of  meetings,  and  all  other  books,  books  of 
count,  documents,  letters,  papers,  and  writings  ^whatsoeyer  in  ?< 
possession  or  within  your  control,  in  anywise  relatiiig  to  the    ' 
of  the  said  company." 

The  defendant  having  refused  to  comply  with  this  demand, 
present  action  was  brought 

The  defendant  failed  to  establish  the  lien  set  up  by  the  third 
but  contended,  on  the  other  issues,  that  the  action  ought  to  have 
brought  by  all  the  shareholders,  or  at  least  by  the  plaintiff,  jojol 
with  the  other  two  officers  mentioned  in  the  resolution.     The 
Chief  Justice  directed  the  verdict  to  be  entered  for  the  plaintiff 
all  the  issues,  with  500^  damages,  to  be  reduced  to  Is.  upon  deliv 
to  the  plaintiff  of  the  documents  sought  to  be  recovered  in  the  ar^ 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  noi 
or  a  verdict  for  him  on  the  first,  second,  fourth,  and  fifth  issues, 
on  such  one  of  them  as  the  court  should  direct 

WxUes  having  obtained  a  rule  nisi  accordingly, 

Aspland  now  showed  cause.     There  is  no  serious  contest  on 
first  or  second  iftsue,  for  it  is  clear  there  was  a  detention  in  fact, 
is  sufficient  to  entitle  the  plaintiff  to  the  verdict  on  them.    Jlbsoii 
Famell^  12  Mee.  &  W.  674.     And  even  if  the  defendant  conten 
that  non  detinet  has  the  same  effect  as  not  guilty  in  trover,  and 
in  issue  a  wrongful  detention.    Mat/hew  v.  Herrickj  7  Com.  B. 
229 ;  a  wrongful  detention  was  proved,  namely,  a  detention  under 
unfounded  claim  of  lien.    But  the  question  caimot  arise.    Broadbedl^ 
V.  Ledward,  11  Ad.  &  E.  209,  is  expressly  in  point    There  the  ac^ 
was  brought  to  recover  pictures  belonging  to  a  club,  of  whidi  tha 
plaintiff  was  a  trustee  and  member,  and  two  pleas  identical  with  tb» 
first  and  second  pleas  here  were  pleaded,  and  the  plaintiff  had  a  ver- 
dict    The  court  decided  thart  the  action  was  well  brought,  and  it 
was  no  objection  that  the  other  members  of  the  club  were  not  joined 
The  real  question  arises  under  the  fourth  or  fifth  plea.     The  foaw* 
plea  is  bad;  and  if  bad,  the  defendant,  to  entitie  him  to  a  verdict ob 
it,  was  bound  to  prove  it  alL    It  alleges  a  delivery  by  certain  f^^ 
entitied  jointiy  with  the  plaintiff,  not  a  joint  delivery  by  the  plainbn 
and  those  persons.   If  one  joint  tenant  has  no  right  to  deliver  withoo^ 
the  leave  of  the  others,  the  plea  is  bad.     If  he  has,  the  plea  is  do 
answer,  because  if  one  has  a  right  to  deliver,  one  has  also  a  ti^^^ 
demand  back ;  and  if  one  has  that  right  all  have,  and  therefore  the 
plaintiff  has ;  and  Lillep  v.  Bamslep,  1  Car.  &  K.  344,  sho^^  ^  ^ 
is  no  answer  to  say  that  the  particular  purpose  for  which  the  ch*^ 
was  delivered  has  not  been  fulfilled.     But  if  the  plea  is  good,}\^ 
not  proved,  for  the  delivery  was  by  the  plaintiff  and  others  joWj 
and  not  by  the  others  alone.    The  same*  remarks  apply  to  the  i^ 
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plea.  It  alleges  a  delivery  by  certain  persons  entitled  jointly  with 
the  plaintiff,  without  stating  with  the  plaintiff's  concurrence,  and  that 
they  have  never  demanded  possession,  and  that  the  defendant  holds 
by  their  consent  It  admits  a  detention,  and  it  was  not  necessary 
for  the  plaintiff  to  prove  a  demand  either  on  his  own  behalf  or  on 
behalf  of  alL  For  the  chattel  might  be  destroyed,  or  an  intention 
stated  by  the  defendant  not  to  deliver,  and  no  demand  in  such  case 
would  be  necessary. 

[Maulb,  J.  The  defendant  says,  "  True  I  did  detain  your  books, 
and  they  were  delivered  to  me  by  certain  persons  jointly  entitled  to 
them  with  you  —  whether  you  concurred  in  that  delivery  is  im- 
material, and  therefore  I  do  not  state  whether  you  did  or  not — and 
they  acquiesced  in  my  detaining  them."  K  the  plea  had  said  the  de- 
fendant detained  them  by  the  <<  conmiand  and  authority,"  instead  of 
by  the  ^'  consent  and  license,"  of  the  plaintiff's  co-tenants,  in  the  up- 
shot this  w^ould  have  been  the  case  of  one  co-tenant  maintaining 
detinue  against  another. 

WilleSj  contra.  I  shall  contend  that  a  license  acted  upon  amounts 
to  an  authority.  If  one  co-tenant  authorizes  a  man  to  go  over 
lus  land,  another  co-tenant  cannot  maintain  trespass  if  the  man 
goes. 

But,  further,  the  plaintiff  as  purser  of  the  mine  had  a  special  pro- 
perty in  some  of  the  documents,  the  vouchers,  which  were  the  only 
proof  of  the  money  he  had  pEud,  and  he  was  entitled  to  the  sole  cus- 
tody of  them  for  the  purpose  of  passing  his  accounts. 

WiUes^  contra.  The  fourth  and  fifth  pleas  are  good.  One  joint 
tenant  may  authorize  a  stranger  to  deal  with  the  joint  chattel  in  any 
manner  in  which  he  might  deal  with  it  himself.  A  license  is  some- 
thing more  than  a  mere  non-interference ;  it  is  an  authority  given  by 
one  person  to  another  who  does  not  stand  in  the  relation  of  servant  to 
him. 

[Maule,  J.  It  may  be  an  authority  available  at  the  option  of  the 
Ucensee.] 

Yes.  In  DoTialdson  v.  Williams,  1  Cr.  &  M.  345,  if  the  servant 
allowed  by  one  joint  tenant  to  remain  in  the  house  had  dealt  with 
third  persons,  the  contracts  made  by  him  would  have  been  binding 
on  those  whose  business  was  carried  on  at  the  house. 

[Maule,  J.  Suppose  A  says  to  B,  "what  shall  I  give  you  to  let 
me  shoot  those  ducks  ?  "  B,  the  ducks  not  belonging  to  him,  says, 
^  half-a-crown."  A  gives  it  to  him  and  shoots  the  ducks.  Is  B  liable 
for  A's  trespass  to  the  owner  of  the  ducks  ?  If  he  is,  it  might  show 
that  a  Ucense  executed  becomes  a  command.  Or  does  the  license 
amount  to  more  than  this,  "  You  may  do  it  if  you  like,  but  I  will  not 
be  responsible  ?  "] 

B,  by  taking  the  half-crown,  assumes  to  be  the  owner  of  the  ducskii 

and  to  have  authority,  and  according  to  Newman  v.  Zacharpj  Alh^yii'i* 

a«p.  3,  he  would  be  liable.     There  it  was  held  that  an  action  wcmiIiI 

lie  against  a  man  for  saying  that  a  sheep  was  not  the  property  ot  (hi* 

^OL.  XXIV.  23 


^ 


266  COURT  OF   COMMON  PLEAS,  1853-54. 

Atwood  ti.  Ernest. 

plaintiif,  but  an  estray,  whereby  the  bailiff  of  a  manor  seized  it  ua 
estray. 

[Jervis,  C.  J.  Suppose  one  of  two  joint  tenants  authorizes  a  isa 
to  go  over  his  land,  but  before  the  man  goes  the  other  joint  tenant 
forbids  him  to  go ;  is  not  that  a  revocation  of  the  original  license?] 

No.  If  it  is,  it  ought  to  come  by  way  of  replication.  In  this  cat 
the  authority  to  the  defendant  was  to  hold  till  the  work  was  dooe. 
The  notice  and  demand  sent  by  the  plaintiff  was  not  sent  on  bebaK 
of  the  others,  and  there  is  no  evidence  that  the  others  intended  ti 
revoke  their  authority.  The  pleas  are,  therefore,  proved.  The  defemt. 
ant  might  have  pleaded  the  non-joinder  of  the  other  joint  tenants  it 
abatement;  but  his  not  having  done  so  is  no  objection  to  his  pleadiif^ 
that  the  others  authorized  him  to  detain. 

[Maule,  J.  .If  he  had  pleaded  in  abatement  there  would  hm: 
been  no  replication,  but  the  plaintiff  would  have  taken  issue  oi 
the  plea,  and  it  would  have  been  disproved  by  showing  that  otkei-, 
besides  those  named  in  it  were  jointly  interested.  But  you  say  M 
the  allegation  here  that  some  delivered  would  not  be  disproved  lif 
showing  a  delivery  by  them  and  another,  the  plaintiff.] 

One  joint  tenant  may  license  a  dealing  with  the  chattel,  but  il 
must  join  in  an  action  for  an  injury  to  it ;  just  as  all  joint  covenanteei 
must  sue  on  the  covenant,  but  one  alone  may  release.  So  also  aplei 
of  accord  and  satisfaction  with  one  of  several  plaintiiis  suing  on  i 
joint  demand  for  goods  sold  and  delivered  is  good.  Wallace  v.  Ei. 
sail,  7  Mee.  &  W.  264.  As  regards  the  vouchers,  the  evidence  doei 
not  prove  that  the  plaintiff  had  a  separate  property  in  them. 

Maule,  J.  It  appears  to  me  that  this  rule  to  enter  a  verdict  i^ 
the  defendant  on  the  fifth  plea  must  be  made  absolute,  as  I  am  of 
opinion  that  it  was  a  good  plea,  and  was  substantially  proved  & 
sets  up  by  way  of  defence  to  this  action,  that  the  papers  and  docur 
ments  sought  to  be  recovered  were  delivered  to  the  defendant  by  c* 
tain  persons  jointly  entitled  to  them  with  the  plaintiff.  It  does  not 
deny  nor  affibcm  that  the  plaintiff  delivered,  but  says  that  the  othea 
delivered,  and  that  the  defendant  holds  by  the  consent  of  those  othmj 
and  it  was  necessary  for  the  defendant  to  prove  that  those  others  oil 
deliver,  and  that  he  continues  to  hold  by  their  license  and  consent 
Where  several  owners  in  common  of  a  chattel  concur  in  a  delivay 
of  it  to  a  third  person,  the  latter  may  retain  it  until  they  ask  him  w 
return  it.  If  some  of  them  ask  him  to  give  it  back,  and  others  desnt 
him  to  retain  it,  under  those  circumstances,  I  think  no  action  of  dtfj- 
nue  is  maintainable  against  him  at  the  suit  of  those  who  ask  » 
to  have  it  back.  K  one  could  on  his  own  account  ask  to  have » 
returned  to  him,  and  maintain  an  action  if  it  was  refused,  anotW 
might  do  the  same ;  and  so  the  bailee  of  the  chattel  might  be  h«* 
rassed  by  as  many  actions  as  there  might  be  joint  owners  of  w* 
diatteL  It  seems  to  me,  therefore,  clear  enough,  that  if  two  concfl 
in  delivering  a  chattel  of  which  they  are  joint  owners,  that  one  aloB^ 
cannot,  without  the  consent  of  the  other,  demand  it  back,  and  bnflg 
an  action  for  its  detention.     Now,  that  is  the  defence  which  in  ^ 
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stance  is  set  up  by  this  fifth  plea.  It  says  that  the  papers  were  de- 
livered to  him,  the  defendant,  by  the  plaintiff's  partners,  not  denying 
that  the  plaintiff  delivered  ;  that  the  defendant  held,  and  continues 
to  hold  them,  by  their  license  and  consefnt  The  defendant  was  not 
bound  to  detain  themf  but  if  he  does,  I  think  he  is  not  liable  to  an 
action  for  the  detention.  For  these  reasons,  I  think  the  defendant 
has  set  up  a  good  defence  and  proved  it.  It  has  been  sought  to  make 
a  distinction  between  some  of  the  documents  and  others,  and  it  has 
been  said  that  the  plaintiff  held  some  of  them  by  a  right  distinct 
from  his  joint  ownership,  namely,  in  his  character  of  purser  of  the 
mining  company,  and  that  he  had  occasion  and  a  right  to  keep 
them  to  the  exclusion  of  the  other  members  till  he  had  passed  his 
accounts.  I  do  not  mean  to  say  that  there  might  not  be  an  agree- 
ment giving  him  that  right,  nor  that  several  joint  owners  might  not 
agree  that  one  of  them  should  have  the  exclusive  custody  of  their 
cl^ttel.  But  no  resolution  to  the  company  to  that  effect,  nor  any 
thing  of  the  kind,  has  been  given  in  evidence  here.  The  plaintiff, 
who  was  called,  does  not  himself  say  that  there  was  such  a  resolu? 
tion.  All  that  was  relied  on  at  the  trial  and  urged  now  is,  that  the 
plaintiff  being  purser,  and  having  on  former  occasions  used  such 
documents  as  vouchers  for  the  purpose  of  passing  his  accounts,  be- 
cause he  had  not,  on  the  present  occasion,  passed  his  accounts,  it  is 
to  be  assumed  that  he  was  entitled  to  the  exclusive  custody  of  them 
on  this  occasion  also  for  that  purpose.  But  I  think  that  is  by  no 
means  enough  to  take  them  out  of  the  joint  ownership.  They  might 
be,  and  no  doubt  had  been,  used  as  vouchers  for  the  plaintiff,  but  the 
main  object  in  taking  them  was  to  defend  the  company,  in  order  that 
if  they  were  sued  by  tradesmen  whose  accounts  they  had  paid,  they 
might  hsLve  the  receipts  to  produce  as  an  answer  to  their  claims. 
That  being  all  the  evidence,  I  think  that  the  special  right  or  lien,  or 
whatever  it  is  to  be  called,  relied  upon  by  the  plaintiff,  was  not  proved* 
The  facts  resolve  themselves  into  the  simple  case  of  several  owners 
handing  over  their  joint  property  to  a  third  party,  and  not  agreeing 
in  subsequently  demanding  it  back.  One  only,  the  plaintiff,  desiring 
the  defendant  to  return  it  to  his,  the  plaintiff's  exclusive  custody,  and 
the  rest  not  concurring  in  that,  but  allowing  the  defendant  to  hold  it. 
For  these  reasons,  I  think  the  defence  relied  upon  in  the  plea  is  suffi- 
cient, and  that  it  was  proved. 

Cresswell,  J.  I  am  of  the  same  opinion,  and  think  that  we  are 
bound  by  the  agreement  between  the  parties  at  the  trial  to  make  this 
rule  absolute.  It  appears  that  the  documents  in  question  were  placed 
in  the  defendant's  custody  by  the  concurring  will  of  aU  parties  inte- 
rested in  them,  and  that  the  authority  so  conferred  upon  him  was 
never,  as  far  as  several  of  them  were  concerned,  withdrawn.  It  can- 
not be  contended  upon  the  evidence  that  there  was  any  express 
authority  conferred  upon  the  plaintiff  to  demand  the  documents  back 
on  behalf  of  the  rest,  and  if  he  had  no  such  authority  the  original 
ficense  was  never  withdrawn,  but  continued  unimpaired,  and  the 
defendant  has  a  good  defence.     It  has  been  attempted  to  make  a 
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distinction  between  some  of  the  documents ;  but  I  am  not  satis&i 
upon  the  evidence  that  any  such  distinction  can  be  made,  and  di 
understanding  at  the  trial  was  that  the  verdict  was  to  be  entered  fii 
the  defendant  if  the  i&fth  plea  was  proved.  Now,  it  was  proved  tbt 
an  authority  was  conferred  upon  the  defendant  by  all,  and  it  was  not 
proved  that  that  authority  was  withdrawn.  It  was  not  proved,  but  I 
think  there  was  some  evidence, — and  in  that  I  differ  firom  my  brodNT 
Maule,  who  thinks  there  was  none, — firom  which  the  jury  might  haie 
inferred  that  the  plaintiff,  in  his  character  of  purser  of  the  compaoj, 
was  entitled  to  the  sole  custody  of  the  vouchers ;  but  we  caimot  gin 
the  plaintiff  the  benefit  of  that  now. 

Jervis,  C.  J.,  and  Talfousd,  J.,  concurred. 

RiUe  absolute  to  enter  the  verdict  for  the  defendant  on  theji/thpki} 


Sheeht  v.  The  Professional  Life  Absurance  Comfant.^ 

Jane  7,  1853. 

Pleading  —  Plea  of  Judgment  obtained  without  Knowledge  of  Procuu 

To  an  action  on  an  Irish  judgment,  the  defendants,  who  were  a  corporation,  pleaded  du* 
they  were  not  served  with  process  in  the  action,  and  that  "  the  plaintiff  irregiilarlT,  beMj 
the  back  of  the  defendants,  caosed  an  appearance  to  be  entered  for  the  defendwiti,'' Bj» 
thereby  obtained  judgment,  when  the  defendants  were  not  within  the  jurisdiction  of  tta 
court,  and  had  not  been  serred  with  any  process  to  appear  in  the  action :  — 

Edd,  a  bad  plea,  after  the  plaintiff  had  pleaded  over  to  it,  for  not  showing  that  the  deW 
ants  did  not  know  of  the  summons,  or  that  they  did  not  i^pear  in  the  action. 

Qucere,  if  the  13  &  14  Vict  c.  18,  8.  9,  which  provides  for  tubstitation  of  servioe  in  idkm 
brought  in  Ireland,  applies  to  corporations  1 

The  declaration  was  on  a  judgment  recovered  by  the  plaindff 


*  The  decision  in  this  case  necessarily  Farr  v.  Smith,  9  Wendell,  388;  Gi^  ^' 

results  from  the  nature  of  the  ownership  Vaughanj  2  Bailey,  889 ;  Ckinn  v.  R^^ 

oi  proi>erty  held  in  common.    For,  if  one  1  T.  B.  Monroe,  25 ;  Ellis  t.  Ctt/«r,  t 

tenant  in  common  cannot  maintain  detinue  Harrington,  1 29,)  unless  there  has  bees  ^ 

asainst  his  co-tenant,  for  detaining  the  entire  destruction,  or  sale  of  the  arn^ 

chattel,  as  has  been  frequently  held,  (^Bon-  by  one  co-tenant,  in  which  event  90O6 

Tier  Y.  Latham,  1  Iredell^  275,  (1840);  cases  hold  the  other  co-tenant  inay  ^^  ^ 

Carlyle  v.  Patterson,  8  Bibb.  93 ;   Lewis  trover,  recovering  as  damages  his  sb^  ^ 

v.  Night,  8  Littel,  223,)   neither  can  he  the  value  of  the  property.     Weldv.jA^^ 

against  one  who  holds  under  leave  and  21  Rckcring,  559 ;  Rains  v.  J/cA^Ty'* 

license  from  such  other  co-tenant    Neither  Humphreys,  856;   Herrin  v.  Ealoth}^ 

can  one  tenant  in  conuuon  maintain  trover  Maine,  198;   Hxird  v.  Darling,  1^  ^^ 

against  his  co-tenant,  {Webb  v.Danforth,  1  mont,  2U ;  Ilyde  v.  Stone,  7  Weni  354. 
Day,  801 ;  Hyde  v.  Stone,  9  Cowen,  230 ; 

2  22  Law  J.  Rep.  (n.  8.)  C.  P.  244 ;  17  Jur.  651 ;  1  Common  Law  Bep.  588. 
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gainst  the  defendants,  sued  as  a  corporation,  in  the  Court  of  Queen's 
ench,  in  Ireland,  on  the  16th  February,  1852. 
Plea  —  that  the  defendants  were  not,  at  any  time,  served  with  any 
immons  or  process  issuing  out  of  the  said  Court  of  Queen's  Bench 
1  Ireland,  at  the  suit  of  the  plaintiff,  in  tjie  action  upon  which  the  said 
udgment  "was  obtained,  and  that  the  plaintiff,  irregularly  and  behind 
he  backs  of  the  defendants,  caused  an  appearance  to  be  entered  for 
he  defendants  in  the  said  action,  and  thereby  obtained  the  said  judg- 
ment therein,  when  the  defendants  were  not  within  the  jurisdiction 
rf  the  said  court,  and  had  not  been  served  with  any  summons  or 
>ther  process  to  appear  to  the  said  actions,  in  which  the  said  judg- 
ment was  so  obtained  as  aforesaid. 

Replication,  that  the  said  action  in  which  the  said  judgment  and 
decree  were  respectively  obtained,  was  commenced  in  the  said  court, 
the  said  court  being  one  of  the  superior  courts  of  common  law  in 
Ireland,  after  the  making  and  carrying  into  force  of  a  certain  act  of 
parliament  passed  in  the  13th  year  of  our  lady  the  now  queen,  inti- 
tuled, "  An  act  for  the  regulation  of  process  and  practice  in  the  supe- 
rior courts  of  common  law  in  Ireland,"  and  the  said  action  was  duly 
commenced  by  writ  of  summons,  and  in  every  respect  according  to 
the  said  statute,  and  that  after  the  issuing  of  the  said  writ,  and  whilst 
it  was  in  force,  it  was  duly  made  to  appear,  by  affidavit,  to  the  satis- 
faction of  the  said  court  wherein  the  said  judgment  was  obtained, 
that  the  defendants  had  not  been  personally  served  with  the  writ  of 
summons  issued  in  the  said  action,  but  that  the  defendants  then 
resided  out  of  the  jurisdiction  of  the  court,  and  could  properly  be 
served  through  or  upon  a  certain   agent  or  representative   of  the 
defendants  within  such  jurisdiction ;  and  thereupon  the  said  court, 
to  wit,  on  the  16th  of  January,  1852,  did  order  that  the  writ  of  sum- 
mons in  the  said  action  should  be  served  by  delivering  the  same, 
together  with  a  true  copy  of  the  said  order,  unto  and  by  leaving  the ' 
same  with  one  J.  W.  R.,  therein  described  as  agent,  in  I>ublin,  of  the 
defendants,  and  also  by  delivering  true  copies  of  the  said  order  and 
the  said  writ  in  a  letter  in  and  through  the  general  post-office,  direct- 
ed to  the  London  agent  of  the  defendants ;  and  the  plaintiff  there- 
upon then  in  all  things  complied  with  the  said  order,  and  effected 
service  of  the  said  writ  as  thereby  directed ;  and  afterwards,  on  the 
day  and  year  aforesaid,  upon  due  proof  of  such  substituted  service  as 
aforesaid,  by  affidavit,  the  plaintiff,  in  pursuance  of  such  order,  in 
default  of  appearance  by  such  defendants,  in  due  time,  entered  an 
appearance  for  the  said  defendants,  under  and  by  virtue  of  the  said 
statute,  and  proceeded  thereon  in  the  said  action  as  if  the  defendants 
had  entered  their  appearance ;  and  afterwards,  on  the  4th  of  Feb- 
roary,  1852,  the  plaintiff  filed  his  declaration  in  such  action ;  and 
thereupon,  afterwards,  on  the  day  and  year  in  the  declaration  men- 
tioned in  that  behalf,  in  default  of  plea,  the  said  judgment  was 
obtained  as  therein   alleged.     That  afterwards  an  application  was 
made,  on  behalf  of  the  defendants,  by  attorney  and  counsel,  in  the 
said  court,  and  the  said  court  was  then,  on  behalf  of  the  defendants, 
Qioved  to  set  aside  the  said  appearance  and  declaration  filed  in  the 
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said  action  and  all  subsequent  proceedings  theieon  ;  and  on  heanv 
the  said  motion  and  counsel  on  behalf  of  the  plaintiff  and  defenf 
ants,  it  was  ordered  by  the  said  court  that  the  said  motion  shodi 
be,  and  the  same  was  then  refused. 

Rejoinder,  that  the  ^Jefendants  are  and  were  at  the  time  of  ike 
commencement  of  the  said  action  in  the  said  court  in  Ireland  a  on^ 
poration  aggregate,  within  the  true  intent  and  meaning  of  the  said 
statute  in  the  replication  mentioned ;  and  that  they  had  not,  b^oie 
or  at  the  time  of  the  commencement  of  the  said  action^  any  derik, 
treasurer,  or  secretary  within  the  jurisdiction  of  the  said  court,  net 
any  known  and  responsible  officer  or  agent,  or  any  agent,  representa- 
tive,  or  manager  of  their  real  or  personal  estate  within  the  jnnsdictiaD 
of  the  said  court;  and  that  the  plaintiff  caused  and  procored  the  ^id 
orders  to  be  made  by  falsely  representing  to  the  said  court  that  tke 
said  J.  W.  B.  was  the  agent  of  the  defendants  within  the  meaning  €f 
the  said  statute,  whereas  in  truth  and  in  fact  he  was  not  sncb.  agent 

Surrejoinder,  that  the  said  company,  the  defendants,  had,  at  ibt 
time  of  the  commencement  of  the  said  action  in  the  said  Court  of 
Queen's  Bench  in  Ireland,  an  agent  within  the  jurisdiction  of  the  said 
court;  and  that  the  plaintifF  did  not  procure  the  said  order  of  the  said 
Court  of  Queen's  Bench  in  Ireland  in  the  replication  and  rejoinder 
mentioned  to  be  made  by  falsely  representing  that  the  said  J.  W.  & 
was  the  agent  of  the  defendants  within  the  meaning  of  the  said 
statute,  because  the  plaintiff  saith  that  at  the  time  of  the  suing  out 
and  serving  of  the  said  writ  of  summons  in  the  said  action,  as  in  the 
replication  mentioned,  the  said  J.  W.  B.  was  an  agent  of  the  defend- 
ants within  the  jurisdiction  of  the  said  court,  that  is  to  say,  in  the 
city  of  Dublin.     That  the  affidavit  by  which  it  was  made  to  appear 
to  the  satisfaction  of  the  said  court  that  the  defendants  could  be  pio- 
perly  served  with  the  said  writ,  through  or  upon  an  agent  of  the 
defendants,  within  the  jurisdiction  of  the  said  courts  was  an  affidavit 
of  one  B.  E.,  duly  made  and  sworn  in  the  said  court  in  the  said 
action,  and  duly  filed  in  the  said  court  on  the  15th  of  January,  1832^ 
in  which  the  said  writ  was  set  forth  and  recited,  and  it  was  sworn 
and  represented  to  the  court  that  the  said  B.  E.  had,  on  the  day 
and  year  aforesaid,  served  the  Professional  Life  Assurance  Com- 
pany, of  London,  (meaning  the  defendants,  being  such  incorporated 
company,  as  in  the  rejoinder  mentioned,)  with  tiie  original  writ  of 
summons  in  the  said  action,  by  delivering  unto  and  leaving  with  the 
said  J.  W.  B.,  the  agent  for  the  said  company  in  the  city  of  Dublin, 
in  person,  at  his  office,  at,  &c.,  a  trae  copy  of  the  said  original  wiit, 
and  that  he,  the  said  B.  E.,  had  desired  him  to  send  the  said  copy  so 
served  to  the  office  of  the  said  company  in  London,  and  that  he,  the 
said  B.  E.,  at  the  same  time,  showed  him,  the  said  J.  W.  IL,  the  said 
original  writ  of  summons,  and  told  him  the  true  intent  and  meaning 
thereof.     That  the  said  affidavit  being  so  sworn  and  filed  in  the  said 
court,  was  afterwards,  on  the  16th  of  January,  1852,  read  to  the  said 
court  by  counsel,  on  behalf  of  the  plaintiff  in  the  action,  and  that  the 
court,  on  hearing  such  affidavit  read,  did  make  such  order  as  in  the 
replication  in  that  behalf  aUeged,  and  which  said  order  was  in  the 
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terms  following,  that  is  to  say,  "  On  motion  of  Mr.  S.,  of  counsel  for 
the   plaintiff,  and  on  hearing  affidavit  of  B.  E.  read,  it  was  ordered, 
tliSLt  the  service  of  the  writ  of  summons  on  the  defendants  in  this 
ca^ixse,  by  delivering  a  true  copy  thereof,  together  with  a  true  copy  of 
"this  order,  unto  and  by  leaving  the  same  with  J.  W.  B.,  the  Dublin 
SLgent,  and  also  by  inclosing  similar  copies  in  a  letter  through  the 
general  post-office,  directed  to  London,  be  deemed  good  service  of 
the   said  writ  upon  the  said  company."     That  the  said  J.  W.  R.,  in 
the  said  order  mentioned;  was  and  is  the  said  J.  W.  R.  in  the  repli- 
cation and  rejoinder  respectively  referred  to>  and  hereinbefore  in  the 
said  affidavit  also  referred  to.    That  the  plaintiff  so  otherwise  caused 
or  procured  the  said  order  to  be  made  therein  as  aforesaid,  and  that 
he  made  or  caused  to  be  made  no  false  representation  to  the  said 
€X>xirt,  as  in  the  rejoinder  alleged,  nor,  save  as  aforesaid,  any  repre- 
sentation whatever  in  that  behalf;  and  further,  that  the  contents  of 
the  said  affidavit  in  that  behalf  were  in  fact  true. 
Issue  joined  and  demurrer. 

The  defendants'  grounds  of  demurrer  were,  that  the  surrejoinder 
neither  traverses  nor  confesses  and  avoids  the  rejoinder;  that  the 
defendants,  being  a  corporation  aggregate,  the  writ  of  summons  could 
not  properly  be  served  on  an  agent,  the  8th  section  of  the  statute 
requiring  the  service  to  be  on  the  mayor  or  other  head  officer,  town 
clerk,  treasurer,  or  secretary ;  or,  at  least,  it  should  have  been  alleged 
that  the  agent  was  a  known  and  responsible  agent  of  the  defendants, 
or  an  agent  of  their  real  and  personal  estate,  or  an  agent  within  the 
true  intent  and  meaning  of  the  statute. 

The  plaintiff  stated  in  his  points,  that  the  rejoinder  was  bad  in 
substance,  because  the  only  fact  which  the  defendants  could  properly 
allege,  in  answer  to  the  replication,  was,  that  the  affidavit  by  which 
the  court  in  Ireland  were  satisfied  that  they  could  make  the  substi- 
tuted service  was  false. 

ByleSj  Sergt,  {Hoggins  was  with  him,)  in  support  of  the  demurrer. 
The  surrejoinder  is  bad.  The  second  plea  shows  that  the  defendants 
were  not  served  with  any  summons  in  this  action,  and  that  the  plain- 
tiff irregularly  caused  an  appearance  to  be  ent^d  for  them  while 
they  were  out  of  the  jurisdiction.  If  any  question  should  be  raised 
as  to  the  language  of  the  plea,  the  words  <<  behind  the  backs  of  the 
defendants  '^  must  be  taken  to  mean  <^  without  their  knowledge." 

[Cresswell,  J.  I  cannot  give  any  legal  meaning  to  the  words  '^  be- 
hind the  backs  of  the  defendants." 

Maule,  J.  I  give  the  words  their  ordinary  Uteral  meaning ;  but 
we  cannot  take  notice  that  a  judgment  uregularly  obtained  will  not  be 
good.    It  may  be  good  enough  if  no  steps  be  taken  to  set  it  aside.] 

There  does  not  appear  to  be  any  rule  of  law  preventing  the  use  of 
figures  of  speech  in  pleading;  and  the  plaintiff  having  pleaded  over 
to  the  plea,  its  language  must  be  so  construed  as  to  support  it. 

[Jervis,  C.  J.  How  can  the  court  discover  that  the  words  ore  used 
metaphorically  ?] 

By  looking  at  the  context. 
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[Cresswell,  J.  What  is  the  meaning  of  ^^  behind  the  back  of  a 
corporation  aggregate  ?  "  The  pleading  over  in  the  replication  con- 
sists in  stating  that  notice  was  given  to  an  agent.  Does  tha.t  admit 
that  the  corporation  knew  nothing  about  the  action  ?] 

The  13  &  14  Vict,  c  18,  is  the  statute  by  which  the  courts  in  lie- 
land  have  jurisdiction  in  proceedings  against  English  coiporatioiiab 
That  statute  provides,  by  its  8th  section,  that  the  mode  of  service 
of  process  upon  a  corporation  shall  be  by  service  on  the  head  officer, 
clerk,  &c.,  or  some  known  and  responsible  agent.     The  9th  secHcoi 
provides,  <<  that  in  case  it  shall  be  made  to  appear,  by  affidavit,  to 
the  satisfaction  of  the  court  in  which  the  appearance  to  the  purocess 
should  be  made,  or  in  vacation,  of  any  judge  of  either  of  the    said 
courts,  that  any  defendant  has  not  been  personally  served  \idtfa  any 
writ  of  summons,  and  has  not,  according  to  the  exigency  th^reo^ 
appeared  to  the  action,  and  that  due  and  proper  means  'were  nsed 
to  serve  such  writ,  or  that  such  defendant  resides  out  of  the  juri^ 
diction  of  the  court,  and  can  be  properly  served  through  or  npon 
any  agent,  or  representative,  or  any  manager,  of  the  real  or  personal 
estate  of  such  defendant  within  such  jurisdiction,  or  has  removed 
to  avoid  service,  or  on  any  other  good  and  sufficient  grounds,  it  shall 
be  lawful  for  such  court  or  judge  to  authorize  such  substitution  of 
service  through  the  post-office,  or  in  such  manner,  and  "witli  such 
extension  of  time  for  service  and  appearance,  as  to  them  or  him 
shall  seem  fit ;  and  upon  due  proof  of  such  substituted  service  by 
affidavit,  it  shall  and  may  be  lawful  for  the  plaintiff,  in  default  of 
appearance  by  such  defenaant  in  due  time,  to  enter  an  appearance 
for  such  defendant,  and  to  proceed  thereon,  as  if  such  defendant 
had  entered  his,  her,  or  their  appearance."     Now,  it  does  not  appear 
in  the  present  case  that  there  has  been  any  service  upon  an  officer 
or  a  known  or  responsible  agent  of  the  corporation. 

[Jervis,  C.  J.  To  whom  and  to  how  many  persons  must  he  be 
known,  and  to  whom  must  he  be  responsible  ? 

Maule,  J.  It  may  be  that  the  company  appoint  him  agent,  \Hth 
a  proviso  that  he  shall  not  be  responsible,] 

The  agent  must  be  responsible  to  the  company  and  generally  known. 
The  real  question  is,  whether  the  proceedings  were  within  the  know^ 
ledge  of  the  company ;  and  it  is  submitted  that  this  does  not  ap]>ear. 
It  seems  very  doubtml  whether  the  9th  section  of  the  statute,  as  to 
substitution  of  service,  can  apply  to  corporations  at  all. 

WllleSy  (Firdason  was  with  him,J  contra.  The  statute  of  the  13  & 
14  Vict.  c.  18,  was  passed  with  reference  to  the  established  practice ; 
and  it  was  surely  never  intended  that  it  should  take  away  the  jiflis-  • 
diction  possessed  by  the  Irish  courts,  for  the  substitution  of  service, 
ever  since  the  43  Geo.  3,  c  53,  s.  8.  It  has  been  customary  for  many 
years  for  English  insurance  companies  to  have  agents  in  Ireland  on 
whom  substituted  service  has  been  effected.  In  the  case  of  Moloney 
V.  TuUoch^  1  Jones's  Exch.  Rep.  (Irish)  114,  Baron  Pennefather  treat- 
ed such  service  as  proper  and  well  established.  In  a  subsequent  case 
of  Phelan  v.  Johnson^  7  Irish  Law  Rep.  527,  where  it  was  held  that 
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be  Xnish  courts  had  power  to  order  substitution  of  service  of  process 
Lgaixist  a  defendant  out  of  their  jurisdiction,  the  Chief  Baron,  Brady, 
Tk  ajci  elaborate  judgment,  alluding  to  the  provisions  of  43  Geo.  3,  c. 
33^  pointed  out  that  that  statute  confeir^d  powers  upon  the  courts  in 
Lrelaiid  which  the  English  courts  had  never  possessed.  Then,  it  is 
sa^id,  that  the  8th  section  of  the  13  &  14  Vict.  c.  18,  is  the  only  one 
"^^liich  applies  to  corporations,  and  that  the  9th  section  is  not  applica- 
ble. But  the  interpretation  clause  of  the  act  (section  51,)  provides 
that  the  words  '<  party  or  person  "  shall  extend  to  and  include  any 
corporation  or  other  public  body. 

[Cresswell,  J.  But  it  does  not  say  the  word  <'  defendant "  shall 
include  a  corporation.] 

[Maule,  J.  Is  there  any  subsequent  section  to  interpret  the  inter- 
pretation clause  ?  One  would  expect  an  interpretation  clause,  the 
subject  of  which  is  words,  that  the  words  intended  to  be  interpreted 
'would  be  introduced,  not  other  words.] 

It  is  submitted  that  the  defendants  were  sufficiently  served.    But 
the  plea  is  clearly  bad.     The  allegation  that  the  judgment  was  re- 
covered against  the  defendants  irregularly  and  behind  their  backs, 
contains  only  a  statement  of  evidence  tending  to  show  that  the 
defendants  had  no  knowledge,  and  does  not  conclusively  show 
that.     But  there  may  be  a  good  judgment  without  knowledge  on 
the  part  of  the  defendant,  as  in  the  case  of  a  warrant  of  attorney. 
King'  v.    Simmons,  7  Q.  B.  Rep.  289.    In  Reynolds  v.  Fenton,  3 
Ck)m«  B.  Rep.  187,  to  a  declaration  on  a  Belgian  judgment,  there  was 
a  plea  that  the  defendant  was  not  served  with  process  and  had  no 
notice ;  and  it  was  held  bad,  on  the  ground  that  it  did  not  show  that 
the  defendant  was  deprived  of  the  opportunity  of  defending  himself! 
If  the  defendants  did  not  choose  to  take  notice  of  the  summons,  that 
did  not  prevent  the  plaintiff  fron^  entering  an  appearance  for  them, 
and  there  is  no  security  for  giving  notice  of  such  entry. 

Byles,  Sergt.,  in  reply.  In  Reynolds  v.  FeiUon,  Maule,  J.,  drew  the 
distinction  between  the  Belgian  case  and  the  Irish  case  of  Ferguson 
V.  Mahonj  11  Ad.  &  E.  179,  that  the  English  courts  would  take  ju- 
dicial notice  of  the  imperial  acts  which  show  the  law  of  Ireland  to 
be  the  same  as  that  of  England  with  respect  to  the  mode  of  com- 
mencing an  action.  But  the  8th  section  of  the  43  Geo.  3,  c.  53,  and 
the  9th  section  of  the  13  &  14  Vict  c.  18,  should  be  construed  strictly ; 
and  it  is  clear  that  they  apply  not  to  corporations,  but  to  natural  per- 
sons, who  alone  can  be  "  personally  served." 

[Maule,  J.  Some  parts  of  the  9th  section  of  the  13  &  14  Vict.  c. 
18,  must  apply  to  the  natural  person ;  but  then  the  words  "  on  any 
other  good  and  sufficient  grounds  "  might  apply  to  a  corporation.  I 
think  that  personal  service  in  that  section  must  comprehend  what  was 
equivalent  to  personal  service  under  the  former  act ;  and,  therefore, 
must  include  service  upon  the  agent  of  a  corporation.  It  is  consist- 
ent with  the  plea,  that  the  writ  came  to  the  knowledge  of  the  defend- 
ants, and  that  they  appeared.  It  frequently  happens,  that  where  a 
party  appears  for  a  defendant,  the  defendant  comes  and  sets  that  ap- 
pearance aside,  on  the  ground  that  he  has  appeared  himself.] 
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Jervis,  C.  J.  I  think  the  plea  is  bad ;  and  it  is  unnecesBary  to  dieeai 
the  other  points  which  have  arisen  in  the  case.     It  appears  to  m^ 
that  the  plea  only  shows  that  the  defendants  were  not  in  Ireland  it 
the  time  the  appearance  was  entered  and  the  judgment  signed.   Its 
quite  consistent  with  this  plea  that  the  defendants  may  have  knovtl 
that  the  summons  had  issued.     It  is  quite  consistent  with  their  kno»>| 
ledge  of  that,  that  the  defendants  entered  an  appearance  behind  tiieir| 
backs. 

Maule,  J.  I  think  the  plea  is  clearly  bad,  because  I  do  not  see 
how,  any  way,  we  can  infer  fiom  it  the  non-appearance  of  the  defeoP 
ant.  For  all  that  it  avers,  the  judgment  may  have  been  obtained  ot! 
an  appearance  entered  by  the  defendants  themselves. 

Cresswell,  J.,  and  Talfourd,  J.,  concurred. 

Judgment  for  the  plcdn^f. 
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Jnno  13,  1853. 

Practice  —  Pleading  and  Demurring —  Common  Law  Procedure  Ad^ 

1852. 

Where  a  party  has  obtained  a  judge's  order  for  leave  fx>  traverse  and  demur  to  a  pleadicg 
under  the  80th  section  of  the  Common  Law  Procedure  Act,  1852,  and  judgment  haa  beffi 
given  against  him  on  the  dcmarror,  the  court  will  not  rescind  the  order  as  to  the  inverse 
and  strULe  it  out. 

The  plaintiff,  after  judgment  was  given  in  his  favor  upon  a  demll^ 
rer  to  the  surrejoinder  (vide  ante,  p.  268,)  obtained  a  rule  fim,  for  re- 
scinding an  order  made  by  Maule,  J.,  under  the  80th  section  of  the 
Common  Law  Procedure  Act,  1852,  (13  &  14  Vict  c.  75,)  giving  the 
defendants  leave  both  to  traverse  and  demur  to  the  surrejoinder,  and 
directing  that  the  demurrer  should  be  first  disposed  of,  and  for  strik- 
ing out  a  traverse  of  the  surrejoinder  pleaded  by  the  defendant,  by 
te^ang  issue  on  it. 

Byles,  Sergt,  (June  13,)  showed  cause.  In  the  first  place,  the  court 
has  not  the  power  to  strike  out  the  rebutter ;  and  in  the  second  place, 
if  it  had  such  power  it  would  not  exercise  it,  or,  if  it  did,  the  statute 
would  become  a  dead  letter.  The  defendants  have  a  right  to  the  de- 
cision of  a  court  of  error  upon  the  record  as  it  stands. 

Finlason,  in  support  of  the  rule.     The  court  has  power  to  rescind 


I  22  Law  J.  Bep.  (n.  b.)  C.  P.  249 ;  17  Jur;  683. 
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rule  of  IMaule,  J.  It  is  a  matter  left  to  the  discretion  of  the  court 
the  statute,  which  enables  a  judge  to  give  a  party  the  power  to 
ad  and  demur,  which  he  did  not  possess  at  common  law.  For- 
jxly,  it  ivas  at  the  option  of  the  plaintiff,  as  a  general  rule  to  try  the 
estions  of  law  or  of  fact  first     See  CruckneU  v.  Trueman^  9  Mee. 

^V.  684. 

[CR£ssvirEL.L.,  J.     Suppose  the  plea  and  the  subsequent  pleadings 

be  good,  but  the  surrejoinder  to  be  false  in  fact,  would  not  the  de- 
ndants  be  entitled  to  judgment?  Is  not  the  effect  of  the  new 
atute  to  adnait  a  party,  on  application  to  a  judge,  to  demur,  without 
eing  obliged  to  admit  the  facts  —  to  relieve  parties  from  the  difficulty 
I  which  they  were  placed  by  demurring  only  ?] 

This  court  must  proceed  on  the  assumption  that  its  own  judgment 
\  correct,  and  that  the  plea  is  bad. 

Jervis,  C.  X  I  am  of  opinion  that  the  rule  must  be  discharged* 
[f  we  could  be  absolutely  certain  that  the  plea  is  bad,  we  could  do 
tto  harm  by  ordering  the  traverse  of  the  surrejoinder  to  be  struck  out. 
But  we  have  no  right  to  deprive  the  defendants  of  their  writ  of  error. 
It  may  turn  out  that  the  plea  is  very  good,  and  that  the  surrejoinder 
is  good,  but  not  true. 

Maule,  J.  It  is  impossible  to  rescind  the  judge's  prder  upon  which 
the  demurrer  was  founded  and  argued,  and  by  vmich  issue  was  joined 
both  in  fact  and  in  law. 

Cresswell,  J«,  and  Talfouro,  J.,  concurred* 

Ride  discharged. 


Darley  &  others  v.  Martin  &  others.^ 

June  11, 1853. 

W'ifl — Codicil —  Gonstmction  —  Devise  of  Leaseholds — "Estate  for 
Life  —  Executory  Bequest  over — "  Default  of  Issue  "  —  "  Leaving 

A,  bj  his  will,  bequeathed  leaseholds  to  his  daughter  M.  for  her  life,  and  after  her  decease  to 
ber  lawful  issue,  and  "  in  default  of  such  issue/'  to  his  son  G.  and  his  issue.  A  codicil, 
insde  bj  the  testator,  recited  that  he  had  bequeathed  the  leaseholds  to  G.  after  the  death 
of  M.,  and  "  in  default  of  her  leaying  lawful  issue  :  "  — 

B*',  that  the  will  might  be  interpreted  by  the  codicil,  and  that  the  gift  over  in  the  will,  "  in 
demult  of  issue,"  being  therefore  capable  of  importing  a  bequest  over  on  failure  of  issue 
umg at  M.'s  death,  it  Ducht  to  be  taken  in  that  sense;  and  that  even  if  the  limitation  in 
wft  will  gAvo  an  absolute  mterest  to  M.,  there  was  a  good  ezecntorv  bequest  over  to  G.  and 
usissne. 


*  22  Law  J.  Rep.  (k.  g.)  C.  P.  249  ;  17  Jur.  1125 ;  1  Common  Law  Rep.  729. 
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'  ■ 

Ejectment.     By  an  order  of  Cresswell,  J.,  dated  the  15th  of  Apdi 
1853,  a  special  case  was  stated,  which  contained  the  following  facts: 

Case  —  This  was  an  action  of  ejectment,  commenced  by  writ  issoei 
on  the  12th  of  April.  ▲.  d.  1853,  in  which  the  plaintiffs  some  or  one  ef 
them,  claimed  to  be  entitled  to  a  leasehold  Aiessuage  and  premisei^ 
known  as  No.  48  Dorset  Street,  in  the  parish  of  St.  Marylebone,  ia 
the  county  of  Middlesex,  and  to  other  leasehold  messuage  and  pie- 
mises  known  as  No.  42  Beaumont  Street,  in  the  same  parish  bdI 
county.     The  defendants  appeared  and  defended  for  the  whole  of  titt 
premises.     Before  and  at  the  time  of  the  making  of  his  will  heieinaiki 
mentioned,  and  from  thence  until  and  at  the  time  of  his  death,  G^oige 
Darley  was  possessed  of  certain  personal  property,  and  amongst  it  oer 
tain  leasehold  messuages,  with  the  appurtenances,  held  by  him  for 
certain  long  terms  of  years,  that  is  to  say,  two  leasehold  messuage^ 
with  the  appurtenances,  known  as  Nos.  7  and  8  Holley  Piacse,  Hainp* 
stead.  No.  38  Duke  Street,  Manchester  Square,  No.  2  Charles  Street, 
Manchester  Square,  and  No.  48  Dorset  Street  and  No.  42  Beaumont 
Street,  for  which  the  ejectment  is  brought.     On  the  12th  of  June  ^s. 
1820,  the  said  G.  Darley  made  his  will,  which,  so  far  as  it  relates  to 
the  question  in  this  case  was  in  the  words  and  figures  following,  thai 
is  to  say,  "  I  give  and  bequeathe  to  my  son,  Greorge  Darley,  all  thoae 
my  leasehold  messuages,  with  the  appurtenances,  being  Nos.  7  asd 
8  Holley  Place,  Hampstead,  in  the  county  aforesaid,  for  the  term  of 
his  natural  life,  and  from  and  after  his  decease,  I  give  the  same  to  and 
amongst  his  children  living  at  the  decease  of  my  said  son  George, 
share  and  share  alike,  and  if  but  one,  the  whole  to  such  only  child; 
and  in  respect  to  the  messuage  No.  8,  with  the  appurtenances,  I  direct 
that  he  shall  not  assign,  transfer,  or  incumber  the  same  in  any  vaj 
whatsoever,  on  pain  of  forfeiting  his  interest  therein,  to  fall  into  i& 
residue  of  my  estate.  I  give  and  bequeathe  imto  my  beloved  daughter, 
Mary  Darley,  her  executors,  administrators,  and  assigns,  all  that  my 
leasehold  messuage,  with  the  appurtenances,  being  No.    38  Duke 
Street,  Manchester  Square,  aforesaid ;  I  also  give  and  bequeathe  unto 
my  said  daughter,  M.  Darley,  her  executors,  &c.,  all  that  my  lease- 
hold messuage,  with  the  appurtenances,  being  No.  2  Charles  Street, 
aforesaid ;  I  also  give  and  bequeathe  unto  my  daughter,  M.  Darley, 
all  that  my  leasehold  messuage,  with  the  appurtenances,  being  Na 
48  Dorset  Street,  near  Manchester  Square,  aforesaid,  for  tiie  term  of 
her  natural  life ;  and  from  and  after  her  decease,  I  give  and  bequeathe 
the    same  last-mentioned  premises  unto  and  amongst  the  lawful 
issue  of  my  said  daughter,  M.  Darley,  equally  share  and  share  alike, 
with  benefit  of  survivorship,  and  in  default  of  such  issue,  I  give  and 
bequeathe  the  same  unto  my  son  George,  for  his  natural  life,  and 
after  his  decease  to  his  children,  equally,  share  and  share  alike,  ^ith 
the  benefit  of  survivorship.     I  also  give   and  bequeathe  unto  my 
said  daughter,  M.  Darley,  all  that  my  leasehold  messuage,  with  the 
appurtenances,  being  No.  42  Beaumont   Street,   Marylebone,  for 
the  term  of  her  natural  life,  and  from  and  after  her  decease,  I  gi^ 
and  bequeathe  the  same  last-mentioned  premises  unto  and  amongst 
the  lawful  issue  of  my  daughter,  M.  Darley,  equally,  share  and  shaie 
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alike,  with  benefit  of  survivorship ;  and  in  defttult  of  such  issue,  I  give 
the  same  unto  my  son,  George  Dariey,  for  his  natural  life,  and  after 
his  decease,  to  his  children,  equally,  share  and  share  alike,  with  bene* 
fit  of  survivorship." 

By  his  will,  the  testator,  after  giving  certain  specific  and  pecuniary 
legacies  to  his  son  and  daughter,  and  other  persons,  made  his  daugh- 
ter, M.  Dariey,  residuary  legatee,  and  appointed  her  sole  executrix  of  his 
will.  On  the  20th  of  September,  1820,  he  made  a  codicil  to  his  will, 
which  is  in  the  words  and  figures  following,  that  is  to  say,  '^  Whereas 
in  and  by  my  within  written  will  and  testament,  I,  the  said  G.  Dar- 
iey, gave  and  bequeathed  to  my  son,  G.  Dariey,  all  those  my  messu- 
ages Nos.  7  and  8  HoUey  Place,  Hampstead,  for  life,  and  after  his 
decease,  I  gave  the  same  to  his  children  equally,  if  more  than  one, 
and  if  but  one,  then  I  gave  the  same  to  such  only  child,  and  I  also 
gave  and  bequeathed  to  my  said  son  George,  after  the  decease  of  my 
daughter,  M.  Dariey ;  and  in  default  of  her  leaving  lawful  issue,  all 
that  my  messuage  No.  48  Dorset  Street,  near  Manchester  Square,  and 
after  the  decease  of  my  son  George,  I  gave  the  same  last-mentioned 
premises  to  his  children,  equally ;  I  also  gave  and  bequeathed  to  my 
said  son  George,  in  like  manner,  all  that  my  messuage  No.  42  Beau- 
mont Street,  St.  Marylebone.  And  whereas  I  have  made  myself 
liable  to  the  payment  of  500/.  under  and  by  virtue  of  a  certain  note 
of  hand  or  bill  of  exchange,  given  by  me  to  Mr.  Moore,  for  the  use 
and  accommodation  of  my  son  George,  which  will  become  due  on  the 
30th  of  November  next ;  now,  in  case  my  said  son  George  should  not 
pay  the  said  last-mentioned  sum  of  money,  and  indemnify  my  estate 
thereform,  but,  on  the  contrary,  my  executrix  should  be  called  on  and 
be  obliged  to  pay  the  said  note  or  bill  by  the  default  of  my  said  son, 
who  has  promised  to  make  provision  for  the  same,  it  is  my  will,  and 
I  do  hereby  direct  that  in  such  case,  all  the  aforesaid  bequests  con- 
fined in  my  said  will,  in  favor  of  my  said  son  Greorge,  (excepting 
wearing  apparel)  shall  be  revoked  and  of  no  effect,  and  I  revoke  the 
same  accordingly;  but  it  is  my  express  will  that  such  revocation  shall 
extend  to  my  son  Greorge  only,  and  shall  by  no  means  tend  to  defeat 
or  revoke  the  bequests  therein  made  to  his  children  in  any  manner 
whatsoever." 

On  the  4th  of  October  a.  d.  1820,  the  testator,  Gteorge  Dariey,  died, 
without  having  altered  his  will,  except  by  the  said  codicil,  and  the 
said  will  and  codicil  were  duly  proved  by  the  said  M.  Dariey,  the 
executrix,  and  she  assented  to  the  said  several  legacies  and  bequests 
contained  in  the  said  will,  and  among  the  rest  to  the  said  bequests  of 
the  said  leasehold  premises,  with  the  appurtenances,  the  subject  of 
this  action  of  ejectment.  The  said  testator,  Greorge  Dariey,  had  two 
children  only  who  survived  him,  that  is  to  say,  the  said  G.  Dariey,  the 
son,  and  M.  Dariey  mentioned  in  his  said  will.  G.  Dariey  the  son, 
married  in  his  father's  lifetime ;  the  plaintiiis,  G.  Dariey,  M.  I.  F. 
Dariey,  P.  J.  Dariey,  and  M.  T.  Dariey,  were  the  only  issue  of  his  mar- 
riage, who  survived  him ;  he  had  four  other  children,  who  died  in  early 
infancy.  The  last-mentioned  plaintrfTs  were  bom  in  the  lifetime  of 
the  said  testator,  and  were  well  known  to  him.     G.  Dariey  the  senior, 

VOL.  XXIV.  24 
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died  on  the  22d  of  August  a.  d.  1845.  M.  Darley  was  not  married  a 
the  lifetime  of  the  testator,  but  after  his  deaili  married  John  Ibhii^ 
son,  and  she  died  on  the  14th  of  February  a.  d.,  1853,  without  havkg 
any  children. 

The  defendants  are  trustees  of  a  settlement  made  on   the  msi^ 
riage  of  J.  Ibbinson  and  M.  Darley,  and  they  are  in  possession  of  tfe 
leasehold  messuages,  with  the  appurtenances,  the  subject  of  this  afr 
tion  of  ejectment.   J.  Ibbinson  is  alive.    The  question  for  the  opinica 
of  the  court  was,  whether,  under  the  said  will  and  codicil,  the  said 
M.  Darley  took  absolutely  the  whole  interest  in  the  said    leasehold 
messuages  No.  48  Dorset  Street,  and  No.  42  Beaumont  Street,  or 
whether,  after  her  death,  without  leaving  children  or  issue,  the  same^ 
or  any,  or  what  interest  passed  by  the  said  will  and  codicil  to  the  test* 
mentioned  plaintifl^  as  the  only  surviving  children  and  issue  of  G. 
Darley  the  senior.      K  the  said  M.  Darley  took  the  whole  interest  in 
the  said  leasehold  messuages,  then  judgment  was  to  be  entered  for  Ihe 
defendants ;  but  if  on  the  death  of  the  said  M.  Darley,  without  leaving 
children  or  issue,  the  plaintifis  took  any  interest  in  the  said  messuages 
under  the  said  will  and  codicil,  then  judgment  was  to  be  entered  ftr 
the  plaintiffs,  without  costs,  to  recover  possession  of  the  said  mes- 
suages, or  such  part  or  interest  therein  as  the  court  might  duect. 

The  case  was  argued  (April  26)  by  — 

UfUhankj  for  the  plaintifis ;  and 

Dowdeswelly  for  the  defendant^  Our.  adv.  vuU. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court*  This  case 
turns  on  the  construction  of  the  will  and  codicil  of  George  Dariey, 
made  in  the  year  1820.  The  will,  (after  giving  the  testator's  bod 
George  two  houses  in  Hampstead  for  life,  and  after  his  death  to  and 
amongst  his  children  living  at  his  death,)  bequeathes  to  his  daughter 
Mary  the  leasehold  houses  in  question  for  her  life,  and  after  her  death 
to  and  amongst  her  lawful  issue  equally,  share  and  share  alike,  with 
benefit  of  survivorship,  and  "in  default  of  such  issue"  to  the  son  for 
life,  and  after  his  death  to  his  children.  By  a  codicil,  made  shortly 
afterwards,  the  testator,  after  reciting  that  by  his  will  he  had  given 
the  two  houses  in  Hampstead  to  his  son  for  life,  &C.,  and  also  tiiat  he 
had  given  to  his  son  the  houses  in  question  "after  the  decease  of  my 
said  daughter  and  in  default  of  her  leaving  lawful  issue,"  goes  on  to 
provide  that,  in  case  his  son  does  not  indemnify  his  estate  from  a 
certain  debt  of  the  son's  for  which  he,  (the  testator,)  had  made  him- 
self liable,  the  bequest  to  the  son  shall  be  revoked. 

On  the  part  of  the  plaintiffs,  it  was  admitted  to  be  a  settled  rale 
that,  if  the  bequest  would  have  created  an  estate  tail  in  real  estate,  it 
would  confer  the  absolute  interest  in  personal  estate,  such  as  the 


*  The  argument,  with  the  cases  cited,  are  so  fiilly  gone  into  in  the  judgmeat,  that  it 
is  not  deemed  necessary  to  report  it  here. 

*  JisRVis,  C.  J.,  Cbesswkll,  J.,  and  Williams,  J.,  were  present  at  the  argument 
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saseholds  in  question.      Bat  it  was  argued  that  the  language  em- 
loyed  in  the  will  gave  only  an  estate  for  life  to  the  daughter:  for 
bat,  first,  according  to  Lord  Thurlow's  decision  in  Shig'ht  v.  EUtSy  2 
3ro.  C.  C.  570,  a  bequest  of  personal  estate  to  A  for  life  and  after  his 
leath  to  his  issue,  gives  the  legatee  an  estate  for  life  only ;  and  sec* 
>ndly9  that,  at  all  events,  a  bequest  Uke  the  present,  of  personal  estate 
[O  A  for  life,  and  after  his  death  to  his  issue  as  joint  tenants  or  ten- 
Euits  in  common,  being  a  course  of  enjoyment  inconsistent  with  the 
devolution  of  an  estate  tail,  is  only  a  gift  to  A  for  life ;  and  thirdly,  it 
was  contended,  on  the  authority  of  Tilly  v.  CoUyer^  3  Keb.  589,  and 
Bibm  v.  WcUkeTj  Amb.  671,  that  as  the  codicil  recites  that  the  testator 
bad  by  his  ^will  given  the  houses  in  question  to  his  son  after  the  decease 
of  his  daughter  and  in  default  of  her  leaving  issue,  this  was  sufficient 
to  constitute  a  bequest  over  in  accordance  with  the  recital.      And  if 
so,  then  it  was  clear  that  such  a  bequest  over  was  not  bad  for  re- 
moteness, hecause  the  expression,  "in  default  of  leaving  issue,"  as' 
applied  to  personal  estate,  means  issue  living  at  her  death.     The  con- 
tention,  therefore,  was,  that  even  if  the  gift  to  the  daughter  for  life, 
and  after  her  death  to  her  issue,  was  to  be  construed  as  an  absolute 
bequest  to  her,  yet  she  took  it,  according  to  Lyon  v.  Mitchell^  1  Mod. 
467,  subject  to  an  executory  bequest  over  in  the  event  of  her  leaving 
no  issue  surviving  her.     On  the  part  of  the  defendants,  it  was  argued 
that  the  case  of  Knight  v.  Ellis  has  been  in  effect  overruled  by  The 
Attorney »  General  v.  Brighty  2  Keen,  57,  and  Jordan  v.  LowCy  6  Beav. 
350,  and  that  it  is  now  established  that  a  bequest  of  personal  estate 
to  A  for  life,  and  after  his  death  to  his  issue  gives  him  the  absolute 
interest.     And  with  respect  to  the  bequest  to  the  issue  being  to  them 
as  joint  tenants  or  tenants  in  common,  it  was  contended  that  this  is 
immaterial ;  for  that  the  same  rule  must  prevail  in  this  respect  with 
regard  to  bequests  of  personalty,  as  has  been  established  with  regard 
to  devises  of  real  estates  since  the  decision  of  Jes son  v.  Dae,  2  BligL  1. 
And,  as  to  the  effect  of  the  codicil,  it  was  argued  that  an  erroneous 
reference  in  a  codicil  to  the  dispositions  of  the  will  cannot  constitute 
a  new  bequest  in  opposition  to  the  will ;  and  Skerratt  v.  Oakley^  7 
Term  Rep.  492,  was  relied  on.     But  it  appears  to  us  that  the  argu- 
ment with  respect  to  the  effect  of  the  codicil  when  righly  considered 
iS)  not  that  the  will  is  at  all  revoked  or  varied  by  the  codicil,  but 
rather  that  the  wlU  and  codicil  being  all  one  testament,  the  language 
of  the  will  may  be  interpreted  by  that  of  the  codicil,  and  that  accord- 
ingly the  gift  over  in  the  wiU,  "  in  default  of  such  issue,"  being  ca- 
pable of  importing  a  bequest  over  on  failure  of  issue  living  at  the 
death,  it  ought  to  be  inferred  that  the  testator  employed  it  in  that 
sense,  because,  in  the  codicil,  he  refers  to  it  as  if  it  were  a  gift  over  in 
default  of  his  daughter's  leaving  issue,  which,  as  regards  personalty, 
is  tantamount  to  a  gift  on  failure  of  issue  living  at  her  death.     The 
argument  thus  viewed  appears  to  us  to  be  well  founded,  and  we  are 
therefore  of  opinion  that  even  if  the  preceding  limitation  conferred 
an  absolute  interest  on  the  daughter,  such  gift  was  subject  to  a  good 
executory  bequest  over  in  favor  of  the  plaintiffs,  who  are  con»equi;ntly 
entitled  to  our  judgment  Judgment  for  the  plaintiffs. 
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Ellaby  v.  MooreJ 

Mar  9,  1853. 

Practice  —  Common  Law  Procedure  Act  —  Reg.  Gen.  r.  50  —  McUmi 

for  New  Trial. 

Tfae  plaintiff,  on  the  24th  of  March,  gave  notice  of  trial  for  the  first  sittings  fat  Londofl  k 
Eastor  term,  and  on  the  20th  of  April  gave  notice  of  his  intention  to  enter  and  try  & 
cause  as  undefended  at  the  second  sittings.  The  defendant  according! j  did  not  appear  at 
the  first  sittings,  on  the  22d  of  April,  when  the  cause  was  tried,  and  a  yerdict  foimd  fx 
the  plaintiff.  The  defendant,  on  the  6th  of  Maj,  moved  for  a  rule  to  set  aside  tfae  pn>- 
ceedings  for  irregularitj :  — 

Bddj  that  he  ought  to  have  moved  within  four  days  from  the  day  of  triaL 

In  this  case  the  plaintiff  gave  notice  of  trial,  on  the  24th  of  Maidi, 
for  the  first  sittings  for  London  in  last  Easter  term ;  and  on  the  2(hii 
of  April  served  a  notice  of  his  intention  to  enter  and  try  the  cause  as 
undefended  at  the  second  sittings  for  London  in  Easter  term.  The 
defendant  treated  this  latter  notice  as  a  notice  of  trial  by  continuance 
&om  the  first  to  the  second  sittings,  and  did  not  appear  at  the  first 
sittings,  on  the  22d  of  April,  when  the  cause  was  taken  in  hia  ab- 
sence, and  a  verdict  found  for  the  plaintiff  for  22/.  13s*  6(L 

Hawkinsj  on  May  6th,  obtained  a  rule  calling  upon  the  plaintiff  to 
show  cause  why  the  trial  and  verdict,  and  all  subsequent  proceed- 
ings, 8;hould  not  be  set  aside  for  irregularity,  with  costs,  against 
which —  i^ 

Wood  now  showed  cause.  This  motion  was  made  too  late.  By  the 
50th  rule,  issued  in  pursuance  of  section  233  of  the  Common  Law 
Procedure  Act,  "no  motion  for  a  new  trial  shall  be  allowed  after 
the  expiration  of  four  days  firom  the  day  of  trial,  nor  in  any  case 
after  the  expiration  of  the  term,  if  the  cause  be  tried  in  term."  Hie 
cause  was  tried  on  the  22d  of  April,  and  the  motion  was  not  made 
till  after  the  expiration  of  four  days,  not  till  the  6th  of  May. 

HdwkinSj  in  support  of  the  rule.  This  application  may  be  made 
at  any  time  before  the  time  has  elapsed  for  taking  the  next  step  in 
the  cause.  Here  no  step  could  have  been  taken  till  fourteen  days 
after  the  trial,  as  speedy  execution  was  not  granted.  The  plaintiff 
has  an  affidavit  of  merits. 

[Jervis,  C.  J.  It  is  safer  to  hold  strictly  to  the  rule,  and  the  de> 
fendant  has  not  come  in  proper  time.  Suppose  no  notice  had  been 
given  here,  and  there  had  been  a  trial  and  verdict,  and  the  defendant 
had  known  of  it,  he  must  have  come  within  four  days.       If  the  de* 
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endajEit  brings  50/.  into  court  to-morrow,  the  rule  for  a  new  trial 
mH   be  absolate,  without  costs ;  otherwise  it  will  be  discharged,  with 
:209ts  ;    &nd  if  the  defendant  fails  on  the  second  trial,  he  must  pay 
tbe  costs  of  the  first  also. 
J^er  Curiam — 

Rule  cLccordingly. 


Jewbll  v.  Parr,  (or  Parker.) 

May  26  and  27, 1853. 

Bill  of  JExchange  —  Accomrnodation  Bill  —  Re-issue  without  Stamp 

—  Emdence  of  Negotiation  and  Payment. 


action  by  tiie  indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  defendant  plead- 
ed that  he  accepted  for  the  accommodation  of  the  drawer,  that  the  drawer  negotiated  the 
'bill  for  his  own  nse,  and  paid  it  when  it  became  due ;  that  it  was  afterwards  delirered  by 
the  holder  to  the  drawer,  who  then,  wiUiout  the  consent  of  the  defendant,  indorsed  it  to 
tlie  plamtifiT,  without  having  it  re-stamped.  The  bill,  on  beina;  produced  at  the  trial,  had 
the  name  of  the  drawer  on  the  back,  and  a  memorandum  of  me  date  when  it  was  due  on 
tlie  face  of  it;  and  it  appeared  that  Uie  drawer  ddirered  it  to  the  plaintiff  after  that  date : 

Seld,  that  this  was  no  evidence  to  go  to  the  jury  in  support  of  the  allegations  in  the  plea, 
that  the  bill  was  negotiated  by  tae  drawer,  and  paid  at  maturity,  —  commenting  on  Laza' 
na  V.  Cowie,  3  Q.  B.  Bep.  459. 

Qiccere,  whether  the  plea  was  good. 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a 
biU  drawn  by  J.  F.  Allen,  upon  and  accepted  by  the  defendant,  and 
indorsed  by  Allen  to  the  plaintiff 

Second  plea,  that  the  bill  was  accepted  before  it  became  due,  at 
the  request  and  for  the  accommodation  of  J.  F.  Allen,  to  enable 
hizn  to  raise  money  thereon,  or  indorse  the  same  for  his  own  use 
before  the  same  should  become  due,  and  not  otherwise,  and  there 
never  was  any  value  or   consideration  for  the  said  acceptance  or 
payment  by  the  defendant  of  the  amount  of  the  said  bill  or  any 
part  thereof^  except  as  aforesaid,  and  that  the  said  J.  F.  Allen  nego- 
tiated the  said  bill  for  his  own  use  and  benefit,  according  to  the 
said  terms,  and  paid  it  when  it  became  due,  and  the  same  was  then 
delivered  to  the  said  J.  F.  Allen,  by  the  then  holder  thereof,  fully  paid, 
satisfied,  and  discharged,  and  that  the  said  J.  F.  Allen  afterwards, 
•  and  after  the  said  bUl  had  been  so  paid,  and  when  it  was  overdue, 
according  to  the  tenor  and  effect  thereof,  without  the  authority  of 
the  defendant,  indorsed  the  paid  bill  to  the  plaintiff,  the  same  not 
having  been  re-stamped  after  such  payment.     Issue  thereon. 

The  case  was  tried,  before  Talfourd,  J.,  at  the  Middlesex  Sittings, 
after  Easter  term,  when  it  appeared  that  the  bill  was  accepted  for  the 
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accommodation  of  Allen,  who  died  a  short  time  before  the  trial,  and 
who  had  delivered  the  bill  to  the  plaintiff,  immediately  before  hs 
death.  The  biU  was  never  presented  to  the  defendant  lor  pajmem 
till  shortly  before  the  action  was  brought  The  bill,  on  prodoctiooi 
was  fonnd  to  have  Allen's  indorsement  upon  the  back  of  it ;  and  abo 
a  memorandmn  of  the  day  when  it  became  dne  on  the  face,  the  hand- 
writing of  which  was  not  proved ;  and  it  was  not  re-stampedL  'Die 
learned  Judge  left  it  to  the  jury  to  say,  whether  the  bill  was  accepted 
for  Allen's  accommodation,  and  whether  he  negotiated  it  in  his  life- 
time, and  paid  it  when  due ;  and  they  answered  in  the  affirmatm, 
and  found  a  verdict  for  the  defendant.  Leave  was  reserved  to  tiie 
plaintiff  to  move  to  enter  a  verdict  for  him. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and 
enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial, — 

May  26.  l%amaSj  Bergt,  and  Bayes  showed  cause.  The  existence 
of  the  memorandum  upon  the  bill  is  evidence  that  is  was  negotiated, 
as  it  must  be  presumed  to  have  been  made  by  some  person  having 
an  interest  in  the  bill,  to  whom  it  had  been  indorsed ;  and  the  fact 
that  the  bill  was  in  llie  hands  of  the  drawer,  raises  the  presnmptioB 
that  he  had  paid  it. 

[Maule,  J.  The  memorandum  is  scarcely  enough  of  itself  to  prove 
that  the  bill  had  been  negotiated,  because  it  might  have  been  made 
by  the  drawer  when  he  was  attempting  to  get  it  negotiated.] 

It  was,  at  all  events,  some  evidence  to  go  to  the  jury  alone;  wift 
the  other  curcumstances  of  the  case.  It  is  presumed  that  a  bin  is  ac> 
cepted  vdthin  a  reasonable  time  after  the  drawing,  Boberts  v.  Bethe% 
12  C.  B.  778 ;  s.  c.  14  Eng.  Rep.  218,  and  it  may  equally  well  be  pre- 
sumed that  an  indorsement  takes  place  within  a  reasonable  time  after 
the  acceptance.  It  may  also  be  presumed  that  the  memorandmn 
was  made  at  the  same  time  as  the  indorsement  and  the  negotiation 
of  the  bill. 

[Cresswell,  J.     Or  at  the  time  of  an  attempted  negotiation.] 

Moreover,  it  may  be  presumed,  that  an  accommodation  bill  has 
been  negotiated,  and  that  presumption  is  strengthened  by  the  memo- 
randum. Then,  if  the  bill  was  negotiated,  it  may  be  inferred  that  it 
was  paid  when  due,  if  it  be  found  after  that  time  in  the  hands  of  Ae 
drawer. 

May  26  and  27.  Byles^  Sergt,  and  Wood.  There  was  no  evidence 
to  go  to  the  jury  in  support  of  the  plea.  The  defence  is  founded , 
upon  the  Stamp  law ;  and  it  was  necessary  in  order  to  support  it  to 
show  that  the  bill  had  been  negotiated  before  it  was  due,  and  bad 
been  paid  at  maturity  by  the  party  liable  upon  it  It  is  founded  upon 
the  case  of  Lazarus  v.  Uowie. 

[Maule,  J.  There  seems  to  be  a  defence  without  reference  to  the 
Stamp  laws.  Apart  &om  the  Stamp  laws,  if  the  defendant  accepted 
for  the  accommodation  of  the  drawer,  who  paid  the  bill  when  due, 
and  afterwards  re-issued  it,  might  not  the  acceptor  insist  that  his  con* 
tract  was  to  pay  the  bill  in  the  event  of  the  drawer  not  paying  it,  and 
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^^sehen  the  drawer  paid  the  bill,  then  the  acceptor's  liability  was  at  an 
«nd  ?     Beck  v.  Robley,  1  R  Black.  89,  n.    * 

"Without  considering  the  Stamp  law,  if  the  accommodation  accep- 
'toT  leave  the  bill  in  the  hands  of  the  drawer,  he  will  be  liable  to  an 
Innocent  indorsee. 

[Mauls,  J.  If  a  bill  be  re-issaed  with  the  acceptor's  consent,  then 
t;he  Stamp  law  requires  a  new  stamp ;  bat  if  the  bill  be  re-issued 
^vvithout  his  consent,  then  there  is  a  defence  without  the  Stamp  Act.] 
Here,  the  defence  is,  that  the  bill  was  paid  by  Allen  after  it  was 
due,  so  as  to  make  a  new  stamp  requisite.  The  payment  of  a  bill 
cloes  not  of  necessity  stop  its  currency.  Harmer  v.  Steele^  4  Exch. 
Hep.  1 ;  Carruthers  v.  Westj  11  Q.  B.  Rep.  143 ;  and  Stein  v.  Yglesias^ 
X  Cr.  M.  &  R.  565 ;  show  that  an  accommodation  bill  may  be  in- 
dorsed after  it  is  due.  It  oue^ht,  therefore,  to  have  been  proved,  that 
the  bill  was  indorsed,  and  that  it  was  paid  when  due.  There  was 
not  in  this  case  evidence  either  of  negotiation  or  of  payment 

Jervis,  C.J.  I  think  that  this  rule  shoidd  be  made  absolute.  The 
chief  question  arises  upon  the  second  plea,  which  is  founded  upon 
the  case  of  Lazarus  v.  Cowie^  and  which,  for  the  purpose  of  the 
present  argument,  we  must  assume  to  be  a  good  plea.  I  do  not,  in- 
deed, concur  in  the  opinion  of  the  Court  of  Queen's  Ben^  in  that 
case,  for  I  do  not  understand  why  a  bill,  because  it  requires  a  new 
stamp,  is  a  bill  which  could  be  re-issued  if  there  were  no  Stamp  law. 
I  think  it  is  not  correct  to  say,  that  the  drawer  of  an  acconmiodation 
bill  is  the  party  who  is  to  pay.  The  acceptor  is  the  first  party  bound 
to  pay  upon  the  bill,  whatever  claim  he  may  have  against  the  drawer. 
In  order  to  prove  the  plea,  it  was  necessary  to  show  that  the  bill  was 
issued  before  it  was  due ;  that  it  was  paid  when  due,  and  that  it 
-was  then  re-issued,  when  it  would  be  void,  because  the  original  stamp 
"was  exhausted,  and  no  new  one  affixed.  But  these  facts  not  having 
been  proved,  the  jury  were  not  warranted  in  finding  for  the  defendant 
upon  the  plea.  With  respect  to  the  indorsement,  which  is  a  fact 
relied  upon  in  argument,  certainly,  in  the  ordinary  course  of  business, 
a  bill  which  is  not  to  be  negotiated  is  not  indorsed  till  it  is  to  be  put 
in  circulation ;  but  on  the  other  hand,  a  person  holding  an  accommo- 
dation bill,  and  who  is,  there£(fte,  anxious  to  negotiate  it  to  raise 
money,  will  be  likely  to  indorse  it  for  that  purpose.  Then,  as  regards 
the  memorandum  upon  the  bill  of  the  time  at  which  it  would  become 
due,  it  is  true  that  it  might  have  been  made  by  a  subsequent  holder 
of  the  bill ;  but  it  is  equally  probable  that  it  might  have  been  made 
by  the  drawer  himself  when  endeavoring  to  negotiate  it  The  in- 
dorsement and  the  memorandum,  therefore,  are  quite  consistent  with 
the  fact  of  the  bill  never  having  been  negotiated ;  and  I  think  there 
was  no  evidence  from  which  a  jury  would  have  been  justified  in  find- 
ing that  fact  proved.  Moreover,  tiiere  was  no  proof  of  the  payment 
alleged.  If  there  had  been  any  evidence  of  the  negotiation  of  the  bill, 
the  fact  of  its  being  in  the  drawer's  possession  might  have  been  evi- 
dence of  payment  It  may  be,  that  if  the  drawer  ever  parted  with 
the  possession  of  the  bill  at  all,  it  was  only  by  way  of  pledge.     For 
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these  reasons,  I  am  of  opinion,  that  there  was  no  evidence  to  sappoR 
either  of  the  allegations  ih  the  plea.  I  think,  therefore,  that  the  vf» 
diet  oaght  to  be  entered  for  the  plaintiiC 

Maule;  J.     I  am  of  the  same  opinion.     I  think  there  was  no  evi* 
dence  to  warrant  the  jury  in  finding  that  the  material  all^lio&s 
were  proved.     It  cannot,  perhaps,  be  said  with  jvopriety  that  where 
the  facts  proved  are  consistent  as  well  with  the  negative  as  with  tlie 
affirmative  of  the  allegation  sought  to  be  established,  there  is  no  en- 
dence  to  go  to  a  jmy.    K  that  rme  were  laid  down,  it  might  in  manj 
cases  exclude  evidence,  which,  though  slight,  ought  to  be  submitted 
to  the  jury.     It  is  a  question  of  degree  which  cannot  be  measoied 
arithmetically.     Applying  the  principle,  De  minimis  non  curai  kXi 
when  it  is  said  there  is  no  evidence  to  go  to  the  jury,  we  mean  that 
there  is  no  sufficient  evidence  reasonably  to  satisfy  a  jury  that  tbe 
fact  is  proved ;  but  there  may  be  evidence  such  as  to  satisfy  a  joj 
notwithstanding  that  the  contrary  of  the  fact  is  consistent  with  ^ 
evidence.    For  example,  when  the  question  at  issae  is,  whether  a 
document  was  written  by  a  certain  person  or  not,  and  a  witness  con* 
versant  with  that  person's  handwriting,  says  he  believes  it  was  wtt 
ten  by  him,  it  is  quite  consistent  with  his  evidence  that  the  docomeirt 
was  not  jmtten  by  him,  and  yet  a  jury  would  be  \^ell  justified  iA 
finding  on  that  evidence  that  it  was,  even  though  other  witnesaeB 
should  state  their  belief  that  the  handwriting  was  not  that  of  the 
person  in  question.     In  the  case  of  presumptive  evidence  of  fadsy  ^ 
possibility  of  the  contrary  is  not  to  be  excluded.     A  high  degree  of 
probability  must  often  be  treated  as  amounting  to  certainty.    Kvea 
m  criminal  cases,  it  constantiy  happens  that  evidence  is  acted  upon, 
even  to  the  inffiction  of  the  extreme  penalty  of  the  law,  which  does 
not  exclude  the  possibility  of  a  state  of  things  consistent  with  tbe 
innocence  of  the  party  charged.     In  the  present  case,  however,  flieie 
is  not  even  a  presumption  raised  in  favor  of  the  truth  of  the  plea.  B 
is  quite  as  probable  upon  the  evidence,  that  the  bill  was  not  paid  by 
the  drawer  when  due,  and  afterwards  re-issued,  as  that  it  vf^tB.   b 
the  case  of  Lazarus  v.  Cowie  the  court  placed  the  defence  entiidy 
upon  the  19th  section  of  the  Stamp  Act,  saying,  that  the  payment 
by  the  accommodation  drawer  waif  equivalent  to  payment  by  a^ 
acceptor  for  value,  and  operated  to  discharge  the  bill  and  put  an  end 
to  it.     That  doctrine  may,  perhaps,  be  caiUed  in  question;  but  the 
court  in  that  case  based  ite  decision  upon  the  assumption,  that  ^y 
pent  by  the  accommodation  drawer  discharged  the  bill  entirely;  and 
if  that  be  so,  it  could  not  be  contended  that  he  could  afterwards  !«• 
issue  the  bill  in  order  to  charge  somebody  else ;  and  if  payment  by 
such  a  drawer  be  equivalent  to  payment  by  an  acceptor  for  value, 
that  would  be  a  good  defence,  independentiy  of  th^  Stamp  Act,  be- 
cause the  firesh  indorsement  would  be  an  atteinpt  to  render  the  fl^ 
ceptor  and  other  parties  liable  upon  a  new  biU.   The  plea  of  i^^ 
V.  Coiffie^  it  may  be  observed,  did  not  allege  that  the  bill  was  re-issued 
without  the  consent  of  the  acceptor,  and  supposing  it  to  have  been 
re-issued  with  his  consent,  then  without  the  Stamp  Act  that  would 
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iiLCLire   charged  him  as  upon  a  new  bill,  his  consent  operating  as  a  re- 
Lsariie  of  his  acceptance.     In  such  a  case,  the  Stamp  Act  would  have 
l^eeii  the  only  defence.     The  court  may  have  tacitly  proceeded  upon 
'fclia.t  ground,  considering  a  bill  re-issued  as  a  new  bill.     Besides,  in 
^liat  case,  the  plea  admitted  the  acceptance  alleged  in  the  declaration, 
cuid,  therefore,  that  the  bill  was  issued  by  the  authority  of  the  de- 
fendant ;  and  then  the  sole  defence  would  be  founded  upon  the  want 
of  a  new  stamp,  the  former  one  being  ftmctus  officio.     In  the  present 
ease,  there  being  no  evidence  to  establish  the  defence  raised,  the  ac- 
ceptor will  have  to  pay  the  bill,  and  can  have  his  remedy  against  the 
estate  of  the  drawer. 

Cr£sswell,  J.    I  am  of  the  same  opinion,  and  in  order  to  decide 
the  question  before  the  court,  it  is  quite  unnecessary  to  say,  whether 
the  plea  be  good  or  bad.     At  the  trial,  leave  was  given  to  the  plain- 
tiff to  move  to  enter  a  verdict  in  his  favor,  and  we  are  bound  to  make 
Ms  rule  absolute  for  this  purpose,  if  there  was  no  evidence  to  be  sub- 
xnitted  to  the  jury  in  support  of  the  plea.     Now,  there  were  but  two 
facts  established,  the  one  beinff  the  memorandum  on  the  face  of  the 
bill,  and  the  other,  the  name  of  the  drawer  upon  the  back  of  it.  These 
facts  might  raise  some  suspicion  or  surmise,  but  they  would  scarcely 
be  sufficient  to  enable  a  person  to  form  a  judgment  upon  the  ques- 
tion.    No  jury  could  really  find  from  these  facts  that  the  bill  had 
been  negotiated ;  and  the  evidence,  therefore,  was  not  fit  to  go  to 
the  jury. 

Talfoubb,  J.  I  still  retain  the  opinion  which  I  expressed  at  the 
trial,  that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
material  allegations  in  the  plea. 

Rule  absolute. 


GiBBS  and  another  v.  Flight  and  another.^ 

June  2, 1853. 

Judge^s  Order — Rule  of  Court — Conditional  Order  to  pay  Money — 

Execution  —  Practice. 

In  an  action  of  troTer,  by  chnrchwardens,  to  recover  a  parish  book,  Erie,  J.,  to  whom  the 
cause  was  referred  after  yerdict,  by  consent  of  the  parties,  made  an  order,  which  was  made 
a  role  of  court,  that  the  costs  of  ]x>th  sides  shoold  be  paid  by  the  parish.  The  cause  came 
on  for  trial  a  second  time,  when,  by  like  consent,  it  and  all  matters  relating  to  it  were,  by 
order  of  Nisi  Prius,  which  was  maiae  a  rule  of  court,  referred  to  Williams,  J.,  to  direct  in 
what  manner  the  ord^r  of  Erie,  J.,  was  to  be  carried  into  effect.  Williams,  J.,  on  the  10th 
of  Augost,  1852,  made  an  order  upon  he  defendants  to  pay  the  plaintifi^  their  costs  on 
the  1st  of  March,  1853,  "unless  in  tne  mean  time  the  sum  be  paid  to  the  plaintiffs  out  of 
the  parish  funds.**    This  order  was  made  a  rule  of  conrt  in  Michaelmas  term,  1852,  and 

1  22  Law  J.  Bep.  (n.  8.)  C.  P.  256 ;  1  Common  Law  Bep.  829 ;  17  Jur.  1034. 
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the  defendants  not  haying  paid  the  money  on  the  1st  of  Mardi,  1853^  execnlkm  wm  M 
against  them :  — 

Jlddf  first,  that  the  order  of  the  10th  of  August  was  a  Judge's  order,  and  not  an  award,  ^; 
tliat  Williams,  J.,  had  not  exceeded  his  authority  in  making  it. 

Secondly,  that  the  order  being  conditional,  was  not  an  "order  to  pay  money,"  witlmii 
meaning  of  the  1  &  2  Yict.  c.  110,  upon  which  execution  could  issue. 

Trover,  by  the  plaintiffs,  as  churchwardens  of  St  StepheiAi 
Walbrook,  for  a  book  belonging  to  the  parish. 

Pleas  —  First,  that  the  plaintijfFs  were  not  church'waxdens ;  secoiMiji 
that  the  plaintifis  were  not  possessed  as  churchwardens ;  thirdly,  iMt 
guilty. 

The  action  came  on  for  trial  in  December,  1844,  when  a  veraa 
was  found  for  the  plaintiffs,  subject  to  a  special  case,  -with  liberty  # 
turn  it  into  a  special  verdict.  In  Michaelmas  term,  1846,  judgmot 
was  given  on  the  special  case,  and  the  court  directed  a  nonsuit  tok 
entered,  being  of  opinion  that  the  election  of  the  plaintii&  as  cfanict* 
wardens  was  invalid. 

After  this  judgment  had  been  delivered,  it  was  referred  to*Erfe,i| 
to  settle  the  special  verdict,  and  on  the  26th  of  February,  1848>i 
memorandum  to  the  following  effect  was  signed  by  the  counsel  m 
both  sides :  — "  The  judgment  of  the  Court  of  Common  Pleas  1» 
stand,  and  the  select  vestry  to  be  at  an  end,  they  nnd^rtaking  w* 
voluntarily  to  raise  the  question  again.     The  costs  of  both  sides  to 
be  paid  out  of  the  parish  funds.     K  either  party  require  it,  a  fomJ 
document  to  be  drawn  up,  embodying  the  above,  to  be  settled  bj 
Talfourd,  Sergt.,  and  Mr.  Cowling,  or  such  person  as  they  shall  ap» 
point"     This  memorandum  was  made  an  order  by  Erie,  J^  dated 
the  26th  of  February,  and  this  order  was,  in  Hilary  term,  1848,  ma* 
a  rule  of  court  on  motion  by  the  plaintiff.    Difficulties  having  arisffl 
in  carrying  out  this  order,  a  venire  de  novo  was  directed  by  the  Court 
of  Error,  and  the  cause  came  on  again  for  trial  on  the  14th  of  JonCi 
1850,  when  an  order  of  Nisi  Prius  was  made,  with  the  conseat  cf 
both  parties,  that  a  juror  should  be  withdrawn,  and  that  the  can^ 
and  all  matters  relating  to  it  should  be  referred  to  Erie,  J.,  who  v^ 
to  have  power  to  direct  in  what  manner  the  former  rule  of  Hitey 
term,  1848,  was  to  be  carried  into  effect,  and  from  time  to  time  to 
direct  and  decide  what  ought  to  be  done,  and  that  in  case  of  any 
doubt  respecting  the  construction  of  his  lordship's  order,  or  any  thing 
relating  thereto,  the  matter  should  be  referred  back  to  him,  io^ 
quotiesj  and  that  the  costs  of  the  special  jury  should  be  in  his  loit 
ship's  discretion ;  and  that  if  his  lordship  declined  to  accept  the  abor^ 
reference,  then  this  cause,  and  all  matters  relating  to  it,  should  be 
referred  to  Williams,  J.,  who  was  to  have  in  every  respect  the  safflc 
powers ;  and  that  either  of  the  said  parties  should  be  at  liberty  to 
move  the  Court  of  Common  Pleas  that  the  said  order  might  be  made 
a  rule  of  court. 

This  order  of  Nisi  Prius  was,  on  the  11th  of  July,  1850,  made  a 
rule  of  court,  on  motion  by  the  plaintiffs ;  and  Erie,  J.,  having  d«^ 
ed  to  accept  the  reference,  WilHams,  J.,  undertook  it,  and  directed 
that  the  costs  in  the  action  of  the  plaintiffs  and  of  the  defendant 
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respectively  should  be  taxed,  as  between  attorney  and  client,  and  the 
scume  ^were  respectively  taxed  by  one  of  the  masters  of  the  court,  the 
plaintiffs'  at  1,735/,  5^.  5d^  and  the  defendants'  at  1,005/.  75.  Id. 

On  the  10th  of  August,  1852,  Williams,  J.,  made  an  order  which, 

after  reciting  the  rule  of  court  of  Hilary  term,  1S48,  and  the  rule  of 

coixrt  of  Trinity  term,  1850,  proceeded  as  follows :  "  And  Wherea5  the 

said  Mr.  Justice  Erie  declined  to  aocept  the  said  reference,  and  L  the 

ixoclersigned,  have  taken  on  myself  the  burden  of  the  same;    and 

^irbereas  the  costs  of  the  plaintiffs,  of  and  relating  to  the  said  cau5e, 

have  been  taxed  at  the  sum  of  1,735/.  55.  5dL;  and  whereas  dcnbts 

have  arisen  respecting  certain  matters  relating  to  the  said  order  of  the 

Bald   Mr.  Justice  Erie,  namely,  respecting  the  manner  in  which  the 

said,  former  rule  of  Hilary  term,  1848,  is  to  be  carried  into  effect,  and 

T^bat  from  time  to  time  ought  to  be  done  for  the  purpose  of  carrying 

the  same  into  effect ;  I,  upon  hearing  counsel  on  both  sides,  and  upon 

reading  the  affidavits  of  liie  plaintiffs  and  defendants  respectively,  do 

order,  direct,  and  decide  that  the  defendants  do  pay  to  the  plainTil&, 

at;  the  office  of  their  attorneys,  Messrs.  Phillips  &  Sons,  11  Abchurch 

Xjane,  on  the  1st  day  of  March,  1853,  between  the  hours  of  ten  and 

four,  the  said  sum  of  1,735/.  55.  5c/.,  unless  in  the  mean  time  the  said 

8111X1  be  paid  to  the  plaintifik  out  of  the  funds  of  the  parish  of  St. 

Stephen,  Walbrook. 

**  Edward  Vaughan  Williams." 

In  Michaelmas  term,  1852,  this  order  was,  on  motion  by  the  plain- 
tif&,  made  a  rule  of  court,  and  the  defendants  not  having  paid  the 
plaintiffs  the  1,735/.  55.  5d.  on  the  Ist  of  March,  the  latter  informed 
the  defendants  that  execution  woidd  be  issued  against  them  for  that 
sum,  upon  which  application  was  forthwith  made  to* a  judge  at 
chambers  to  discharge  the  rule  of  court  of  Michaelmas  term,  lSo2 ; 
and  on  the  5th  of  March,  1853,  Piatt,  B.,  made  an  order,  that  on  the 
defendants  bringing  the  money  into  court  within  a  week,  all  proceed- 
ings should  be  stayed  tiU  the  fifth  day  of  this  term.    The  defendants, 
in  obedience  to  this  order,  paid  the  money  into  court,  on  the  11th  of 
March ;  and,  on  a  subsequent  day, 

Bramwell  obtained  a  rule,  calling  upon  the  plaintifis  to  show  cause 
why  the  rule  of  Michaelmas  term,  1852,  the  order  of  Williams,  J., 
and  the  execution  issued  against  the  defendants  should  not  respec- 
.  tively  be  set  aside,  and  why  the  sum  of  1,735/.  55.  5ct,  paid  into  court 
by  the  defendants  pursuant  to  the  order  of  Piatt,  B.,  should  not  be 
paid  out  of  court  to  the  defendants ;  and  why  the  plaintiffs  should 
not  pay  to  the  defendants  the  costs  of  and  occasioned  by  the  said 
I     role,  the  said  execution,  and  of  this  application. 

The  defendants  in  their  affidavits  stated,  that  at  the  time  the  order 
of  Erie,  J.,  was  made,  they  had  not  in  their  possession  or  under  their 
control  any  moneys  or  property  belonging  to  the  parish  of  St.  Stephen, 
Walbrook ;  but  that  all  the  moneys,  with  the  exception  of  certain 
funds  in  the  Court  of  Chancery,  and  all  the  trust  estates  of  the  parish 
were  in  the  possession  or  under  the  control  of  the  plaintiiT  Gibbs,  as 
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the  sole  snniving  tnistee  of  the  estates  of  the  parish,  and  that  tkjj 
the  defendants,  have  not  now,  nor  have  they  ever  had,  in  their 
sion  or  under  their  control  any  funds  or  moneys  of  the  pamh, 
have  they  any  means  of  acquiring  or  obtaining  possession  of 
such  moneys  or  property,  and  that,  as  they  verily  believe,  upon 
signing  of  the  memoranoum  of  the  26th  of  February,  1848,  and 
the  drawing  up  the  order  of  Nisi  Prius,  it  was  not  contemplated 
intended  by  them,  or  by  their  counsel  or  attorney,  that  they  were 
be  in  any  event  personally  liable  to  pay  the  plaintiffs'  costs,  bnt, 
the  contrary,  that  the  arrangement,  upon  the  drawing  up  the  on 
of  Nisi  Prius,  expressly  provided  for  the  carrying  out  the  ruk 
Hilary  term,  1848,  which  directed  the  costs  of  both  sides  to  be 
out  of  the  parish  funds. 

Thesiffer  and  Cowlings  showed  cause.  The  order  of  WilliaiB^I 
J.,  was  not  an  award,  but  a  judge's  order.  Wilson  v.  Northrop^  4 
Dowl.  P.  C.  441 ;  it  was  orimnally  intended,  and  has  been  through- 
out these  proceedings  treated  as  such. 

[Cress WELL,  J.  If  it  was  not  a  judge's  order,  there  was  no  foimda« 
tion  for  the  rule  of  court  of  last  Michaelmas  tenn.] 

The  order  was  made  in  conformity  with  the  counsel's  arrangemea^ 
and  they  consented  that  an  order,  i.  e.  a  judge's  order,  should  be 
made.     They  agreed  that  a  certain  thing  should  be  done  by  mean 
of  a  certain  instrument,  which  meant  that  it  should,  be  done  in  the 
particular  way  in  which  that  instrument  operated.     The  order  viU 
made  on  the  10th  of  August,  a  copy  of  it  was  served  on  the  defeni 
ants  and  on  their  attorney  on  the  11th.     It  was  made  a  rule  of  ooaii 
on  the  2d  of  November,  and  on  the  4th  the  rule  .was  served  on  il» 
defendants  and  on  their  attorney.    On  the  6th,  the  order  was  registo- 
ed  as  required  by  the  1  &  2  Vict  c  110.     On  the  12th,  a  certificaie 
of  its  registration  was  served  on  the  defendants  and  on  their  attom^j 
and  they  took  no  notice  of  it  during  that  Michaelmas  term  and  toe 
following  Hilary  term,  nor  until  after  the  plaintiff  was  entitled  w 
take  out  execution.     It  is  now  too  late  to  set  it  aside.     ^^*^^J' 
Carter,  3  Dowl.  P.  C.  657;  and  Clements  v.  Weaver,  4  Sc.  N.  B.^ 
Secondly,  this  is  an  order  on  which  execution  can  issue  under  to  i 
&  2  Vict  c.  110. 

[Cress  WELL,  J.  The  order  contains  an  alternative;  ought  it  d» 
to  be  an  absolute  order  for  the  payment  of  money,  to  come  wit»^ 
the  statute  ?] 

It  is  an  alternative  order  made  absolute  by  lapse  of  time,  ihe  c^^ 
dition  not  having  been  fulfilled.  The  condition  "unless  the  s^?^ 
paid  to  the  plaintif&  out  of  the  funds  of  the  parish,"  was  ioT  v^ 


relief  of  the  defendants;  and  they  take  advan^ige  of  it  ^y.^'j,^ 
defence  to  any  execution  that  may  be  issued     It  is  no  objection  ^ 
the  order  is  in  the  alternative,  and  no  difficulty  can  arise  in  ifsniD? 

j.i__   __  -J.       ta.    •_ 1 A_    xi_  _    '3^ J.  •_ flAfinn  (H 


execution  on  it.     It  is  analogous  to  the  judmient  in  an  ^^\u 
detinue,  which  is  always  in  the  alternative,  for  the  goods  ^^  ^ 
value.     Chitty's  Forms,  105,  152,  and  on  that  judgment  eiem^ 


issues. 
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Bramwellj  Willis j  and  T.  JoneSj  in  support  of  the  rule.   There  is  no 
BLffidavit  that  this  order  was  made  by  consent,  nor  does  the  order 
ttself  say  so ;  if  it  did,  it  would  no  doubt  be  analogous  to  the  judg- 
ment in  an  action  of  detinue.  *  But  such  an  order  as  this  can  only  be 
iralid  by  consent,  for  a  judge  qtid  judge,  has  no  power  to  make  such 
WLXi    order.     It  can,  in  fact,  only  stand  as  an  award.     Harrison  v. 
'Wright^  13  Mee.  &  W.  816 ;  but  as  an  award  it  is  bad,  and,  being  bad 
CLS  an  order  also,  it  has  no  validity  at  all.     Secondly,  there  was  no 
po^wer  to  make  this  order  a  rule  of  court.     As  an  award  it  could  not 
l>e  made  a  rule  of  court ;  and  as  an  order  for  the  payment  of  money, 
being  in  the  alternative,  it  does  not  come  within  the  statute.     No 
execution  can  'issue  on  it,  for  if  the  writ  follow  the  order  it  is  bad, 
as  the  sheriff  must  first  ascertain  whether  the  parish  has  paid  the 
plaintiffs,  the  order  being  conditional,  and  if  the  writ  varies  from  the 
order,  it  is  also  bad. 

Owr.  adv.  vuU, 

The  judgment  of  the  court ^  was  now  delivered  by 

Jervis,  C.  J.     This  was  an  application  to  set  aside  an  order  of 
^Williams,  J.,  which  was  made  a  rule  of  court,  and  the  execution 
which  has  issued  upon  it;  and,  also,  to  compel  a  return  of  the  money 
paid  into  court,  under  an  order  of  Piatt,  B.,  the  payment  of  the  money 
into  court  being  the  condition  upon  which  he  stayed  the  proceedings. 
It  is  unnecessary,  in  the  view  which  we  take  of  the  case,  to  discuss 
several  points  which  were  raised.     The  first  question  is,  whether  the 
order  of  Williams,  J.,  can  be  set  aside  on  the  ground  that  he  had  no 
authority  to  make  such  an  order  ?     We  are  of  opinion  that  this  part 
of  the  rule  must  be  discharged,  because  we  think  that,  under  the  cir- 
cumstances, he  had  power  to  make  the  order.     The  subject-matter 
of  which  he  was  to  dispose  was  the  order  of  Erie,  J.,  not  an  award. 
It  is  trae,  that  when  it  was  left  to  him  to  say  what  was  the  effect  of 
the  order,  the  mode  in  which  it  weis  left  to  him  might  bear  the  con- 
struction that  it  was  intended  to  be  in  the  nature  of  a  reference ;  but, 
as  the  mode  in  which  he  was  to  pronounce  his  judgment  was  not 
pointed  out,  it  was  left  to  him  as  a  judge  to  decide  on  the  effect  of  a 
judge's  order ;  and  we  think  it  was  intended,  and  that  the  order  is  in 
substance  this  — that  he  should  act  in  the  ordinary  way  in  which  a 
judge  acts,  by  judge's  order ;  and  that,  in  making  an  order  accord- 
ingly, he  did  not  exceed  his  authority.    Being  a  judge's  order,  it  was, 
as  a  matter  of  course,  made  a  rule  of  court ;  and,  therefore,  that  part 
of  the  rule  which  seeks  to  set  aside  the  order  and  the  rule  made 
thereon  must  be  discharged.     It  is  unnecessary,  however,  to  decide 
whether  the  learned  judge  exceeded  his  authority  in  the  order  he 
made.    It  might  be  contended  that,  having  selected  hifn  as  the  per- 
son to  piit  a  construction  upon  the  order  of  Erie,  J.,  and  he  having 


•  I  Jervi's,  C.  J.,  Cbesswell,  J.,  Williams,  J.,  and  Talpourd,  J.,  having  been 
counaei  in  the  cause,  took  no  part  in  its  decision. 

VOL.  XXIV.  25 
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done  so,  the  parties  were  bound  by  his  decision.  But  then  comes  the 
question  as  to  the  execution,  founded  on  the  rule  of  court,  ixrhetbB 
the  order  is  an  ^  order  to  pay  money  "  under  the  statute  of  Victon 
And,  upon  that  point,  we  think  that  the  execution  must  be  set  aside; 
for  we  cannot  consider  that  an  order  to  pay  money  upon  a  conditioOf 
under  such  circumstances  as  in  the  present  case,  is  such  an  order  as 
will  satisfy  the  statute.  We,  therefore,  think  that,  so  far  as  this  mie  seeb 
to  set  asiae  the  execution  founded  upon  the  rule  of  court,  it  ought  to 
be  made  absolute ;  and,  as  the  necessary  consequence,  that  the  mon^ 
paid  into  court  must  be  paid  out  to  the  defendants ;  but,  as  thej 
asked  more  than  they  were  entitled  to,  we  think  it  must  be  ^ithoi^ 
c^sts. 

Rule  accardingkf. 


Udnby  v.  East  India  Company.' 

Jane  6,  1853. 

Income4ax  —  AnmdUmi  of  E.  L  C.  resident  abroad^  exempt 

A  cItU  servant  of  the  E.  I.  C.  in  receipt  of  an  annaitj  out  of  the  Civil  Service  Fensun 
Pond,. is  entitled,  while  resident  abroad,  to  receive  it  free  from  income  tax. 

This  was  a  special  case,  which  stated  that  the  plaintiff  was  a  ciTiI 
servant  of  the  East  India  Company,  resident  at  Boulogne,  and  enti* 
tied  to  an  annuity  of  1,000/.,  payable  quarterly  out  of  a  fund  ocxn- 
posed  of  money  subscribed  by  the  civU  servants  themselves  at  the 
rate  of  four  per  cent  upon  their  salaries,  and  money  contributed  bj 
the  East  India  Company  in  equal  proportion  to  that  subscribed ;  the 
whole  fund  being  invested  and  managed  in  India.  That,  by  an 
arrangement  with  the  East  India  Company,  the  annuitants  have  the 
option  of  receiving  the  annuity  in  Inoia  from  the  managers  of  the 
fund,  or  of  being  paid  at  the  East  India  House  in  London,  the  con)- 
pany  being  in  that  case  provided  with  money  out  of  the  fund  for  the 
purpose  of  making  the  payment  The  plaintiff  had  elected  to  reoeiye 
his  annuity  in  London,  and  had  received  a  certificate  stating  him  to 
be  entitled  to  demand  and  receive  from  the  Court  of  Directors  of  the 
India  Company  in  London  the  sum  of  £ . 

The  plaintin  in  person  contended  that  he  was^  entitled  to  receire 
the  annuity  free  from  income-tax,  the  fund  out  of  which  it  was  paid 
being  located  in  India,  and  he  himself  being  resicfent  abroad. 

Watfordj  contra,  contended — -'first,  that  the  company  paid  the 
annuity  out  of  their  revenue,  and  that  was  to  be  taken  as  if  in  £ng- 


117  Jar.  1078 ;  21  Law  Times  Bep.  185 ;  22  Law  J.  Bep.  (js.  s.)  C.  P.  260. 
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IslekI  ;  secondly,  that  the  company  were  not  liable  by  action,  the  27th 
seotion  of  the  act  making  it  imperative  upon  the  company  to  pay  the 
etssessment  made  by  the  directors,  and  giving  a  remedy  by  appeal 
&gsuxist  the  assessment 

Okbsswell,  J.   The  case  does  not  state  that  there  was  any  assess- 
xnenl:  ;   and  your  second  point  does  not  arise. 

Th.e  court  were  of  opinion,  upon  the  first  point  that,  the  fond  being 
stetted  in  the  case  to  be  invested  in  India  and  managed  there,  the 
money  was  received  by  the  plaintiff  at  Calcutta  through  agents  in 
I^fondon,  and  was  £ree  from  the  tax. 

Judgment  for  plaintiff. 


MoFFATT  t;.  Dickson,  clerk,  &c.^ 

April  25,  and  June,  8, 1858. 

County  Lunatic  Asylum  —  Probationary  Plans^  Liability  for. 

K.  declaration  against  tho  clerk  to  a  committee  of  yisiton  of  a  connty  lunatic  asylum,  under 
the  8  &  9  Vict.  c.  126,  ss.  16,  17,  stated,  that  the  committee  under  the  statute  agreed  with 
the  plaintiff,  in  consideration  that  he  would  render  his  services  as  an  architect  in  examin- 
ing the  site  of  a  proposed  lunatic  asylum,  and  preparing  the  requisite  probationary  draw- 
ing for  the  committee,  and  all  other  drawings  required  to  be  submitted  to  the  Commis- 
sioners in  Lunacy  and  the  Secretary  of  State,  that  a  certain  sum  should  be  paid  to  him, 
and  a-rerred  that  he  did  prepare  requisite  probationary  drawings  for  the  approval  of  the 
said  committee,  and  was  ready  to  prepare  all  other  drawings  to  be  submitted  to  the  com- 
missioners and  Secretary  of  State,  but  that  the  committee  wrongfully  discharged  him,  and 
prevented  him  from  completing  the  agreement.    Second  plea,  that  the  plaintiff  did  not 
prepare  the  requisite  proDationary  drawings.    Fifth  pica,  that  a  reasonable  time  had 
elapfied  for  the  plaintiff  to  prepare  the  requisite  probationary  drawings  for  the  approval  of 
the  said  committee,  and  that  the  plaintiff  prepared  divers  drawings  which  were  not  ap- 
proved of  by  the  committee,  but  rejected  by  them,  and  that,  save  as  foresaid,  the  plaintiff 
did  not  prepare  any  probationary  Swings  for  the  approval  of  the  committee,  wherefore, 
Ac:  — 

Beid,  that  "  probationary  **  drawings  meant  drawings  to  be  approved  of  by  the  committee, 
the  commissioners,  and  tho  Secretary  of  State ;  that  if  any  of  the  visitors  could  contract  for 
tbe  payment  for  plans  not  approved  of,  yet  there  was  no  contract  here  which  would  make 
them  liable  for  dismissing  the  plaintiff;  and  that  the  plaintiff  could  not  recover  on  the  in- 
debitatus  coonts. 

QMBrcy  first,  whether  the  visitors  had  power  to  contract  for  the  payment  for  plans  not  ulti- 
mately approved  of;  secondly,  whether  mandamus  to  tho  treasurer  of  the  county  would 
be  the  proper  remedy  in  such  a  case ;  ^irdly,  whether  the  derk  could  be  sued ;  and  whe- 
ther the  county  would  be  liable  on  sudi  a  contract. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  com- 
plained of  William  Dickson,  who  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  had  been  and  was  duly  nominated  and 
appointed,  and  was  accordingly  then  and  still  is,  according  to  the 


1  22  Law  J.  Rep.  (n.  s.)  C.  P.  265;  1  Common  Law  Rep.  294;  17  Jur.  1009; 
13  Conunon  Bench  Rep.  543. 
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•  

force,  form,  and  effect  of  the  several  statutes  hereinafter  mentioiidt 
clerk  to  the  visitors  acting  under  and  by  virtue  and  in  pursuance  dt . 
a  certain  act  of  parliament,  made  and  passed  in  a  session  of  padii^ 
ment  held  in  the  eighth  and  ninth  years  of  the  reign  of  Her  Majea^ 
Queen  Victoria,  intituled  "An  act  to  amend  the  laws  for   the  p»* 
vision  and  regulation  of  lunatic  asylums  for  counties  and  borough^ 
and  for  the  maintenance  and  care  of  pauper  lunatics  in  England;' 
and  of  a  certain  other  act  of  parliament  of  the  ninth  and  teath  yeas 
of  the  reign  of  Her  Majesty  Queen  Victoria,  intituled  "  An  act  te 
amend  the  law  respecting  lunatic  asylums,  and  the  care  of  p&nps 
lunatics  in  England ;  "  and  of  a  certain  other  act  of  parliament  madai 
and  passed  in  a  session  of  parliament,  held  in  the  tenth  and  elevemfli 
years  of  the  reign  of  Her  Majesty  Queen  Victoria,  intituled  "An  act 
for  the  amendment  of  the  laws  relating  to  the  provision  and  regi^ 
tion  of  lunatic  asylums  for  counties  and  boroughs  in  England : ''  Bad 
who  has  been  summoned  to  answer  the  said  W.  Moffatt,  aocordiag 
to  the  force,  form,  and  eflfect  of  the  said  statutes.     For  that  v^hereu 
after  the  passing  of  the  said  several  statutes  above  mentioned,  and 
according  to  the  force,  form,  and  effect,  and  in  pusuance  thereof 
a  committee  of  visitors  had  been  appointed  and  elected  for  the  visitar 
tion,  managemwt,  providing,  and  erecting  of  an  asylum  for  the  pau- 
per lunatics  of  the  county  of  Northumberland ;  and  thereupon,  by  a 
certain  agreement  then  made  by  and  between  the  said  plaintiff  and 
the  said  committee  of  visitors,  by  virtue  and  in  pursuance  of  the  sa^ 
several  statutes  above  mentioned,  it  was  agreed  that  in  consideradoa 
that  the  said  plaintiff  would  render  his  services  as  an  architect^  in 
examining  the  site  of  the  proposed  lunatic  asylum,  for  the  paupa 
lunatics  of  the  said  county  of  Northumberland,  and  preparing  tiie 
requisite  probationary  drawings  for  the  approval  of  the  said  com- 
mittee of  visitors,  and  all  other  drawings  and  documents  required  to 
be  submitted  to  the  commissioners  in  lunacy,  and  afterwards  to  tbe 
secretary  of  state,  according  to  the  said  several  statutes  above  men- 
tioned in  that  behalf  made  and  provided,  and  subsequently  would 
prepare  the  whole  of  the  working  drawings,  estimates,  and  specifica- 
tions for  an  asylum  to  contain  200  pauper  lunatics  and  patients,  the 
said  committee  of  visitors  for  the  visitation,  management,  proTiding, 
and  erecting  of  such  asylum,  as  in  that  behalf  aforesaid,  agreed  wi& 
the  said  plaintiff  that  they  would  pay  to  him  the  sum  of  437/,  Ito 
And  the  said  plaintiff  avers,  that  although  he  did  afterwards,  and 
before  this  suit,  render  his  services  in  examining  the  site  of  the  pro- 
posed lunatic  asylum,  and  did  prepare  the  requisite  probatignai; 
drawings  for  the  approval  of  the  said  committee  of  visitors,  and  hath 
always  been  ready  and  wiUing  to  prepare  all  other  drawings  and 
documents  required  to  be  submitted  to  the  Commissioners  in  Lunacy, 
and  afterwards  to  the  Secretary  of  State,  as  in  that  behalf  aforesaid 
mentioned,  and  subsequently  to  prepare  the  whole  of  the  working 
drawings,  estimates,  and  specifications  for  an  asylum  for  200  pauper 
lunatics  and  patients,  of  all  which  premises  the  said  committee  of 
visitors  had  due  notice,  yet  the  said  plaintiff  in  fact,  saith  that  the 
said  committe  of  visitors  did  not,  nor  would  permit  or  suffer  the  said 
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gaintifr  to  pToceed  to  complete  the  said  agreement,  and  then  wholly 
ndered  and  prevented  him  firom  so  doing,  and  then  wrongfully  dis- 
ebarged  him  from  any  further  performance  or  completion  of  the  said 
agreement  and  promise,  whereby  the  said  plaintiif  hath  lost  and  been 
deprived  of  the  profits  and  advantages  which  he  otherwise  might 
and  would  have  derived  and  acquired  from  the  completion  of  the  said 
works.    Second  count,  that  whereas  also  the  said  committee  of  visit- 
ors heretofore^  to  wit,  on  the  day  and  year  last  aforesaid,  were  indebt- 
ed to  the  said  plaintiff  in  the  sum  of  600/.  for  the  work  and  labor,  care, 
diligence,  and  attendance  by  the  said  plaintiff  done,  performed,  and 
bestowed  as  an  architect  in  and  about  the  examining  divers  sites  for 
buildings,  and  the  drawing  divers  plans,  elevations,  and  sections  of 
buildings  for  the  said  committee  of  visitors  at  their  request,  under 
and  in  pursnance  of  the  said  several  statutes  above  mentioned,  and 
in  and  about  divers  other  works  for  the  said  committee  of  visitors  at 
their  request,  under  and  in  pursuance  of  the  said  several  statutes 
above  mentioned,  and  for  divers  journeys  and  attendances  of  the  said 
plaintiff,  in  and  about  the  business  of  the  said  committee  of  visitors 
at  their  request,  under  and  in  pursuance  of  the  said  several  statutes 
above  mentioned ;  and  in  600/.  for  the  money  found  to  be  due  to  the 
said  plaintiff  firom  the  said  committee  of  visitors,  under  and  in  pur- 
suance of  the  said  several  statutes  above  mentioned,  upon  an  account 
then  stated  between  the  plaintiff  and  the  said  committee  of  visitors ; 
and  thereupon  the  said  committee  of  visitors,  in  consideration  of  the 
premises  in  the  said  last  two  counts  respectively  mentioned,  to  wit, 
on  the  day  and  year  last  aforesaid,  promised  the  plaintiff  to  pay  him 
the  severai  sums  of  money  in  the  last  two  counts  respectively  men- 
tioned. 

Pleas — First,  as  to  the  first  count,  that  the  said  committee  of 
vi&itoTs  did  not  promise  in  manner  and  form  as  in  that  count  alleged. 
Secondly,  to  so  much  of  the  first  count  of  the  declaration  as  relates 
to  the  non-performance  by  the  said  committee  of  the  said  agreement, 
and  of  their  promise  in  that  count  mentioned,  that  the  plaintiff  did 
not  prepare  the  requisite  probationary  drawings  in  the  said  count 
mentioned  as  alleged.     Thirdly,  as  to  the  same,  that  the  plaintiff  did 
not  prepare  the  working  drawings  in  the  first  count  mentioned; 
fourthly,  to  so  much  of  the  first  count  of  the  declaration  as  relates  to 
the  said  committee  not  permitting  or  suffering  the  plaintiff  to  proceed 
to  complete  the  said  agreement,  and  hindering  and  preventing  him 
from  so  doing,  and  wrongfnUy  discharging  Wm  from  any  furtiier  per- 
fonnance  or  completion  of  his  said  agreement  and  promise,  that  a 
icasonable  time  had  elapsed  after  the  making  of  the  said  agreement, 
and  before  the  said  time  when,  &c.,  in  the  said  first  count  in  that 
behali  mentioned  for  the  plaintiff  to  prepare,  and  within  which  he 
jnight  and  ought  to  have  prepared  the  requisite  probationary  draw- 
^gs  of  the  proposed  lunatic  asylum,  for  the  approval  of  the  said  com- 
mittee; nevertheless,  the  plaintiff,  though  often  requested  by  the  said 
committee  so  to  do,  did  not  nor  would,  after  the  making  of  the  said 
agreement  and  before  the  said  time  when,  &c.,  or  at  any  other  time, 
prepare  the  said  drawings,  to  wit,  the  requisite  probationary  drawings 

as* 
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of  the  said  proposed  lunatic  asylum  for  the  approval  of  the  said  (»»• 
mittee ;  wherefore  the  said  committee,  to  wit,  at  the  time  in  the  saii 
first  count  in  that  behalf  mentioned,  discharged  the  said  plaintiff  fioB 
the  further  performance  and  completion  of  his  said  agreement,  anl 
refused  to  permit  him  to  complete  the  same,  as  they  lawfully  migld 
for  the  cause  aforesaid.     Fifthly,  as  to  so  much  of  the  declarations 
relates  to  the  said  committee  not  permitting  or  sufTering  the  plaintiff 
to  proceed  to  complete  the  said  agreement,  and  hindering  him  aai 
preventing  him  from  so  doing,  and  wrongfully  dischargihg  him  fton 
any  further  performance  or  completion  of  his  said  agreement  aod 
promise,  that  a  reasonable  time  had  elapsed  after  the  making 'of  liie 
said  agreement,  and  before  the  said  time  when,  &c,  for  the  plaintifr 
to  prepare,  and  within  which  he  might  and  ought  to  have  prepaid, 
the  requisite  probationary  drawings  of  the  said  proposed  lunatic  dsf 
lum  for  the  approval  of  the  said  committee ;  that  the  plaintiff  d^ 
after  the  making  of  the  said  agreement,  and  before  the  said  time 
when,  &c.,  prepare  divers,  to  wit,  ten  drawings,  to  wit,  of  the  sud 
proposed  lunatic  asylum  for  the  approval  of  the  said  couimittee:  bnl 
the  defendant  says  that  the  last-mentioned  drawings  were  not  ap* 
proved  of  by  the  said  committee ;  on  the  contrary,  the  defendant  say^ 
that  the  said  drawings  were  disapproved  of  and  rejected  hj  the  said 
committee,  whereof  the  plaintiff  had  notice ;  that,  s^ve  as  aforcflaid, 
the  plaintiff  did  not  prepare  any  probationary  drawings  of  the  sairf 
proposed  lunatic  asylum  for  the  approval  of  the  said  committee; 
wherefore  the  said  committee  did,  to  wit,  at  the  time  in  the  said  first 
count  in  that  behalf  mentioned,  discharge  the  plaintiff  from  the  furthff 
performance  and  completion  of  his  said  agreement,  and  did  refuse  to 
permit  him  to  proceed  to  complete  the  same,  as  they  lawfully  migH 
for  the  cause  aforesaid ;  verification.     Sixthly,  to  the  first  count,  that 
the  plaintiff  was  not  ready  or  willing  to  prepare  the  drawings  and 
documents  required  to  be  ^bmitted  to  the  Commissioners  in  Lunacy, 
and  afterwards  to  the  Secretary  of  State,  as  in  the  first  count  men- 
tioned as  therein  alleged.     Seventhly,  to  the  second  count,  payment 
into,  court  of  lOOZ.     The  plaintiff  joined  issue  on  all  the  pleas,  &^^ 
the  third,  and  to  that  he  demurred,  and  had  judgment  on  the  d^ 
murrer.^ 


«  The  8  &  9  Vict.  c.  126,  s.  17,  enacts,  "That  the  committee  of  visitors  for**/ 
county  or  borough,  counties  or  boroughs,  for  which  an  asylum  or  an  additional  **y™^ 
or  additional  accommodation  for  pauper  lunatics,  shall  for  the  time  being  be  require<^swuj 
subject  as  hereinafter  mentioned,  procure,  examine,  and  determine  on  plans  and  es^natisf 
of,  and  contract  for,  the  purchase  of  lands  and  buildings,  (and  in  the  case  of  baildu^ 
either  with  or  without  any  fittings-up  and  ftimiture  belonging  thereto,)  and  for  bou^ 
ing,  erecting,  altering,  improving,  restoring,  furnishing,  and  completing  an  asyia^  ^ 
additional  asylum,  or  additional  accommoimtion  for  the  pauper  lunatics  of  the  oountjt 
&c.,  for  which  such  visitors,  or  such  of  them  as  shall  not  be  elected  by  subscriben« 
aforesaid,  shall  be  appointed,  or  for  those  of  the  same  pauper  lunatics  for  wkoni  toert 
shall  not  be  proper  accommodation  in  any  existing  asylum,  or,  with  the  consent  oiuie 
said  Poor  Law  Commissioners,  and  of  the  guardians  or  overseers  of  tJie  parish  or  unioO) 
for  adapting  any  workhouse  for  all  or  any  of  the  same  lunatics  who  may  be  cAromc  lo- 
natics  ;  and,  subject  as  aforesaid,  shall  also  contract  for  making,  la>ing  out,  as<i  ^ 
pleting  the  yards,  courts,  outlets,  grounds,  lands,  and  appurtenances  to  such  asyM 
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At  the  trial,  before  Jervis,  C.  J.,  at  the  London  sittings  after  Trinity 
srm,  1852,  the  following  facts  appeared  in  evidence :  —  On  the  18th 
f  March  y  1848,  the  committee  ef  visitors  for  the  managing  and 
recting  a  lunatic  asvlnm  in  the  county  of  Northumberland,  passed 
L  xesolution  authorizing  the  defendant,  their  clerk,  to  write  to  the 
>laintiflr  to  inform  him  "  that  they  were  ready  to  agree  to  the  sum  of 
L37£  lO's.  to  be  paid  to  him  for  his  services  in  examining  the  site,  pre- 
paring' the  requisite  probationary  drawings  for  the  approval  of  the 
3omniittee,  and  all  other  drawings  and  documents  required  to  be 
submitted  to  the  Commissioners  in  Lunacy,  and  afterwards  to  the 


or  additional  asylam,  or  workhouse,  and  also  from  time  to  time  to  purchase  any  land  or 
Iniildings  for  the  purpose  of  enlarmng  or  improving  aii}*  such  ^isylum,  workhouse,  or 
the  yards,  courts,  outlets,  grounds,  land,  and  appurtenances  thereto ;  and  every  con- 
tractor shall  give  to  the  clerk  to  such  visitors  sufficient  security  for  the  due  perform- 
ance of  the  contract ;  and  every  such  contract,  and  all  orders  relating  thereto,  shall  be 
entered  in  a  book  to  be  kept  by  the  clerk  to  such  visitors ;  and  when  such  asylum,  or 
workhouse,  and  appurtenances,  or  (as  the  case  may  be)  the  additions  to,  or  alterations 
^reof,  shall  be  declared  to  be  completed,  then  such  book  shall  be  deposited  and  kept 
among  the  records  of  the  county  or  borough,  or,  in  the  case  of  two  or  more  counties 
or  boroughs  having  united  for  the  purpose  of  such  contract,  among  the  records  of  such 
one  of  the  unitesd  counties  or  boroughs  as  shall  have  paid  the  largest  proportion  of  the 
expenses  of  such  contract;  and  every  such  book  may  be  inspected  at  all  reasonable 
times  by  any  person  contributing^  to  the  rates  of  such  county  or  counties,  borough  or 
boroughs  respectively,  and  also  if  any  part  of  such  expenses  has  been  paid  by  volun- 
tary subscriptions,  by  any  of  such  voluntary  subscnoers ;  and  a  copy  of  every  such 
book  shall  be  kept  at  the  asylum  or  additional  asylum  which  shall  have  been  erected  or 
provided;  and  au  lands  and  building  so  to  be  purchased  as  aforesaid  shall  be  conveyed 
to  such  person  or  persons  as  the  visitors  by  whom  the  same  shall  be  purchased  shall 
^link  fit,  in  trust  K>r  the  purposes  of  this  act :  Provided  always,  that  the  said  visitors 
shall  from  time  to  time  make  their  report  to  the  General  or  Quarter  Sessions  of  the 
county  or  borough,  counties  or  boroughs,  for  which  they  or  such  of  them  as  shall  not 
have  been  elected  by  subscribers  as  aforesaid,  shall  be  elected,  of  the.  several  plans,  es- 
timates, contracts,  and  purchases  which  shall  have  been  agreed  upon,  and  of  the  sum 
or  sums  of  money  necessary  to  be  raised  and  leried  for  demying  the  purchase-moneys 
and  expenses  thereof  on  the  county  or  borough,  or,  in  the  case  of  two  or  more  coun- 
ties or  boroughs  having  united  for  such  purposes,  on  each  or  every  of  such  counties  or 
boroughs,  which  plans,  estimates,  contracts,  and  purchases  shall  be  subject  to  the  appro- 
bad6n  of  the  court  or  courts  of  General  or  Quarter  Sessions  of  such  county  or  coun- 
ties, and  of  the  justices  of  such  borough  or  boroughs,  before  the  same  shall  be  com- 
pleted or  carried  into  execution.** 

The  28th  section  enacts,  "  That  every  committee  of  visitors  shall  submit  all  proposals 
and  agreements  for  uniting  counties  and  boroughs  and  other  asylums  for  the  puiposes 
of  this  act,  and  aU  propos&  for  building  or  providing  asylums,  or  the  buildings,  yards, 
outlets,  or  appurtenances  thereto,  or  additional  accommodation  for  pauper  lunatics,  and 
all  contracts,  and  all  plans  which  may  be  intended  to  be  adopted  for  such  asylums,  ac- 
commodation, and  premises  to  the  Conunissioners  in  Lunacy,  who  shall  make  such  in- 
qmries  in  reference  thereto,  and  to  the  lunatics  to  be  provided  for,  as  they  shall  deem 
proper,  and  shall  report  thereon  in  writing  to  one  of  her  Majesty's  principal  secretaries 
Qt  state ;  and  the  estimates  of  the  costs  and  expenses  of  carrymg  into  execution  such 
contracts  for  any  of  the  purposes  of  this  act,  in  reference  to  the  purchase  of  land,  or 
the  building  or  proriding  any  asylum,  or  additional  asylum  or  acconunodation  for 
panper  lunatics,  snail  be  submitted  to  her  Majesty's  said  secretary  of  state ;  and  no 
rocn  proposals,  weements,  contracts,  estimates,  or  plans  shadl  be  accepted,  executed, 
or  earned  into  effect  until  the  same  shall  be  approved  of  by  the  ssdd  secretary  of  state 
°7_jn^ng  under  his  hand  and  seal" 
The  16th  section  directs,  "  That  the  committee  of  visitors  shall  sue  and  be  sued  by 
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Secretary  of  State,  and  subsequently  to  prepare  the  -whole  of  tie 
working  drawings.     Estimates  and  specifications  for  an  asylum  i^ 
contain  200  patients : "  and  to  add  that  the  committee  were  defflroo 
to  have  the  work  commenced  as  soon  as  could  be  made  convenieii 
The  clerk  accordingly  wrote  to  the  plaintiff  that  the  cominittee  wm 
ready  to  accede  to  his  proposal  to  pay  him  the  sum  of  437/.  IO5.  fti 
his  services,  &c.,  as  mentioned  in  ihe  resolution.     The  plaintiff  afk^ 
wards  examined  the  site  of  the  proposed  luetic  asylum,  and  drew 
three  sets  of  plans.     The  first  set  of  plans  was  laid  before  the  coo- 
mittee  in  April,  1848,  when  the  committee  were  of  opinion  thattke 
arrangement  was  likely  to  provide  well  for  the  uses  intended,  but  &^ 
approved  of  the  elevation,  both  from  its  appearance  and  its  probubfe 
cost,  and  requested  the  plaintiff  to  prepare  another  elevation.    Tie 
plaintiff  proceeded  to  alter  the  elevation,  being  attended  in  Londn 
from  time  to  time  by  several  members  of  the  committee.     In  H» 
mean  time,  it  was  discovered  that  the  site  originally  proposed  fortte 
lunatic  asylum  had  been  underwrought  for  coal ;  and,  accordinjglY,  * 
new  site  was  selected,  but  this  did  not  necessitate  any  alteration  ia 
the  original  plans.     The  second  set  of  plans  was  considered  by  Ac 
committee  in  April,  1849,  and  was  disapproved  of,  because  the  style 
of  architecture  was  much  too  ornamental  and  costiy,  and  the  piam- 
tiff  was  required  to  furnish  other  probationary  drawings  of  a  plaiHf 
inexpensive  character,  for  the  approval  of  the  committee  at  the  mee^ 
ing  of  the  1st  of  June.     Alf  the  same  time  the  plaintiff  was  informed 
that  if  this  was  not  done,  the  committee  would  feel  it  to  be  their  dn^ 
to  lose  no  further  time,  and  to  proceed  no  further  in  the  businea 
with  him.     The  third  set  of  plans  was  considered  in  Augast,  lfi[Wj 
when  the  committee  resolved  that  they  did  not  make  such  provisibn 
for  the  asylum  as  the  committee  could  approve,  and  therefore  rejected 
them  and  determined  to  proceed  no  further  with  the  plaintiff  in  ^ 
business.     Upon  these  facts,  it  was  contended  at  the  trial  that  ti» 
defendant  was  entitied  to  a  verdict  upon  the  issues  as  to  the  second 
and  fifth  pleas,  but  the  variance  between  the  promise  laid  in  tiic 
declaration  and  the  resolution  authorizing  the  defendant  to  write  to 
the  plaintiff,  was  not  pointed  out     The  Lord  Chief  Justice  saved 
the  points  which  arose  upon  those  issues,  and  the  jury  found  for  tbe 
plaintiff,  assessing  his  damage  at  437^  10s.  upon  the  first  count,  Bi^ 
stating  that,  in  their  opinion,  the  work  done  was  worth  437i  10^^  tf 
the  plaintiff  could  recover  upon  the  last  count     The  verdict  was 
entered  upon  the  first  count,  and  leave  was  given  to  the  plaintiff  to 
move  to  enter  the  verdict  upon  the  second  count  if  he  could  not  sus- 
tain it  upon  the  first  count 

A  rule  nisi  having  been  obtained,  cause  was  shown,  in  HilaiJ 
term,  1853,  by  Bi/lesj  Sergt,  and  J.  Thompson;  and  Snowks  ^ 
Manisty  were  heard  in  support  of  the  rule. 

On  the  26th  of  January  the  court  intimated  to  the  counsel  that  it 
would  be  better  to  amend  the  first  count  of  the  declaration  by  stating 
the  promise  by  the  committee  according  to  the  fact,  namely,  "that 
the  sum  of  437/.  105.  should  be  paid  to  the  plaintiff,"  which  amend- 
ment was  made  accordingly.  Cur.  adv.  vulU 
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R."vis,  C.  J.,  (April  25)  delivered  the  judgment  of  the  eoiirt.^  — 
stating  the  facts  of  the  case  as  above,  he  proceeded :]  —  The 
[oolsura^tion  has  been  amended  according  to  the  fact,  and  is  now  in 
txo  terms  of  the  resolution.  The  question  is  now  upon  the  record. 
'to  the  first  plea,  the  promise  is  proved  as  laid,  and  the  defendant 
,  if  he  please,  move  in  arrest  of  judgment,  and  so  raise  the  ques- 
tion. "With  respect  to  the  other  pleas,  we  axe  of  opinion  that  the 
v^ixiict  ought  to  be  entei:ed  for  the  plaintiff  upon  the  second  plea. 
Tlio  teiTO  "  probationary  drawings "  may  mean,  drawings  to  be  ap- 
prove^ of  by  the  committee,  and,  if  approved  of,  then  to  be  submitted 
to  tlie  Commissioners  and  the  Secretary  of  State,  or  it  may  mean 
^  ings  that  are  to  be  approved  of  by  all  the  requisite  parties.     If 


it  mean  the  former,  the  plea  is  proved,  if  the  latter,  it  is  not  proved. 
think  that  the  former  is  not  the  proper  meaning,  and  that,  there- 
by the  plaintiff  should  have  the  verdict  upon  this  plea.     Upon  the 
fiffcli  plea,  we  are  of  opinion  that  the  verdict  ought  to  be  entered  for 
tlie  defendant.     We  think  that  a  reasonable  time  had  elapsed  within 
ivhich  the  plaintiff  ought  to  have  prepared  the  requisite  probationary 
drst^cv^ings ;  and  it  having  been  proved  that  all  the  drawings  were 
rejected  which  were  prepared,  the  plea  is  proved.    Whether  this  plea 
is  a.n  answer  to  the  declaration  will  be  a  question  which  the  plaintiff 
may  raise  by  motion  to  enter  judgment  non  obstante  veredicto.  Upon 
60  much  of  the  plea  of  non  assumpsit  as  applies  to  the  last  count,  the 
verdict  must  be  for  the  defendant     This  is  the  result  of  our  opinion 
upon  the  several  points,  and  also  of  the  arrangement  which  waa 
made  at  the  trial. 

Rule  accordingli/.' 

JByles,  Sergt,  in  Easter  term,  obtained  a  rule  nisi  for  judgment  for 
the  plaintiff,  on  the  fifth  plea,  non  obstante  veredicto^  — 

KnowleSj  for  the  defendhnt,  having  leave  at  the  same  time,  to  make 
objections  in  arrest  of  judgment. 

Enowles  and  Mamsty  (May  30  and  June  3)  showed  cause.  The 
plea  is  a  good  answer  to  the  declaration,  and  the  declaration  is  bad. 
The  plaintiff  was  to  prepare  probationary  drawings  for  the  committee, 
and  if  the  committee  disapproved  of  them,  then  there  was  to  be  an 
•  end  of  the  whole  matter.  By  the  17th  section  of  the  8  &  9  Vict.  c. 
126,  the  committee  are  empowered  to  "  examine  and  determine  the 
plans,"  which  shows  that  they  are  to  have  a  power  of  approval  and 
disapproval  If  they  approve,  then  the  next  step  is  to  lay  them  before 
the  Commissioners  in  Lunacy.  The  committee  were  not  bound  to 
go  on  receiving  plans  from  the  plaintiff  for  an  indefinite  time  till  he 
should  furnish  them  with  something  they  could  approve  of.  They 
had  a  right  to  dismiss  the  plaintiff  if  he  was  not  competent,  and  reject 
his  drawings.     For  his  rejected  drawings,  he  could  sue  only  on  the 


1  JxKVis,  C.  J^  Maule,  J.,  Cbesswell,  J.,  and  Williams,  J. 
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common  counts ;  but  his  claim  is  based  upon  the  special  contract  aet 
out  in  the  first  count  of  the  declaration,  which  is  entire,  and  hek 
either  entitled  to  recover  upon  that  contract,  or  not  at  alL  But  M 
declaration  is  not  good.  If  the  committee  had  no  power  to  agm 
under  the  act  of  parliament  so  as  to  bind  their  clerk,  the  declaiaBn 
is  bad.  But  there  is  nothing  in  the  act  enabling  the  committee  to 
agree  to  pay  for  such  things  as  the  drawings  in  question.  The  deA 
of  the  committee,  at  all  events,  could  not  be  sued  unless  the  act  was 
complied  with.  The  declaration  shows  a  wrongful  act  on  the  pait 
of  the  committee,  and  the  county  rate  surely  cannot  b.e  made  liabk 
for  their  personal  misconduct.  Again,  the  county  treasurer  is  die 
person  to  pay,  and  mandamus  is  the  proper  remedy  against  him. 

Bplesy  Sergt,  Willes,  and  J.  Thompson^  for  the  plaintiff,  in  sn;^ 
of  the  rule.     The  declaration  is  good.     The  17th  and  other  sec^oni 
of  the  statute  give  the  committee  power  to  enter  into  contracts.  Tk 
17th  section  directs  them  to  procure  plans,  and  thereby  impIieAf 
gives  them  authority  to  do  every  thing  which  is  necessary  for  procu^ 
mg  plans,  and,  therefore,  to  pledge  the  credit  of  the  county  for  the 
procuring  of  such  plans.     If  the  committee  have  po-wer  to  coninti 
for  the  county,  the  same  things  must  be  incident  to  a  breach  of  tW 
contract  as  to  that  of  any  other.    K  the  declaration  be  good,  the  plei 
is  no  answer  to  it    The  plaintiff's  right  of  action  was  complete  wbea. 
he  had  prepared  a  reasonable  plan.     Looking  at  the  statute,  the  cofr 
tract  cannot  mean  that  the  plaintiff  was  to  be  paid  for  such  drawiiige 
as  all  the  parties  mentioned  should  approve  of.     The  words  "  for  tie 
approval,"  in  the  declaration,  are  merely  descriptive  of  the  drawingfc 
If  the  case  be  likened  to  that  of  a  contract  stipulating  that  work  sbd 
be  done  to  the  satisfaction  of  the  third  party,  or  paid  for  on  the  ceiti* 
ficate  of  a  surveyor,  as  in  Morgcm  v.  Birnie,  9  Bing.  672,  this  distiofr 
tion  is  to  be  taken,  that  here  the  approval  to  be  obtained  would  be 
the  approval  of  the  parties  contracting  to  pay,  and  it  would  be  con- 
trary to  legal  principles  that  they  should  have  power  to  defeat  the 
contract  by  refusing  approval     Mailman  v.  iTtng*,  4  Bing.  N.  C.  105. 
With  regard  to  the  objection  that  the  remedy  here  is  by  mandamos 
and  not  by  action,  Wormwell  v.  Hailstone^  6  Bing.  668,  is  an  authority 
to  the  contrary.     So  also  are  Jefferys  v.  Gurr^  2  B.  &  Ad.  833;  aaa 
The  King  v.  The  St.  Katharine  Dock  Company^  4  Ibid.  360.    Whal^ 
ever  difficulties  there  may  be  as  to  execution,  the  action  is  proper!/ 
brought  against  the  clerk.     Cane  v.  Chapma/n^  5  Ad  &  E.  647. 

Jervis,  C.  J.  There  have  been  various  questions  raised  during  thi* 
case,  but  in  the  view  I  take  of  it,  it  will  not  be  ne^ssary  to  go 
through  those  various  points.  It  was  first  contended  that' the  magif 
trates  had  no  power  to  make  a  contract  to  pay  for  plans  which  ute" 
mately  were  not  approved  of.  Upon  that  point  it  is  unnecessaiy  ^ 
pronounce  any  opinion  in  the  view  I  take  of  the  case.  We  shall  no*» 
therefore,  say  whether  that  may  or  may  not  be  so.  Secondly,  it  "^ 
objected  that  if  there  had  been  any  right  to  bind  the  county  by  tha* 
contract  on  the  part  of  the  visitors,  this  action  would  not  lie,  because 
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proper  remedy  is  not  by  action,  but  by  mandamus,  and  on  the 
XKa.ndamus  there  might  .be  a  traverse  of  the  amount  due.  That  would 
railse  the  question  of  the  validity  of  the  contract,  and  thus  the  man- 
dla^mus  would  afford  a  complete  redress.  On  that  point  likewise, 
baLk±ng  the  view  I  do  of  the  case,  it  is  not  necessary  that  I  should 
pz-onounce  any  opinion ;  and,  further,  it  is  not  necessary  to  pronounce 
any  opinion  on  the  point  as  to  whether,  if  a  contract  be  made  by  the 
ma^strates  on  which  an  action  of  contract  would  lie,  the  clerk  could 
be  sued  for  breach  of  that  contract — in  other  words,  whether  it  would 
Y>e  an  act  within  the  scope  of  their  authority,  and  for  which  the 
coruity  would  be  liable.  This  point  has  been  argued  with  great 
leaning  on  showing  cause  against  the  rule ;  but  the  main  point  that 
•we  have  to  decide  has  not  received  the  satisfactory  answer  that  I 
think  it  deserves  in  my  view  of  the  case,  and  that  is  the  construction 
of  the  contract,  which  I  apprehend,  after  all,  is  the  real  question. 

AjBsoming  in  this  case,  for  the  purpose  of  the  argument,  that  the 
magistrates  had  power  to  make  a  contract  to  pay  for  plans  that  might 
not  be  approved  of,  and  that  if  they  wrongfully  acted  they  might  be 
sued  in  that  form  by  their  clerk,  then  comes  the  question  whether  they 
did  or  did  not  make  such  a  contract ;  and  in  my  opinion  they  have 
not  made  a  contract  that  will  make  them  liable  to  be  sued  in  this 
form  of  action  for  dismissing  the  architect,  and  not  allowing  him  to 
go  on  so  as  to  entitle  the  plaintiff  to  maintain  the  action.     Now,  in 
the  construction  of  the  contract  made,  we  must  look  to  the  character 
and  position  of  the  magistrates  who  are  supposed  to  have  entered 
into  it,  as  a  duty  which  notoriously  devolved  upon  them  by  acts  of 
parliament,  and,  therefore,  whioh  the  plaintiff  must  be  supposed  to 
have  well  known  they  were  bound  to  perform.     It  was  the  duty  of 
the  magistrates  to  procure  plans,  and  if  they  made  a  bargain,  they 
-would  be  liable  perhaps  to  pay  for  them ;  they  were  to  procure  plans 
and  exercise  their  ji^gment  upon  them,  and,  when  approved,  they  were 
to  be  submitted  to  wie  Quarter  Sessions ;  if  approved  by  the  Quarter 
Sessions,  then  they  were  to  be  submitted  to  the  Commissioners  in 
Lunacy,  and  if  approved  by  the  Commissioners  in  Lunacy,  then  they 
were  to  be  sent  to  the  Secretary  of  State  for  final  approval  and  con- 
firmation ;  and  at  that  time,  and  not  until  then,  could  those  plans  be 
carried  into  effect     Now,  in  that  state  of  things,  let  us  see  what  the 
contract  is.     The  plaintiff  knows  what  must  be  the  duty  of  the  de- 
fendants, the  visiting  magistrates.    He  well  knows  the  ordeal  his 
plans  have  to  g&  through,  and  under  those  circumstances  he  makes  a 
bargain  to  receive  a  lump  sum  of  4t37L  10s,  for  the  perfect  and  entire 
•  work,  which  work  is  to  be  of  this  nature ;  he  is  to  examine  the  site 
and  prepare  the  requisite  probationary  drawings  for  the  approval  of 
the  committee  of  visitors,  the  details  and  other  drawings  to  be  sub- 
mitted to  the  Commissioners  in  Lunacy  and  the  Secretary  of  State, 
and  subsequently  and  after  all  that  has  been  done,  and  not  until  then, 
and  if  they  are  approved  of,  then  he  is  to  make  out  the  working  and 
detail  drawings ;  and  for  the  whole  of  that  he  is  to  receive  437/.  10s. 
Now  the  course  of  the  contract  suggests  what  we  know  to  be  the  case. 
The  visiting  justices  require  for  their  approval  an  outline  of  the  draw- 
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ings,  to  see  the  general  nature  of  that  which  they  are  to  approve  o( 
and  the  general  internal  accommodation.     The   Commissioners  is 
Lunacy  and  the  Secretary  of  State  require  also  drawings  showing  tte 
size  of  the  buildings  and  the  external  decorations,  and  therefore  Ae 
contract,  after  saying  '^  requisite  probationary  drawings  for  the  appn^ 
val  of  the  committee,"  goes  on  to  say  certain  other  things  ^wfaich  ti» 
Commissioners  of  Lunacy  will  require :  for  instance,  they  will  r^ 
quire  buildings  which  shall  be  according  to  certain  regulations  as 
to  the  ventilation  and  other  matters  to  which  the  visiting  justices 
might  not  have  had  their  attention  directed ;  and  subsequently,  and 
affcer  the  Secretary  of  State  had  approved,  tiie  other  plans  w^e  to 
be  prepared.     Now  what,  in  that  state  of  things,  is  the  mi*jMiiny 
of  the  words  "for  the  approval  of  the  said  committee  of  visitors?* 
Does  it  mean,  or  does  it  not,  that  I  will  take  upon  myself,  confidod 
in  my  skill  and  experience,  and  relying  upon  your  honor  and  your 
competence  to  judge, —  I  will  take  upon  myself  to  prepare  such 
plans  as  you  will  approve  of;  and  if  you  approve  of  them,  and  if 
they  go  through  aU  the  different  stages  satisfactorily,  I  will  then 
do  what  is  necessary  to  entitle  me  to  receive  the  4372.   10;.     I 
think  it  is  the  fair  meaning,  otherwise  what  is  the  meaning  of  the 
words  "  requisite  plans  for  approval  ?  "     It  is  argued  tiiat  those  -woids 
mean,  plans  that  you  ought  to  approve  of.    Now,  in  common  par* 
lance,  if  a  man  says  to  another,  I  wish  to  have  a  certain  thing  made^ 
and  the  other  man  says  I  will  make  vou  a  model  for  your  approval, 
it  does  not  mean  a  thing  absolutely  nt  for  approval ;  it  means  such  a 
thing  as  I  am  sure  you  will  like  and  take.     But  it  does  not  foUoir, 
because  the  man  may  say  that  it  is  very  beautiful,  but  it  is  not  the  thing 
I  want,  that  the  other  man  can  bring  an  action  against  him  for  not 
being  allowed  to  make  the  piece  of  plate,  or  whatever  it  was,  for  which 
he  submitted  the  drawing  or  model.     It  has  been  argued  that  this 
cannot  be  so  in  the  present  case,  because,  although  that  might  be  tiie 
meaning  of  it,  the  plans  were  to  be  submitted  IB  the  Secretary  of 
State,  who  is  an  indifferent  and  impartial  person ;  it  cannot  be  so 
here,  because  they  are  to  be  submitted  to  certain  persons  who  are 
parties  to  the  contract,  and  by  the  rule  of  law  no  man  can  be  judge 
in  his  own  cause.     Therefore,  he  says,  where  the  umpire  is  one  of  Ac 
parties  to  the  contract^  wherever  you  mean  "subject  to  approval" 
you  mean  "fit  for  approval;"  and  if  you  mean  fit  for  approval,  then 
the  defendant  was  bound  to  approve,  because  you  are  to  suppose  he 
would  have  prejudices  in  favor  of  his  own  cause,  and,  therefore,  ha^e 
no  right  to  exercise  any  discretion  as  to  approval.     But  that  rule  does 
not  apply  here.     The  visiting  magistrates  have  no  interest  in  the  case   • 
whatever,  more  than  any  other  inhabitant  of  the  county  at  large ;  bat 
in  order  to  prevent  the  possibility,  or  to  provide  against  the  impossi- 
bility, of  all  the  justices  representing  the  county,  or  all  the  county  re- 
presented, deciding  upon  the  question,  the  act  of  parliament  says  you 
shall  select  from  the  magistrates  a  limited  body,  and  invest  them  ^th 
authority  for  the  purpose,  which  body  the  act  of  parliament  says 
shall  have  certain  powers ;  but  they  have,  in  truth,  no  interest  what- 
ever in  the  question,  because  they  are  merely  a  representative  body. 
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I  think  the  fair  construction  of  the  contract,  therefore,  is  this :  —  I  will 
take  a  sum  of  money  for  doing  all  the  work,  but  I  will  run  the  chance 
of  my  plans  being  accepted.  If  they  are  not  approved  of,  then  I  am 
estopped,  and  I  am  not  to  be  paid.  I  am  to  prepare  the  requisite 
drawings  for  your  approval,  of  which  term  I  understand  the  meaning 
is,  you  are  to  approve  of  fhem.  J£  you  do  approve  of  the  plans,  then 
I  am  to  prepare  further  drawings  and  receive  the  money ;  but  if  they 
had  a  right  to  reject  them  there  'is  no  agreement  to  pay  any  thing, 
and,  therefore,  no  action  will  arise  upon  the  contract.  Whether  this 
arises  upon  the  declaration  or  upon  the  plea,  it  is  unnecessary  to  say. 
Possibly,  in  strict  construction,  the  plaintiff  ought  to  have  gone  on  to 
say  that  he  prepared  the  requisite  drawings,  and  that  they  were  ap- 
proved of,  to  give  him  a  right  to  succeed,  if  I  am  right  in  my  view  of 
the  case/  Whether  it  is.  in  the  declaration  or  not,  it  is  supplied  by 
the  plea,  because  they  say  though  you  did  prepare  drawings  for  ap- 
proval we  rejected  them,  and  in  my  opinion  they  had  a  right  to  reject 
them.  Upon  that  ground,  therefore,  without  touching  the  other  points 
of  the  case,  I  think  this  rule  ought  to  be  discharged. 

Maule,  J.  I  entirely  concur  with  the  Lord  Chief  Justice  in  think- 
ing that  this  rule  ought  to  be  discharged;  and  upon  the  ground  that 
the  plaintiif  on  his  declaration,  taken  in  connection  with  the  matters 
found  for  thci  defendant  upon  the  fifth  plea,  has  not  any  ground  of 
complaint  at  all.  It  wiU  be  more  satisfactory  to  decide  the  question 
upon  that  consideration  alone,  than  upon  the  point  as  to  whether,  if 
the  plaintiff  had  sustained  any  wrong,  he  has  adopted  the  right  mode 
of  getting  a  remedy,  and  against  the  right  person.  The  grounds  upon 
which  I  think,  upon  consideration,  with  the  Lord  Chief  Justice,  that 
the  rule  to  enter  a  judgment  for  the  plaintiff  non  obstante  veredicto, 
should  be  discharged,  are,  that  the  plaintiff  has  sustained  no  wrong,  and, 
therefore,  is  not  entitled  to  any  remedy.  It  may  be  considered,  and 
I  think  will  not  be  denied,  that  it  would  have  been  competent  for  the 
committee  to  engage  with  a  person  whom  they  did  not  propose  to 
employ  afterwards,  to  produce  plans  at  a  certain  price  or  upon  certain 
terms  that  they  might  eigree  upon,  whether  those  plans  should  be  ac- 
ceptable to  them  when  drawn,  or  made  use  of,  or  not.  But  that  has 
been  a  question  that  has  been  a  good  deal  argued  on  the  part  of  the 
plaintiff  I  do  not  feel  disposed  to  dispute  that  the  committee  were 
competent  to  do  so,  if  they  thought  ht ;  but  the  question  upon  this 
record  is,  whether  they  have  bound  themselves  by  a  contract  with  the 
plaintiff  to  continue  to  employ  him,  for  it  is  the  not  continuing  to  em- 
ploy him  in  the  capacity  of  architect  that  is  the  subject  of  complaint 
The  plaintiff  does  not  say  that  they  had  the  benefit  of  some  plans  or  of 
bis  labor  which  they  did  not  pay  for,  but  what  he  complains  of  is,  that 
they  have  not  placed  him  in  a  sitution  to  earn  477/.,  which  was  the 
sum  to  be  paid  to  him  in  certain  events  under  this  Qontract,  and  the 
only  sum  which,  according  to  the  contract  as  stated  in  the  declaration, 
he  was  to  be  paid.  Now,  if  you  look  at  the  terms,  of  the  contract,  it 
appears  very  plain  that,  whatever  they  might  have  done,  what  they 
have  done  is,  to  agree  with  the  plaintiff  that  if  he  make  plana  which 
VOL.  XXIV.  26 
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ultimately  go  through  and  obtain  the  approval  of  the  ofber  parties  k 
succession,  after  the  defendants,  who  have  the  power  of  determimig 
on  behalf  of  the  public  (for  the  committee  have  really  no  interest  inh 
at  all,  and  the  clerk  is  a  merely  nominal  defendant,}  and  do  the  other 
things  required  to  be  done  under  the  contract  by  the  person  who  actaat 
ly  acts  as  architect  for  the  lunatic  asylum  which  is  to  be  erected,  tha 
he  shall  be  paid  a  certain  sum  of  mpney,  and  that  is  the  only  sum  k 
is  to  be  paid  in  any  event  under  the  contract     Well,  unless  the  con- 
tract binds  the  defendants  to  continue  to  employ  the  plaintiff^  he  has 
not  the  cause  of  action  that  is  stated  in  the  declaration  ;  and  if  there 
was  an  implied  contract  that  in  the  event  of  his  plans  being  rejected!, 
they  should  be  paid  for,  that  is  not  the  thing  complained  of  hoe. 
What  he  complains  of  is,  their  not  continuing  to  employ  him..  Now,  no 
answer  was  given  by  the  plaintiff's  counsel,  when  he  was  asked  wiat 
was  to  be  done  supposing  the  plaintiff  was  not  continued  to  be  em* 
ployed,  or  if  some  subsequent  authority,  the  Quarter  Sessions  or  tie 
Commissioners  in  Lunacy  did  not  approve?     Are  the  defendauti 
liable  to  an  action  for  not  employing  him  ?     The  only  answer  giTOi 
was  that  which  applied  to  something  very  different  from  the  case  sup- 
posed, namely,  the  disapproval  of  the  subsequent  authorities,  because 
that  would  be  a  thing  not  under  the  control  of  the  defendants.    Bnt 
the  approval  by  the  defendants  themselves  is  a  thing  in  which  th^ 
position  would  prevent  them  firom  being  considered  as  the  judges  m 
their  own  cause.     Now,  when  you  consider  what  the  nature  of  this 
committee  really  is,  that  amounted  to  no  answer  at  all,  because  tbou^ 
the  committee  is  in  fact  the  organ  of  the  county  for  entering  into  con- 
tracts and  appointing  the  clerk  in  whose  name  they  are  to  sue  and 
be  sued,  they  have  no  interest  whatever  in  the  question  beyond  what 
the  county  at  large  or  the  Commissioners  in  Lunacy,  or  the  Secretaif 
of  State  have.     This,  therefore,  stands  on  precisely  the  same  fooring 
as  the  rest.     It  is  just  as  reasonable  that  there  should  be  a  contract 
making  the  approval  of  the  defendants  the  condition  precedent,  bs 
the  other  way.     It  is  a  usual  thing  —  indeed  nothing  is  more  com- 
mon in  this  kind  of  labor,  preparing  plans,  &c.,  than  that  they  are  not 
to  be  paid  for  unless  they  are  approved ;   and  that  being  a  usual 
and  not  improbable  thing,  the  question  is,  does  the  contract  in  its 
language  show  that  that  was  the  sort  of  contract  entered  into  here- 
Now,  I  think  that  the  words  "  requisite  probationary  drawings,"  for 
the  approval,  taken  in  coimection  with  the  state  of  legislation  npon 
this  subject,  and  that  part  of  the  contract  which  provides  for  the 
payment  of  477/.  upon  the  one  event  of  the  whole  work  having 
been  done,  taking  into  consideration  also   the  whole  contract,  but 
particularly  that  part  of  it,  it  seems  to  me  that  the  true  constric- 
tion of  the  words  "for  the  approval  of  the  committee"  is,  ''s^^* 
as  the  committee  shall  approve,"  and  if  they  do   not  approve  w 
them,  then  that  the  plaintiff's  right  to  be  further  employed,  or  BOf 
right  whatever  that  he  had,  ceased  as  soon  as  the  committee  thougW 
fit  not  to  go  on  employing  him.     They  had  the  right  to  reject  the 
plans,  and  acted  upon  that  right,  and  the  plaintiff  has,  therefoW) 
no  right  of  action  whatever. 


^ 
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Crcss'W^ll,  J.     I  am  of  the  same  opinion.     It  seems  to  me  that 
the  ^K^mmittee  were  not  under  any  obligation  to   allow  the  plain- 
tiff  to  go  on  with  his.  work,  he  having  failed  to  supply,  within  a 
reasonable  time,  probationary  drawings  for  their  approval,  which  I 
take  it,  meant  "  to  be  approved  by  them,"  because,  by  the  statute, 
unless  they  did  approve  of  them,  they  could  not  allow  him  lawfully 
to  go  on  to  earn  the  rest  of  the  money  by  building  a  lunatic  asy- 
lum.     The  17th  section  itself  contemplates  that,  for  it  says,  that 
the  visiting   committee   are  to   submit  to  the   magistrates,  at  the 
Quarter  Sessions,  the  plans  that  they  have  agreed  upon  —  not  the 
plans  that  have  been  furnished  to  them,  but  that  they  have  agreed 
upon ;  and  unless  they  had  been  agreed  upon  in  the  first  instance  they 
had  ho  po^wer  to  submit  them  to  the  Court  of  Quarter  Sessions. 
I  have  no  doubt  that  the  meaning  of  the  parties  to  this  contract, 
made  under  that  act  of  parliament,  was,  that  he   should  furnish 
such  plans  as  the  committee  approved  of,  and  if  he  did  not,  they 
might  dismiss  him  in  a  reasonable  time. 

Tai^fourd,  J.     I  have  not  heard  the  whole  of  the  argument ;  but 
certainly  there  is  nothing  that  I  heard  in  the  argument  of  the  plain- 
tiff's.  counsel  that  would  lead  me  to  form  a  different  opinion  firom  that ' 
at  which  the  court  have  arrived* 

Eule  discharg'eiL 
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Norember  19,  1853. 

Skip  and  dipping  —  Master  —  Borrowing  Money  —  Necessity  — 

Charging'  Otvner. 

In  an  action  for  money  lent,  it  appeared  that  the  defendant,  residing  at  Exeter,  was  owner 
of  a  ship,  and  that  r.,  the  master,  being  wind-boand  in  a  riyer,  at  the  distance  of  one 
day's  post  from  Exeter,  borrowed  5/.  of  the  plaintiff,  to  bay  provisions.  The  master  waa 
called  as  a  witness,  but  was  not  asked  whether  he  could  have  got  the  goods  on  the  owner's 

credit:  — 

Bdd^  that  the  jurj  were  jtistified  in  inferring  that  there  was  sndi  necessity  for  borrowing  the 
U.y  as  to  make  the  defendant  liable. 

This  was  an  action  for  money  plenty  and  on  the  other  ccgnmon 
money  counts. 

At  the  trial,  before  Talfourd,  J.,  at  the  Bristol  Summer  Assizes, 
1863,  it  appeared  that  the  defendant,  who  resided  at  Exeter,  was  the 
owner  of  a  vessel,  of  which  Pearce  was  master;  that  the  vesiiel,  in 
the  course  of  a  voyage,  was  wind-bound  in  Newport  river  and  that 
Pearce,  being  short  of  provisions,  borrowed  5L  of  the  plaintifr,  a 
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broker  in  Newport,  to  replenish  his  stock.  The  course  of  post  be- 
tween Newport  and  Exeter  was  one  day.  The  counsel  for  the  de- 
fendant did  not  ask  the  master,  who  was  called  as  a  witness,  whether 
he  could  have  got  the  goods  upon  the  defendant's  credit  He  sub- 
mitted that,  the  plaintiff  was  not  entitled  to  recover,  because  no  ui^ 
gent  necessity  for  borrowing  the  money  had  been  made  out.  The 
jury  found  a  verdict  for  the  plaintiff  for  5/.  2s.  GcLj  the  money  lent  and 
commission ;  the  learned  judge  reserving  leave  to  the  defendant  to 
move  to  set  aside  that  verdict,  and  enter  a  verdict  for  himself. 

Karhlake  now  moved  accordingly.  The  well-established  rule  is, 
that  the  master  of  a  vessel  cannot  make  the  owner  liable  for  n^onej 
borrowed,  except  it  has  been  actually  necessary,  and  here  there  wbs 
no  urgent  necessity  made  out  in  the  evidence.  The  master  mighl 
have  communicated  with  the  owner,  or  have  got  the  articles  on  the 
credit  of  the  owner. 

Jervis,  C.  J.     I  think  that  the  rule  on  this  subject  has  been  rather 
qualified  of  late ;  and  it  is  now  said  that  the  master  may  make  the 
owner  liable  when  borrowing  the  money  is  not  absolutely  but  rea- 
.  sonably  necessary.] 

It  is  submitted  that  there  was  no  evidence  of  such  a  necessity. 
The  master  did  not  show  that  he  could  not  have  got  the  things  on 
the  owner's  credit,  and  did  not,  therefore,  prove  that  cash  payment 
was  necessary.  In  Beldon  v.  Campbell^  6  Exch.  Rep.  886 ;  s.  c.  6  Eng. 
Rep.  473,  Parke,  B.,  says,  that  the  master  has  authority  to  borrow 
money  only  where  ready  money  is  necessary,  and  instances  the  cases 
of  port  and  light  dues,  which  must  be  paid  in  cash. 

[jVIaule,  J.  It  may  often  be  very  much  to  the  advantage  of  the 
owner  that  the  money  should  be  borrowed,  so  that  the  master  might 
go  into  the  market  with  the  money  in  his  hand,  and  get  his  pro- 
visions there,  instead  of  going  to  a  provision  merchant  who,  after 
having  to  inquire  as  to  the  credit  of  the  owner,  might  charge  a  higher 
price.  There  is  nothing  in  this  case  to  show  the  goods  might  have 
been  got  without  the  money.  The  presumption  is  that  they  could 
not. 

[Jervis,  C.  J.  You  should  have  asked  the  master  if  he  tried  to  get 
them  on  credit. 

Maule,  J.  The  jury,  probably,  would  have  thought  it  unreasonable 
that  the  master  should  go  into  the  town  and  get  meat  and  vegetables 
and  flour  from  the  tradesmen  on  the  owner's  credit  If  there  had 
been  ^idence  that  the  things  could  not  be  got  on  credit,  it  is  clear 
that  the  master  might  have  borrowed  the  money.  Then,  was  it  ne- 
cessary that  evidence  shotdd  be  given  on  that  point?  The  jury  did 
not  want  any  evidence.] 

In  Makintosh  v.  Mitchesorty  4  Exch.  Rep.  175,  it  was  held  that  the 
onus  lies  on  the  plaintiff  to  prove  that  the  money  borrowed  by  a  mas- 
ter was  necessary,  in  order  to  render  the  owner  liable. 

[Jervis,  C.  J.  As  to  the  master  communicating  with  the  owner,  the 
ship  was  wind-bound,  and  it  would  not  have  done  for  him  to  wait 
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Idll  he  could  hear  from  the  owner,  or  till  the  wind  was  fair  to  get  the 
provisions  on  board.] 

Sat  if  he  could  have  got  the  goods  on  credit,  he  had  no  right  to 
ola.ajge  the  owner  for  money  borrowed. 

Jervis,  C.  J.     Frcrni  the  way  in  which  the  defendant's  counsel  has 

put  the  case,  the  question  is  reduced  to  a  single  point     The  point 

wdth  respect  to  the  ship  being  wind-bound,  and  the  propriety  of  com- 

rEiiiiucating  with  the  o;;^mer,  is  not  discussed.      It  is  admitted  that  is 

vfl%ts  the  master's  duty  to  be  provided  so  as  to  take  the  first  oppor- 

-tnniln^,  on  the  change  of  the  wind,  of  proceeding  on  his  voyage.  The 

siraple  question  is,  whether  it  ought  to  have  been  shown  that  the 

mstster  could  not  have  got  the  provisions  on  the  owner's  credit     But 

I  think  that  was  sufficiently  shown.     The  master  proved  that  he  got 

several  articles,  amounting  together  to  5/.,  and  the  defendant's  counsel 

did  not  ask  him  whether  he  could  not  have  got  credit  for  any  of  the 

provisions.    But  the  jury  must  be  taken  to  have  considered  that 

point,  and  to  have  thought  he  could  not  have  got  credit     In  reality, 

no  point  of  law  arises  in  the  case. 

Maule,  J.  I  think  that  the  jury  may  be  taken  to  have  inferred 
firom  their  own  knowledge  of  such  transactions  that,  practically  speak- 
ing, it  was  necessary  for  the  master  to  go  into  the  market  with  money 
ixL  his  hand.  It  may  have  been  possible  that  he  could  have  written 
to  the  owner  to  send  him  52.,  but,  though  physically  possible,  it  might 
lia.ve  been  commercially  impossible. 

• 
"WiLLJAMS,  J.     I  am  of  the  same  opinion.     I  think  the  statement 
of  the  di^fendant's  counsel  sufficiently  shows  a  case  of  necessity. 

Talfoubd,  J.,  coneurred.  Rule  refused. 


COUNTY  COURT  APPEAL. 

Leidemann  and  others,  appellants;  Schultz,  respondent.^ 

NoTember  8, 1858. 

Ship  and  Shipping — Charter^partt/ —  Term  in^  explained  by  Usage  ^' 

^^Regula/r  Turns  of  Jj)adxngi^ 

The  defettdant  chartered  the  plaintiff's  vessel  to  proceed  to  Newcastle-on-Tyne,  and  there  bo 
readj  forthwith  "  in  regular  turns  of  loading/*  to  take  on  board  by  spout  or  keel,  as  di- 
rected^ a  complete  cargo  of  four  keels  of  coal,  and  the  remainder  coke.  In  an  action  for 
not  loading  the  ressel  with  coke  within  a  reasonable  time :  — 


1 28  Law  J.  Bep.  (n.  s.)  C.  P.  17;  18  Jnr.  42. 
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Bdd,  that  evidence  was  admissible  to  explain  the  meaning  of  die  expression  in  the 
party,  "in  regular  turns  of  loading/  by  showing  that  there  was  a  usage  of  the  portrf 
Newcastle  that  vessels  should  take  in  weir  cargoes  of  coke  in  a  certain  regular  orders 
turn  ;  and  that  the  question,  whether  the  vessel  was  loaded  within  a  reasonabte  time,  o\^fg 
not  to  be  decided  without  reference  to  such  usage,  if  proved. 

An  action  was  brought  by  the  respondent  Schultz,  in  the  Coon^ 
Court  of  New-castle-on-Tyne,  to  recover  damages  for  the  not  load- 
ing, and  for  the  detention  for  an  unreasonable  time,  at  Newcastle,  of 
hiy  ship,  the  Triton,  which  had  been  chartered  by  the  defendant  to 
take  a  cargo  of  coals  and  coke  for  him  from  that  place.     The  chartp 
party,  which  was  dated  the  11th  of  January,  1853,  stated  that  m 
Triton,  then  in  London  and  ready  to  leave  for  the  Tyne,  shall  **  jho- 
ceed  to  the  river  Tyne,  and  on  arrival  there  be  ready  forthwith  m 
regular  turns  of  loacfing  to  take  on  board  by  spout  or  keel,  as  directed, 
not  higher  than  Howdon,  a  fuU  and  complete  cargo  of  four  keels  of 
coal,  and  \he  remainder  coke.''     The  Triton  left  London  on  the  19fli 
of  January,  arrived  at  Newcastle  on  the  25th,  and  was  entered  oi 
the  26th  on  the  H  H  coal  list  for  four  keels  of  coal.    On  the  3d  of 
February  she  was  loaded  with  coal,  and  might  have  been  so  loaded 
on  any  day  since  the  20th  of  January,  if  the  vessel  had  been  readtf 
for  them.     With  regard  to  the  coke,  what  took  place  was  as  follows: 
On  the  14th  of  January  Messrs.  Leidemann  caused  the  Triton's  naioe 
to  be  entered  in  a  book  kept  for  the  purpose  of  entering  vessels 
to  be  loaded  in  turn  at  the  S.  and  J.  Drops,  South  Shields.      (h 
that  spout  there  were,  at  the  time  the  Triton  was  put  on  it,  two 
other  vessels,  the  Good  Intent  and  the  Fourteen,  and  had  she  been 
ready  to  take  in  her  coal  and  coke  earlier  she  might  have  been 
loaded  at  once,  as  the  Fourteen  was  not  ready  to  take  her  turn  un- 
til the  3d  of  February.   But  having  delayed  taking  in  her  coal  till  the 
3d  of  February,  she  found  when  she  went  for  her  coke  on  that  day 
that  the  Fourteen  was  then  loading  coke.     Before  tiiat  vessel  had 
completed  her  loading  the  frost  and  snow  commenced,  and  it  was  not 
until  the  3d  of  March  that  her  loading  was  finished,  and  the  Tntom 
was  obliged  to  wait  during  that  time,,  and  could  not  get  her  cargo  of 
coke  on  board  before  the  11th  of  that  month.     The  vessel  could  have 
been  loaded  at  another  spout,  but  with  coke  at  a  higher  price,  and 
the  defendant's  offered  to  send  her  to  that  spout  if  the  plaintiff  would 
pay  the  difference  in  the  price.     No  question  was  made  about  the 
coal :  but  the  plaintiff  contended  that  the  Coal  Act  did  not  apply  to 
the  loading  of  coke ;  that  it  was  not  the  custom  of  the  port  for  ve^eb 
to  wait  their  turn  for  loading  coke ;  that  they  were  only  to  wait  a 
reasonable  time ;  that  the  vessel  was  kept  an  unreasonable  time,  and 
could  have  been  loaded  earlier  at  another  spout.  The  defendants  con- 
tended that  the  charter-party  provided  that  the  vessels  were  to  be 
loaded  in  the  regular  turn,  and  offered  evidence  to  show  that  there 
was  a  custom  of  the  port  of  Newcastie  to  enter  a  vessel,  as  soon  as 
chartered,  on  a  fitter's  list  for  her  turn  of  coke,  and  to  load  her  wiA  it 
in  her  turn.     The  county  court  judge  rejected  the  evidence,  saying 
that  it  was  a  question  for  the  jury,  whether  the  vessel  had  been  load- 
ed within  a  reasonable  time ;  that  the  loading  in  regular  turn  was  no 
answer  to  a  claim  for  not  loading  in  a  reasonable  time,  and  that  in 
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opinion  the  expression  '^  taking  on  board  coal  and  coke  in  regulaf 
of  loading"  in  the  charter-party,  meant  loading  the  coal  first, 
the  coke  afterwards.     The  jury  found  for  the  plaintiff. 


JSovill,  for  the  appellants.   The  Judge  below  put  a  wrong  construe- 
on  the  charter-party,  and  also  improperly  rejected  the  evidence 
usage.     By  the  local  act  to  regulate  the  loading  of  ships  with  coals 
the  port  of  Newcastle-upon-Tyne,  the  8  &  9  Vict.  c.  73,  the  turns 
loading  vessels  with  coal  on  the  Tyne  are  settled.     These  regula- 
isLons,  it  is  true,  do  not  applv  to  loading  coke.     But  there  is  a  custom 
in  the  Tyne,  which  the  defendant  was  prepared  to  prove  as  to  the 
loa.ding  coke,  ahd  by  that  custom  vessels  are  to  load  in  regular  order 
or  turns.     The  judge  rejected  evidence  of  this  custom,  construing  the 
expression  "in  regular  turns  of  loading"  to  mean  that  coal  was  to  be 
loa.de4  first,  and  coke  afterwards.     According  to  law,   evidence  of 
-usage  or  custom  was  clearly  admissible  to  explain  the  meaning  of 
that  phrase,  which  has  no  precise  meaning  by  itself.     In  Robertson 
IT.  Jackson,  2  Com.  B.  Rep.  412 ;  (n.  s.)  C.  P.  28,  which  is  very  similar 
in  its  facts,  evidence  was  held  sudmissible  to  explain  the  expression 
"  in  turns  to  deUver."      8t/ers  v.  JonaSj  2  Exch.  Rep.  Ill  and  Hutton 
V.  Warren^  1  Mee.  &  W.  466,  illustrate  the  same  rule. 

Udallj  for  the  respondent  It  was  the  duty  of  the  charterer  to 
load  the  ship  within  a  reasonable  time  if  it  could  be  done. 

[Jebvis,  C.  J.  K  a  man  enters  into  a  charter-party  to  load  a 
cargo  of  coal,  can  you  contend  that  he  is  bound  to  load  it  in  a  rea- 
sonable time,  without  reference  to  the  custom  of  the  port  or  the  act 
of  parliament?] 

It  is  not  necessary  to  go  to  that  extent.  The  case  shows  that  the 
defendants  could  have  loaded  the  ship  earlier,  had  the  ship  been  allow- 
ed to  go  to  another  spout. 

[Jervis,  C.  J.  Yes,  but  with  different  coke  and  at  a  higher  price. 
If  the  captain  may  choose  at  what  spout  he  will  load,  he  may  next 
choose  what  articles  he  wiU  load  with.  It  was  not  left  to  the  jury  to 
say,  whether  the  charterer  had  sent  the  ship  improperly  to  an  incum- 
bered spout] 

The  Judge  was  right  in  his  construction  of  the  charter-party;  there 
is  nothing  ambiguous  in  the  words ;  and  if  he  be  right  in  that,  the 
evidence  rejected  was  inadmbsible. 

Jebvis,  C.  J.  'This  is  not  an  application  to  enter  a  nonsuit  or 
verdict  for  the  defendants,  but  simply  for  a  new  trial  on  the  ground 
of  misdirection,  and  rejection  of  evidence.  I  am  of  opinion  that  the 
rule  should  be  made  absolute,  and  that  the  appeal  should  be  allowed. 
The  simple  point  Ib,  whether  the  Judge  was  right  in  the  construc- 
tion which  he  put  upon  the  charter-party,  which  led  him  to  reject 
ihe  parol  evidence  of  the  alleged  custonL  He  has  held  the  expres- 
sion "  in  regular  turns  of  loading  "  to  mean  that  the  coal  was  to  be 
put  on  board  first,  and  the  coke  afterwards,  and  to  mean  that  only. 
In  this,  I  think,  he  was  wrong.    If^  indeed,  the  jueaning  which  he 
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has  put  on  the  expression  be  coitect,  he  was  right  in  rejecting  the 
evidence.  But  when  it  is  known  that  there  is  an  act  of  parliaxneBt 
regulating  the  turns  of  loading  coal  in  the  Tyne,  and  that  there  are  a 
great  number  of  vessels  at  Newcastle  hurrying  to  take  in  their  cai^ 
goes  of  coke,  one  would  be  led  to  think  that  there  would  be  a  prac- 
tice as  to  the  loading  of  vessels,  and  that  the  words  "  in  regular  turns 
of  loading "  would  mean  that  turn  which,  according  to  the  custora 
or  practice  of  the  place,  the  ship  would  be  entitled  to  have*  I  think, 
evidence  was  admissible  to  explain  the  expression.  We  must  as- 
sume for  the  purpose  of  this  argument,  that  such  a  practice  could 
have  been  proved,  because  by  rejecting  it  the  Judge  has,  in-eflFect,  de- 
cided that  the  custom  has  no  bearing  on  the  case,  if  made  out.  The 
case  is  very  similar  to  that  of  Robertson  v.  JacksoTij  and  other  like 
cases,  in  which  terms  have  by  usage  been  engrafted  upon  eon- 
tracts  in  some  instances,  though  not  expressed.  Here,  however,  the 
term  is  expressed.  * 

Williams,  J.  I  am  of  the  same  opinion.  The  question  is,  whe- 
ther the  direction  of  the  Judge  below  was  correct,  and  -whether  he 
was  right  in  rejecting  the  evidence  of  the  custom.  I  think  that  he 
was  wrong  on  both  points.  He  directed  the  jury  that  the  phrase  "in 
regular  turns  of  loading"  meant  that  the  coal  was  to  be  put  on  bo^ 
first,  and  the  coke  afterwards.  The  evidence  would,  I  think,  have 
set  him  right  on  this  point,  and  had  he  admitted  it  he  probably  would 
have  directed  the  jury  otherwise. 

Talfourd,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the 
expression  '^  in  regular  turns  of  loading  "  has  reference  to  something 
dehors  the  charter-party  itselfl 

BovilL  The  appellants  should  have  their  costs.  It  is  the  usual 
practice.  Sometimes  the  successful  party  has  the  costs  of  the  new 
trial,  as  well  as  of  the  appeal,  taxed  for  hun. 

Udalh  It  is  discretionary  with  the  court  to  make  an  order  as  to 
costs.  There  is  no  regular  practice.  They  are  often  refused.  MbiaU' 
ney  v.  Collier,  2  El.  &  B.  100 ;  s.  c.  16  Eng.  Rep.  323.  At  any  rate, 
the  costs  of  the  appeal  should  abide  the  event  of  the  new  triaL 

Jervis,  C.  J.  In  Gibbon  v.  Gfibbon,  22  Law  J.  Rep.  (n.  s!)  C.  P. 
131 ;  20  Eng.  Rep.  214,  in  this  court  last  Hilarv  term,  we  at  first 
ordered  that  the  costs  of  the  appeal  should  abide  the  event  of  the 
new  trial,  but  after  consulting  my  brother  Parke  and  other  judges, 
who  told  us  that  in  the  Exchequer  the  rule  was,  that  the  costs  of  the 
appeal  should  be  given  to  the  successful  party,  we  altered  our  order 
accordingly  in  that  case.  We  can  only  deal  with  the  costs  of  the 
appeal.  We  cannot  make  the  plaintiff,  who  succeeded  below,  pay 
the  defendants  the  costs  of  the  new  triaL  There  is  no  injustice  in 
saying,  that  if  a  party  bring  his  appeal  and  succeed,  he  is  entitled  to 
his  costs  of  appeaL  Appeal  allowed,  with  costs. 
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MooRHOusE,  appellant ;  Gilbertson,  respondent.^ 

November  17,  1853.  • 

J^arliament  —  Cotmty  Vote  —  Forty  Shilling  Freehold  —  TencmPs 

Rentes* 

71ie  appellant  claimed  to  vote  in  respect  of  a  freehold  which  he  let  for  408.  a  jear,  he  agree- 
ing to  paj  the  usual  tenant's  rates.  If  he  had  not  so  agreed,  he  could  only  have  obtained 
40^. .  minus  the  amount  of  those  rates :  — 


,    that  the  appellant  had  not  an  estate  of  the  clear  jearlj  value  of  40^.,  and  therefore 
tli&t  he  was  not  entitled  to  vote. 

Oase.    At  a  court,  held  before  the  barrister  appointed  to  revise  the 
liai;  of  voters  for  the  northern  division  of  the  county  of  Lancaster  for 
the  revision  of  the  list  of  voters  for  the  township  of  Preston,  John 
Gr3jlick,  jun.,  duly  objected  to  the  name  of  Charles  Edward  Rawlins 
l:>eing  retained  on  the  said  list     The  facts  of  the  case  were  as  fol- 
loTWs  :  —  C.  E.  Rawlins  and  others  were  joint  owners  of  freehold  pro- 
perty in  Preston ;  the  property  was  let,  and  was  rated  to  the  poor 
stud  other  usual  tenant's  rates,  which  included  a  water  rate  and  local 
V>osurd  of  health  rate.     It  was  part  of  the  terras  of  the  letting  that 
these  rates  should  be  paid  by  the  owners,  and  they  were  so  paid.     If 
the  owners  had  not  agreed  to  pay  the  amount  of  those  rates  the  rent 
obtained  from  the  tenants  would  have  been  diminished  by  that 
amount.     An  agent  had  been  appointed  on  the  behalf  of  the  owners, 
veho  managed  the  property,  collected  the  rents,  and,  after  paying  all 
the  necessary  expenses  incidental  to  the  property,  including  the  ten- 
ant's rates,  divided  the  balance  by  the  number  of  owners  and  trans- 
mitted to  C.  E.  Rawlins  and  other  persons  interested  the  amount  of 
their  respectivp  shares.     After  paying  the  other  necessary  expenses, 
but  before  paying  the  tenant's  rates,  the  agent  had  each  year  a  sum 
in  hand  which,  if  divided  by  the  number  of  owners,  would  give  40^. 
dear  as  the  share  of  C.  E.  Rawlins  and  the  others  respectively.  After 
paying  the  tenant's  rates  the  sum  remaining  in  the  agent's  hand 
Tvould,  if  divided  by  the  number  of  owners,  give  as  the  share  of 
C.  E.  Rawlins  and  the  others  respectively,  a  sum  less  than  40^.  by 
precisely  the  amount  of  the  rates,  so  that  although  the  agent  received 
from  the  tenants  on  account  of  each  owner  more  than  405.  a  year  in 
the  first  instance,  that  sum  underwent  two  reductions  whilst  still  in 
his  bands.     In  the  first  place,  it  was  reduced  to  40^.  by  the  payment 
of  expenses  other  than  the  tenant's  rates ;  in  the  second  place,  it  was 
reduced  below  40^.  by  the  payment  of  the  tenant's  rates  themselves 
or  any  one  of  them,  and  the  sum  actually  transmitted  each  year  to 
C.  E.  RawUus  and  to  the  other  owners  respectively,  as  their  resulting 
share,  was  less  than  405.  by  the  amount  of  the  tenant's  rates.     Upon 


1  23  L8iw  J.  Rep.  (w.  8.)  C.  P.  19 ;  17  Jur.  1184. 
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this  state  of  facts  it  was  contended  orf  behaK  of  the  voter  that  inas- 
much as  the  water  rate  and  the  local  board  of  health  rate  ^^ere  mett 
voluntary  payments  on  the  part  of  the  owners,  and  inasmuch  as  bj 
the  statute  18  Geo.  2,  c.  18,  s.  6,  the  parochial  rates  w^ere  not  to  fci 
deemed  charges  payable  out  of  the  property,  that,  therefore,  neither 
the  one  or  the  other  ought  to  be  deducted  in  estimating  its  annual 
value.  On  behalf  of  the  objector  it  was  urged  that  though  nol 
charges  payable  out  of  the  property,  the  parochial  rates  were,  neYe^ 
theless,  payments  which  diminished  its  annual  value  to  the  o\)^Tieis> 
and  that  the  water  rate  and  local  board  of  health  rate  '^'^ere  not 
mere  voluntary  payments,  but  payments  which  the  owners  must  of 
necessity  make  in  order  to  procure  from  the  tenants  the  stipulated 
amount  of  rent,  and  that  therefore  all  these  rates  ought  to  be  de- 
ducted. I  decided  that  the  annual  value  of  the  property  in  question 
to  C.  E.  Bawlins  and  the  other  owners  respectively  did  not  amount 
to  40^. ;  that  in  estimating  such  annual  value  to  (J.  E.  Rawlins  and 
the  other  ownerg  respectively,  there  ought  to  be  deducted  under  the 
circumstances  the  amount  paid  for  the  tenant's  rates,  including  as 
before  mentioned  the  parochial  rates,  the  water  rate  and  the  local 
board  of  health  rate,  and  that  the  real  value  of  the  property  to  the 
voter  therefore  was  not  405.,  but  40^.  minus  the  amount  paid  for  tea- 
ant's  rates.  I  expunged  the  name  from  the  list  The  names  of  IW 
other  persons  were  also  exptmged  from  the  list  on  the  same  ground, 
and  their  appeals  were  ordered  to  be  consolidated. 

Edward  James^  for  the  appellant.  The  decision  of  the  revising  hax* 
ristCT  was  wrong,  as,  in  estimating  the  value  of  the  freehold,  he  ought 
to  have  put  out  of  consideration  each  one  of  the  three  rates  mentioned 
in  the  case,  namely,  the  parochial  rate,  the  water  rate,  and  the  local 
board  of  health  rate.  The  question  depends  upon  the  18  Geo.  2, 
c.  18,  ss.  5  and  6.  The  6th  section  provides  "  that  no  person  shall 
vote  in  any  such  election  without  having  a  freehold  estate  in  the 
county  for  which  he  votes,  of  the  clear  yearly  value  of  405.,  over  and 
above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  same;^ 
but  by  section  6,  "  no  public  or  parliamentary  tax,  county,  church,  or 
parish  rate,  or  duty,  or*  any  other  tax,  rate  or  assessment  whatsoev», 
to  be  assessed  or  levied  upon  any  county,  division,  rape,  lathe,  wapen- 
take, ward,  or  hundred,"  is  to  be  deemed  or  construed  to  be  any  charge 
payable  out  of  or  in  respect  of  any  freehold  estate,  within  the  mean- 
ing and  intention  of  the  act 

[Jervis,  C.  J.  The  case  does  not  find  the  value  of  the  freehold 
If  the  rent  is  the  value,  it  finds  that  the  tenants  would  have  paid  so 
much  less  rent  if  the  landlord  had  not  paid  these  rated.] 

But  by  section  6  these  rates  are  not  to  be  deemed  a  charge  payable . 
out  of  the  freehold. 

[Maule,  J.  That  section  means  this,  that  you  are  not  to  consider 
any  thing  which  the  owner  has  to  pay  in  respect  of  his  enjoyment  of 
that  interest  which  confers  the  vote.  As,  for  instance,  suppose  the 
landlord  had  to  pay  an  income  tax  on  the  rent  he  received,  that  is  not 
to  be  deducted.     The  legislature  considers,  that  when  he  pays  taxes, 
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ose  taxes  will  be  expended  for  his  benefit ;  therefore,  if  out  of  his 
s.  rent  he  pays  5^.  taxes,  he  still  dispends  40^.,  the  55.  which  goes 
taxes  being  dispended  as  much  for  his  own  benefit  as  the  other 
s.  may  be  in  obtaining  bread  for  his  family.] 
If  the  landlord  were  in  the  occupation  of  this  freehold  himself,  the 

alue  to  him  would  be  395.  plus  Is.  poor-rate,  but  in  that  case  the  Is, 
not  to  be  deducted.     There  is  no  difference  between  that  case  and 


ts. 

[Maule,  J.     I  agree  in  saying  that  these  rates  in  that  case  ought 
xiot  to  be  deducted ;  but  before  coming  to  the  question,  what  is  to  be 
deducted,  there  must  be  405.  from  which  to  deduct     If  the  landlord 
occupied  the  freehold  himself,  the  Is.  is  part  of  what  he  dispends.   But 
in  this  case  the  landlord  does  not  get  405.,  he  only  gets  395. ;  there- 
lore,  it  is  unnecessary  to  consider  what  is  to  be  deducted.] 
The  tenant,  here,  pays  the  rate  for  the  landlord. 
[^Williams,  J.     Your  argument  must  come  to  this,  that  if  it  were 
stated  that  the  rent  was  395.,  but  that  it  would  be  405.  but  for  the 
rates,  the  landlord  would  be  entitled  to  vote. 

Jervis,  C.  J.  Which  is  as  much  as  saying,  that  the  higher  the  rates 
are  the  greater  is  the  value.] 

Bi/les,  Sergt.,  for  the  respondent,  was  not  heard.   • 

Jervis,  C.  J,  The  question  is,  what  is  the  value  of  the  freehold  to 
ihe  landlord  ?  The  value  is  405.,  if  he  is  entitled  to  add  to  the  rent 
the  rates  which  are  usually  paid  by  the  tenant,  but  it  is  not  worth  405. 
if  he  is  not  entitled  to  do  that.  I  think,  that  in  estimating  the  value, 
we  must  not  include  those  rates,  and  then  the  value  is  not  405.  Be- 
fore considering  what  are  to  be  deemed  charges  payable  out  of  the 
freehold,  the  freehold,  as  my  brother  Maule  has  shown,  must  be  worth 
4O5.9  but  the  freehold  here  is  not  worth  405.,  as  the  landlord  gets  only 
395. ;  therefore,  the  question  does  not  arise  what  charges  are  to  be 
deducted.  Unless  it  can  be  said  that  a  landlord  who  receives  only 
395.  rent,  the  tenant  paying  I5.,  tenant' s-rates,  receives  405.,  the  claim- 
ant  is  not  entitled  to  vote.  It  is  quite  clear  to  me  that  that  cannot 
be  said;  and,  therefore,  the  revising  barrister  was  right,  and  his  deci- 
sion must  be  affirmed. 

Maule,  J.  I  also  think  that  the  revising  barrister  was  right. 
The  question  is  not  one  of  deduction  of  charges  under  the  statute, 
but  whether  the  sum  out  of  which  such  deduction  might  have  to 
be  made  amounts  to  405.  I  think  that  it  does  not.  The  interest 
of  the  claimant  in  the  property  may  be  tcdcen  to  be  represented 
by  the  rent,  that  is,  405.,  subject  not  to  any  charge  or  tax  upon  it, 
but  to  an  agreement  on  his  part  to  pay  rates,  to  which  his  tenant 
is  legally  liable.  The  claimant  could  only  get  4O5.  for  his  land  with 
this  agreement,  not  4O5.  for  the  land  alone.  I  agree,  that  where  the 
owner  occupies  his  own  land  and  pays  poor-rates,  such  payment  is 
not  to  be  deducted  from  what  he  dispends,  because  it  is  only  one 
mode  of  dispending ;  it  is  a  portion  of  what  he  enjoys,  and  the  legis- 
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lature  treats  it  just  as  if  it  was  a  payment  for  the  support  of  his  ftm- 
ily.  The  appellant's  counsel  says,  where  is  the  difJerence  betwea 
that  case  and  this,  where  the  owner  pays  the  poor-rates  out  of  the 
rent  he  receives  ?  The  difference  is  this :  in  the  former  ca^e  the  pay- 
ment by  the  owner  is  in  respect  of  his  own  interest  in  the  land.  la 
the  latter,  he  pays  something  which  the  tenant  is  liable  to  pay  — 
something  in  respect  of  the  tenant's  interest  in  the  land.  The  groae 
rent  in  the  latter  case  is  not  the  proper  criterion  of  the  value  to  the 
landlord,  but  the  gross  rent  minus  the  amount  which  he  has  agreed 
to  pay  for  the  tenant,  that  is,  which  he  has  agreed  not  to  reoeiTt. 
The  case  here  is  to  be  considered  as  if  no  such  thing  as  a  tax  or  ratie 
existed ;  it  is  just  as  if  the  claimant,  not  being  able  to  get  405.  fiof 
his  land  without  some  additional  agreement  to  pay  something  for  die 
tenant  had  let  it  for  405.,  agreeing  to  pay  the  tolls  which  the  tenant 
would  have  to  pay  every  time  he  went  to  market ;  or  as  if,  instead  of 
agreeing  to  pay,  as  in  this  case,  for  the  water  the  tenant  mi^ht  con- 
sume, he  had  agreed  to  pay  for  his  beer,  I  think,  therefore,  that  the 
revising  barrister  had  no  very  difficult  task  to  perform,  and  that  be 
has  performed  it  quite  satisfactorily  in  deciding  that  the  claimant  is 
not  entitled  to  vote. 

Williams,  J.  I  am  of  the  same  opinion.  The  appellant's  counsel 
is  driven  to  admit,  if  his  argument  is  correct,  that  a  person  w^onki 
have  a  good  vote  who  could  assert,  not  that  his  fireehold  w^as  worth 
4O5.  a  year,  but  that  it  would  be  if  it  were  not  situate  in  a  paxiah 
where  the  taxes  were  so  heavy. 

Talfourb,  J.,  concurred. 

Appeal  dismissed  with  costs. 


Law  and  others  v.  Blackburrow.^ 

November  24, 1853. 

Arbitration —  Award —  Construction — Informal  Direction  as  to  JSih 

try  of  Verdict 

An  action  of  ejectment  (before  the  passing  of  the  Common  Law  Ftocedure  Act)  npoo  die 
demise  of  A  and  the  joint  demise  of  B  and  C,  was  referred  by  a  judge's  order,  after  isie 
joined,  to  the  award,  final  end,  and  determination  of  S.,  the  costs  of  the  caase  and  refti- 
encc  to  abide  the  event.  The  arbitrator,  after  rccitine  the  order  of  reference,  awardcii  at 
follows :  "  I  award  and  determine  that  the  verdict  in  mo  said  cause  be  enter^  for  the  ks* 
sors  of  the  plaintiff" :  *- 

Eiddj  per  Manic,  J.,  and  Talfonrd,  J.,  (cfisssnfiente  Williams,  J.,)  in  an  action  by  the  lesson 
of  the  plaintiff,  against  the  defendant,  to  recover  the  costs,  that  the  arbitrator  havuig  used 
words  which  had  no  technical  meaning,  must  be  understood  to  have  finally  determiiwd  the 
cause  in  favor  of  the  lessors  of  the  plabitiff. 

1  28  Law  J.  Bep.  (n.  b.)  C.  P.  28 ;  18  Jur.  130. 
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Declaration,  that  the  plaintiils  sued  the  defendants  for  56/.  135. 

Od.,  costs  taxed  and  allowed  to  the  plaintiffs,  as  the  costs  of  an  action 

orf  ejectment,  and  of  the  reference  and  award  in  respect  of  the  same, 

'Sknd  due  and  owing  to  the  plaintiifs  under  and  by  virtue  and  in  pur- 

STiance  of  the  terms  of  a  certain  award  made  by  one  Jacob  Player 

Sturge,  upon  and  in  respect  of  a  certain  submission  made  by  the 

plaintiffs  and  the  defendant,  to  the  award,  order,  and  determination 

of  the  said  J.  P.  Sturge. 

Plea  —  after  reciting  the  declaration  in  ejectment,  which  was  on 
the  demise  of  James  Thomas  Law,  and  the  joint  demise  of  Henri- 
etta Ross  and  Bridget  Elizabeth  James  Ross,  (the  three  plaintiffs  in 
the  present  action,)  and  that  the  now  defendant  was  the  defendant, 
and  pleaded  the  general  issue,  —  that  after  issue  joined  thereon,  and 
before  any  trial  of  the  ejectment,  the  said  submission  in  the  declara- 
tion mentioned  was  iftade  by  an  order  of  Patteson,  J.    [The  order  of 
reference  was  then  set  out,  of  which  the  following  only  are  material 
parts  H  "  Upon  hearing  the  attorneys  on  both  sides,  and  by  their  con- 
sent, ido  order  that  this  cause  be  referred  to  the  award,  order,  arbitra- 
ment, final  eiid  and  determination  of  J.  P.  Sturge,  &c.,  so  as  he  shall 
make  and  publish  his  award  in  writing  of  and  concerning  the  matters 
referred,  ready  to  be  delivered  to  the  said  parties  in  difference,  or  to 
such  of  them  as  shall  require  the  same,  on  or  before  the  10th  of  No- 
vember next    ....     I  further  order    .     •    •     •    that  the  costs 
of  the  said  cause  and  the  costs  of  the  reference  and  award  shall  abide 
the  event  of  the  said  award,     •     .     .     and  that  this  order  shall  and 
may  be  made  a  rule  of  the  Court  of  Common  Pleas."  Then  followed 
an  averment  that  there  never  was  "  any  other  submission  made  by  the 
plaintiffs  and  the  defendant  to  the  arbitration  of  J.  P.  S,"  &c.     The 
award  was  then  set  out,  which,  after  reciting  that  an  action  had  been 
lately  commenced  in  the  Court  of  Common  Pleas,  wherein  John  Doe, 
on  the  above  demises,  was  plaintiff,  and  the  present  defendant  defend- 
ant, recited  the  order  of  reference  at  length;  and  after  reciting  that  the 
arbitrator  had  duly  received  all  the  evidence  on  either  side,  proceeded, 
^<  I  do  make  and  publish  my  award  in  writing  of  and  concerning  the 
matter  to  me  referred  as  aforesaid,  in  manner  following,  that  is  to  say, 
I  do  award,  order,  arbitrate,  and  determine  that  the  verdfict  in  the  said 
cause  shall  be  entered  for  the  lessors  of  the  plaintiff;  and  I  declare  that 
my  costs  of  and  attending  the  said  reference,  and  of  preparing  and  exe- 
cuting this  my  award,  amount  to  the  sum  of  17/." 

Demurrer  and  joinder  therein. 

The  plaintiff's  points  were,  that  the  plea  was  no  answer  to  the 
action ;  that  the  said  award  was  valid ;  and  that  the  plaintiffs  were 
entitled  to  recover  the  taxed  costs  mentioned  in  the  declaration. 

The  defendant's  points  were,  that  the  arbitrator,  in  directing  a  ver- 
dict to  be  entered  for  the  several  lessors  of  the  plaintiff,  had  exceeded 
the  submission ;  that  the  award  was  not  final,  and  was  by  such  find- 
ing rendered  uncertain,  repugnant,  defective,  and  void,  and  that  no 
action  lay  upon  it ;  and  that  the  plea  showed  a  good  answer  to  the 
declaration. 

VOL.  XXIV.  27 
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Norman^  for  the  plaintii&.    The  award  is  valid,  and  the  plea  there- 
fore bad.     The  arbitrator,  in  directing  the  verdict  to  be  entered  for 
the  lessors  of  the  plaintiff,  must  be  taken  to  have  decided  generally 
in  favor  of  their  title  and  right  of  action ;  and  in  so  doing  he  has  nal 
exceeded  the  power  conferred  on  him.     It  is  true  that  he  wris  not 
authorized  by  the  submission  to  enter  a  verdict ;  and  it  might  be  dH^ 
ficult  to  distinguish  this  case  from  some  of  the  decisions,  if  he  had 
ordered  a  verdict  to  be  entered  for  the  plaintiff;  but  tiie  direction  io 
enter  a  verdict  for  the  lessors  of  the  plaintiff  is  altogether  informal, 
and  the  court,  in  endeavoring  to  ascertain  the  arbitrator's  meaning 
is  not  bound  down  by  the  use  of  technical  terms,  which  have  a  peco- 
liar  signification,  to  interpret  them  in  that  and  in  no  other  sense,  bnt 
is  at  liberty  to  infer  what  is  meant,  and  will  put  such  a  meaning 
upon  these  words  as  will  carry  out  the  arbitrator's  intention,  and  up- 
hold the  award.     In  Jackson  v.  Clarke^  IVFCle?  &  Y.  200,  the  cooit 
was  restrained  by  the  arbitrator  having  used  words  which    had  a 
peculiar  meaning,  and  could  put  no  other  upon  them.    The  direction 
there  was  to  enter  a  verdict  for  the  plaintiff.     That  case  is  also  dis- 
tinguishable in  this,  that  the  cause  referred  was  not  at  issue.      The 
same  may  be  said  of  Hawkyard  v.  Stacks^  2  DowL  &  L.  P.  C.  SSR 
In  Danlan  v.  Brett,  2  Ad.  &  E.  344,  the  cause  was  referred  after  issue 
joined ;  but  granting  that  that  case  may  decide  that  this  award  could 
not  be  enforced  by  attachment,  it  does  not  decide  that  an  action  will 
not  lie  to  enforce  it    EdgeU  v.  Dallimore,  3  Bing.  634,  is  distinguish- 
able on  the  same  ground.     In  Cock  v.  Oent,  13  Mee.  &  W.  364,  the 
Court  of  Exchequer  intimated  that,  by  directing  a  verdict  to  be  en* 
tered,  the  arbitrator  sufficiently  indicated  that  he  found  that  a  cause 
of  action  existed  to  the  amount  for  which  the  verdict  was  directed  to 
be  entered,  and  Cartwright  v.  Blackworth,  1  DowL  P.  C.  489,  is  cited. 
The  principle  to  be  applied  here  is,  that  an  award  is  sufficient,  if  from 
it  can  be  gathered  by  necessary  intendment  what  the  arbitrator's  deci- 
sion  is.    Russell  on  Awards,  354 ;  Humphreys  v.  Pearce,  7  Exch.  Rep. 
696;  s.  c.  14  Eng.  Rep.  495;  Howett  v.  Clements,  1  Com.  B.  Rep.  1^ 
And  any  clause  involving  an  excess  of  authority  may  be  rejected,  and 
the  award  be  valid,  if  enough  remains  to  show  the  arbitrator's  intention. 
Doe  d.  Body  v.  Cox,  4  Dowl.  &  L.  P.  C.  76.   Brooks  v.  Parsons j  1  Ibid. 
691,  which  would  seem  at  variance  with  this,  is  overruled.   But  where 
the  arbitrator  had  awarded  a  larger  sum  as  damages  than  that  already 
given  by  the  jury,  and  there  was  nothing  but  that,  which  was  an 
excess  of  authonty  and  therefore  to  be  rejected,  to  show  what  his 
decision  was,  it  could  not  be  treated  as  a  valid  award.     Hdyward  v. 
Phillips,  6  Ad.  &  E.  119.     Here  the  arbitrator  has  not  exceeded  his 
authority ;  he  has  decided  informally,  but  intelligibly,  in  favor  of  one 
of  the  parties  to  the  cause,  and  his  award  is  therefore  final  and  valid. 

Field,  for  the  defendant  The  plea  is  good.  The  arbitrator,  by 
directing  a  verdict  to  be  entered  has  exceeded  his  authority.  Reject* 
ing,  therefore,  that  clause,  nothing  remains  to  indicate  his  intention, 
and  Hayward  v.  Phillips  and  those  cases,  which  show  that  no  action 
can  be  maintained  on  an  award  when  the  only  clause  amounting  to 
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sun  award  is  an  excess  of  authority,  apply.  Bonner  v.  OhafUony  5 
^ast,  139 ;  Hawkyard  v.  Stocks.  It  is  clear  that  the  arbitrator,  under 
l;liis  submission,  had  no  authority  to  order  a  verdict  to  be  entered* 
Hutchinson  v.  Blackwell,  8  Bing.  331,  in  which  case  the  court  decided 
that  the  arbitrator  cannot  direct  a  verdict  to  be  entered,  although  the 
cause  and  the  issue  therein  be  referred.  Carttaright  v.  Blackwarth  is 
overruled  by  Donlan  v,  Bretty  where  Lord  Denman,  C.  J.,  is  reported 
to  have  said  that  Littledale,  J.,  had  informed  the  court  ihat  he  would 
not  have  so  decided  Cartwright  v.  Bladeworth  if  he  had  known  of  the 
decision  in  Jackson  v.  Clarke.  Even  assuming  this  award  to  be  a 
decision  in  favor  of  the  lessors  of  the  plaintiff  generally,  still  as  there 
are  two  distinct  demises  it  is  uncertain ;  for  who  is  to  have  the  land  ? 
The  award  therefore  is,  at  all  events,  bad  for  uncertainty. 

Norman^  in  reply. 

Maule,  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judg« 
ment  There  are  decided  cases  which  approach  the  present  in  their 
circumstances,  but  ngne  so  precisely  in  point  as  to  interfere  with  or 
govern  our  present  decision.  It  is  quite  clear  that  the  arbitrator  in- 
tended to  determine  and  did,  in  his  own  opinion,  determine  the  mat* 
ters  referred  to  him,  when  he  used  the  terms  which  have  been  the 
occasion  of  bringing  the  case  before  the  court  On  the  merits,  then, 
it  is  clear  enough  that  the  questions  before  the  arbitrator  had  been 
finally  decided,  and  that  the  plaintiffs  and  the  defendant  knew  what 
his  decision  substantially  was.  Still  the  cases  show  that  any  objec- 
tion of  form,  which  cannot  be  got  over,  entitled  the  defendant  to  take 
advantage  of  it  as  a  defence  in  an  action  on  the  award ;  and  although 
it  is  manifest  in  the  present  case  for  which  party  the  arbitrator  in- 
tended to  give  his  decision,  yet  if  the  cases  show  that  the  award  is 
nevertheless  void,  the  defendant  will  be  entitled  to  our  judgment  In 
all  the  cases  cited  which  bear  on  the  point,  the  verdict  had  been 
directed  to  be  entered  for  the  plaintiff;  and  the  arbitrator  had  used 
precise  technical  terms,  the  meaning  of  which  was  clear  and  intelli- 
gible. If  the  arbitrator  in  those  cases  had  siiliply  meant  to  decide 
that  the  plaintiff  was  entitled  to  succeed  in  the  action,  he  would  have 
expressed  it  as  he  did,  and  it  would  have  been  done  by  entering  a 
verdict;  and  all  the  cases  turned  upon  the  point  of  the  arbitrator 
having  exceeded  his  authority  in  making  an  order  to  enter  a  verdict 
—  a  thing  which  might  have  been  done,  but  which  was  not  authoriz- 
ed by  the  submission  to  be  done. 

But  it  is  said  that  a  direction  to  enter  a  verdict  shows  that  the 
arbitrator  decided  that  the  plaintiff  had  a  cause  of  action.  It  shows 
it  no  further,  in  my  opinion,  than  this :  that  the  arbitrator  thought 
the  plaintiff  had  a  cause  of  action,  so  far  as  being  entitled  to  have  a 
ver^ct  found  for  him,  but  not  as  to  any  substantial  fruits  of  such  a 
verdict  It  may  well  enough  be  that  circumstances  may  be  proved 
by  which  the  arbitrator  may  feel  himself  bound  to  find  a  verdict  for 
the  plaintifi^  though  in  fact  the  plaintiff  may  not  be  entitled  to  re- 
cover.    Jn  each  of  the  cases  cited,  the  court  had  to  deal  with  the 
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strictly  technical  and  appropriate  expression,  "  entering  a  verdict  far 
the  plaintiff,"  an  expression  having  its  own  precise  meaning,  and, 
generally  speaking,  those  cases  were  cases  of  reference  after  issue 
joined.  Now  here  there  is  a  material  difference,  though  of  a  verbal 
nature  only.  The  arbitrator  here  has  not  adopted  the  strictly  technical 
and  appropriate  expression  as  to  entering  a  verdict.  He  has  directed 
a  verdict  to  be  entered  for  the  lessors  of  the  plaintiff:  that  he  had 
not,  and  no  person  has,  the  power  to  do.  Technically  speaking,  the 
lessors  of  the  plaintiff  are  quite  strangers  to  the  action ;  and- the  case 
must  be  treated  as  if  the  arbitrator  had  not  used  any  thing  approach- 
ing a  formal  expression.  It  certainly  is  one  neither  legal  nor  tech* 
nical,  inasmuch  as  \^hat  he  has  directed  to  be  done  cannot  be  done. 
But  though  the  expression  used  may  have  no  legal  nor  technical 
meaning  m  its  precise  terms,  it  by  no  means  follows  that  it  must  be 
treated  as  absolute  nonsense ;  on  the  contrary,  it  may  be  read  in  an 
ordinary  and  popular  sense  with  reference  to  the  subjopt-matter  as  to 
which  it  is  used. 

On  the  present  occasion,  when  the  arbitrator  directs  "  a  verdict  to 
be  entered  for  the  lessors  of  the  plaintiff,"  he  says,  in  effect,  that  the 
lessors  of  the  plaintiff  are  entitled  to  recover  the  land,  the  subject- 
matter  of  the  action ;  and  though  the  words  used  are  very  inaccurate^ 
they  cannot  be  treated  as  nonsensical  or  having  no  meaning  at  all: 
and  taking  the  circumstances  of  the  cause  and  the  terms  of  the  sub- 
mission into  consideration,  the  only  meaning  they  can  have  is,  that 
'  the  lessors  of  the  plaintiff,  the  persons  substantially  interested  in  the 
cause,  are  entitled  to  the  property  claimed.  Any  one  sitting*  any« 
where  but  in  a  court  of  justice,  and  interpreting  any  thing  bat  an 
award,  would  so  interpret  the  expressions  used.  The  arbitrator, 
therefore,  in  language  not  susceptible  *of  any  other  reasonable  mean- 
ing,  and  not  having  any  precise  technical  meaning,  has  shown  that 
he  decides  the  matter  submitted  to  him  in  favor  of  the  parties  who 
are  the  lessors  of  the  plaintiff.  If  he  has  expressed  that  meaning  in 
any  sufficient  language,  that  is  enough ;  there  is  no  rule  as  to  how 
in  such  a  case  he  should  express  his  meaning.  He  might  have  said, 
"  I  decide  in  favor  of  the  plaintiff,"  or  "  my  opinion  is  in  favor  of  the 
plaintiff."  A  verdict  in  this  case  could  not  be  entered  as  directed, 
nor  for  the  plaintiff;  and  the  words  used  would  be,  therefore,  mean- 
ingless  if  taken  in  their  precise  terms,  and  inoperative  if  tsLken  as 
directing  a  verdict  for  the  plaintiff  I  think,  therefore,  they  must  be 
taken  as  giving  expression  to  a  general  direction  on  the  part  of  the 
arbitrator  in  favor  of  the  lessors  of  the  plaintiff;  and  if  this  meaning 
can  be  gleaned,  they  are  as  effectual  as  an  expression  of  his  decision 
as  if  he  had  used  language  of  the  strictest  and  most  precise  natnie. 
Then,  as  to  there  being  two  counts ;  for  the  reasons  I  have  given,  it 
seems  to  me  that  the  pledntiffs  have  a  right  to  say,  that  this  award 
sufficiently  shows  that  the  arbitrator  has  done  what  he  had  power  to 
do,  and  no  more,  namely,  to  decide  that  the  lessors  of  the  plaintiff 
are  to  succeed  throughout  the  whole  action :  that  the  matters  put  in 
issue  and  referred  to  the  arbitrator  are  to  be  determined  in  their 
favor.  There  must,  therefore,  on  the  whole,  be  judgment  for  the 
plaintiffs. 


I 

J 


COURT  OF  COMMON  PLEAS,  lS53-5t  317 

Law  V.  Blackbnrov. 


^Williams,  X     I  have  very  many  leasons  for  wishing  to  be  able  to 
Agree  ^th  my  brother  Manle ;  but  I  regiet  to  say  I  cannot  agree, 
because  I  consider  we  are  bound  by  the  decided  cases.     No  doubt, 
many  cases  which  were  cited  in  the  argument  are  distinguishable 
firom  the  present :  such  cases  as  those  where  the  arbitratcnr  had  power 
to  fixid  a  verdict  and  did  so  find ;  and  where  it  was  held,  on  motion 
for  an  attachment,  that  a  verdict  so  found  was  no  ground  for  an  at- 
tachment issuing,  on  the  principle  that  the  finding  of  a  verdict  did 
not  amount  to  an  order  to  pay,  and  tjiat  therefore  there  was  no  dis- 
obedience or  contempt  of  court  in  not  paying.    But  the  case  of  Jack' 
son  V.  Clarke  J  recognized  as  it  was  in  subsequent  cases,  is  expressly 
in  point,  as  it  appears  to  me ;  and  I  have  been  unable  to  distinguish 
it  £rom  the  present.     Certainly,  if  I  had  been  called  upon  to  decide 
that  case  when  it  was  before  the  Comt  of  Exchequer,  I  should  have 
come  to  a  different  conclusion.    I  should  have  said  that  the  arbitrator 
there  had  no  authority  to  enter  a  verdict,  and  that  therefore  his  find- 
ing was  a  nullity  so  far ;  but  that,  inasmuch  as  it  showed  his  inten- 
tion, it  might  operate  as  an  award  though  not  as  a  verdict,  and  as 
an  award  might  be  the  subject  and  foundation  of  an  action ;  but  the 
Court  of  Exchequer  held  that  no  action  would  lie.     I  think  that 
decision  was  erroneous ;  but,  nevertheless,  I  do  not  think  we  should 
be  justified  in  the  present  case  in  overruling  decided  cases,  more 
especially  as  the  point  is  on  the  record,  and  the  parties  can  therefore 
have  their  writ  of  error ;  and  to  that,  I  think,  we  ought  to  leave  them, 
if  they  wish  to  have  former  decisions  reversed.     I  am  unable  to  dis- 
tinguish the  present  case  on  the  ground  put  by  my  brother  Maule. 
It  seems  to  me,  if  the  arbitrator,  having  no  power  to  direct  a  verdict, 
has  ordered  that  a  verdict  should  be  entered,  that  is  an  excess  of 
jurisdiction ;  and  if  that  is  exf^nged,  as  it  must  be  according  to  the 
decided  cases,  there  is  nothing  left  on  which  to  found  an  action.     I 
think,  therefore,  that  the  plea  ought  to 'be  held  good,  and  that  jtidg- 
ment  should  be  for  the  defendant. 

Talfourd,  J.  I  agree  with  my  brother  Maule  in  thinking  that  the 
plaintiffs  are  entitled  to  judgment.  This  was  the  case  of  an  action 
of  ejectment  referred  to  a  lay  arbitrator,  the  costs  of  the  cause  to 
abide  the  event  Now,  I  think  no  one  would  doubt  that  the  arbitrator 
came  to  a  decision  in  favor  of  the  title  of  the  lessors  of  the  plaintiff, 
and  that  he  intended  to  express  that  decision;  nor  do  I  think  that 
we  are,  by  any  technical  sense,  precluded  from  giving  the  plain  mean- 
ing to  the  words  whidh  they  evidently  have,  as  indicative  of  the  in- 
tention of  an  unenlightened  and  unprofessional  person.  Many  cases 
were  cited  in  the  course  of  the  argument  which  have  little,  if  any, 
bearing  on  the  present  case.  The  cases  as  to  attachment  are  alto- 
gether inapplicable  here ;  they  only  show  that  the  courts  will  not  hold 
parties  in  contempt  by  mere  implication ;  and  if  an  arbitrator  has 
abstained  from  giving  a  decided  direction,  the  courts  refuse  to  enforce 
any  implied  direction  by  attachment.  The  other  class  of  cases  cited 
are  those  in  which  the  arbitrator  had  no  power  conferred  on  him  to 
direct  as  he  had  done,  and  on  which  the  court  cannot  act-    Each  of 
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the  classes  seem  inapplicable  here.  Jackson  v.  Clarke  and  Hi^ward 
V.  Phillips  are  distinguishable  on  the  principle  pointed  ont  by  mj 
brother  Maule.  In  those  cases  there  was  an  assumption  by  the  aifai- 
trator  of  a  power,  which  had  not  been  granted  to  him,  to  do  soms 
thing  which  was  left  to  him ;  but  he  only  assumed  to  do  sonietfaiiig 
which  might  have  been  done  had  the  power  been  given  him.  Hoe 
the  arbitrator  has  assumed  to  do  something  which  cannot  be  done 
under  any  circumstances;  and  the  words  used  therefore  have  do 
particular  technical  meaning,  and  we  are  4eft  to  interpret  them  as  in- 
dicative merely  of  the  intention  of  the  arbitrator  to  decide  the  matten 
referred  to  him  in  favor  of  the  lessors  of  the  plaintifil  I  agree,  tbcxe- 
fore,  with  my  brother  Maule,  in  holding  that  the  plaintifis  are  entitied 
to  the  judgment  of  the  court;  and  I  am  happy  to  think  that  in  so 
holding  we  are  acting  according  to  the  justice  of  the  case  and  in  9> 
cordance  with  the  manifest  intention  of  the  arbitrator. . 

Judgment  for  the  plairnHp. 


Berry  v.  Alderman.^ 

KoYcmber  5, 1853. 

Bill  of  Exchange  —  Indorsee  against  Acceptor — Accommodation  BH 
—  Fraud  —  Bond  Fide  Holder  for  Value  —  Onus  of  Proof 

Action  on  a  bill  of  exchange  drawn  by  M.  npon,  and  accepted  by,  the  defendant,  indorse! 
bj  M.  to  H.,  and  bj  H.  to  the  plaintiff.  First  plea,  that  the  bill  was  accepted  by  the  d^ 
fendant,  and  drawn  and  indorsed  in  blank  by  M.  without  value ;  that  the  definidant  gaic 
it  to  E.  to  get  it  discounted  for  the  defendant ;  that  £.  did  not  get  it  discounted,  biS,  ii 
fraud  of  the  defendant,  and  without  the  consent  of  M.,  deliyered  it  to  some  person  iflh 
known ;  and  that  neither  H.  nor  the  plaintiff  gave  value  for  the  indoxvementa  to  ttai 
respectively.  Second  plea,  the  same  as  the  first,  except  that,  instead  of  alleging  want  ef 
consideration  by  H.  and  the  plaintiff,  it  alleged  that  H.  and  the  plaintiff  respectivelj  M 
notice  that  the  bill  had  been  obtained  from  the  defendant,  bj  fraud.  On  the  part  <^  tke 
defendant,  evidence  was  giyen  that  £.  had  obtained  possession  of  the  bill  by  fraud,  npot 
which  the  judge  ruled  ^t  the  onus  was  cast  upon  &e  plaintiff  of  proving  that  he  pie 
value :  — 

Hdd^  that  this  ruling  was  correct 

Declaration  on  a  bill  of  exchange,  dated  the  7th  of  September, 
1852,  for  30t  at  three  months,  drawn  by  one  Meyer  upon  and  accept- 
ed by  the  defendant,  and  indorsed  by  Meyer  to  I^Jliday,  and  by 
Halliday  to  the  plaintiff 

The  defendant  pleaded,  first,  that  there  never  was  any  valne  or 
consideration  whatever  for  the  acceptance  of  the  bill  by  the  defend- 
ant, or  for.  the  drawing  or  indorsement  by  Meyer,  and  that  the  in- 
dorsement by  Meyer  was  an  indorsement  in  blank ;  and  that  after 


1  28  Law  J.  Bep.  (k.  s.)  C.  P.  84 ;  2  Common  Law  Bep.  690. 
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the   bill  was  drawn  and  accepted  by  the  defendant,  the  defendant 
gSL^e  it  to  one  Edwards  for  the  special  purpose  of  getting  it  discount- 
ed, and  paying  over  the  money  to  be  received  for  such  discounting  to 
the  defendant,  and  for  no  other  purpose  whatever ;  and  that  Edwards 
did  not  get  the  bill  discounted  or  pay  over  any  such  money  to  him, 
but  in  fraud  of  the  defendant^  and  contrary  to  the  said  special  pur- 
pose, and  without  the  consent  of  the  defendant  or  Meyer,  delivered 
the  bill  to  some  person  to  the  defendant  unknown ;  and  that  Halliday 
never  gave,  and  always  held  the  bill  without  any  value  or  considera- 
tion for  the  indorsement  to  him ;  and  that  there  never  was  any  value 
or  consideration  whatsoever  for  the  indorsement  to  the  plaintiff,  who 
alxyays  held,  and  now  holds,  the  bill  without  any  value  or  considera- 
tion ^whatever.     Secondly,  that  there  never  was  any  value  op  consi- 
deration whatsoever  for  the  acceptance  of  the  bill  by  the  defendant, 
or  for  the  drawing  or  indorsement  by  Meyer ;  and  that  the  indorse- 
ment by  Meyer  was  an  indorsement  in  blank,  and  that  after  the  bill 
-was  drawn  and  accepted  as  aforesaid,  the  defendant  gave  the  same 
to  one  Edwards  for  the  special  purpose  of  getting  the  same  discount- 
ed for  the  defendant,  and  paying  over  the  money  to  be  received  for 
such  discounting  to  the  defendant,  and  for  no  other  purpose  what^ 
ever ;  and  that  Edwards  did  not  get  the  bill  discounted  or  pay  over 
any  such  money  to  the  defendant,  but  in  fraud  of  the  defendant,  and 
€X>ntrary  to  the  said  special  purpose  and  without  consent  of  the  de- 
fendant or  Meyer,  delivered  the  bill  to  some  person  to  the  defendant 
unknown;  and  that  HaUiday^ before  and  at  the  time  of  the  indorse- 
ment to  him  had  notice  of  the  bill  having  been  obtained  from  the  de- 
fendant by  fraud ;  and  that  the  plaintiff  before  and  at  the  time  of  the 
indorsement  to  him  had  notice  that  the  bill  had  been  obtained  from 
the  defendant  by  fraud.     Issues  thereon. 

At  the  trial,  before  TaLfourd,  J.,  at  the  sittings  for  Middlesex  after 
last  Trinity  term,  the  plaintiff  having  proved  the  acceptance  and  the 
indorsements  on  the  bill,  the  defendant  in  support  of  his  pleas  proved 
that  the  bill  was  drawn  and  accepted  for  his  accommodation,  and 
that  he  had  given  it  to  Edwards  to  get  it  discounted  for  him,  and 
that  Edwards  had  never  returned  him  either  the  bill  or  the  money. 
The  learned  judge  upon  this  ruled,  that  the  plaintiff  was  bound  to 
prove  that  he  gave  consideration  for  the  bill;  and  the  plaintiff  accord- 
ingly having  given  evidence  for  that  purpose,  the  learned  judge  left 
three  questions  to  the  jury ;  first,  whether  Edwards  obtained  the  bill 
from  the  defendant  by  predesigned  fraud;  secondly,  whether  the 
plaintiff  had  given  consideration  for  the  bill ;  and,  thirdly,  whether  he 
was  cognizant  of  the  fraud.     The  juiy  having  answered  the  first  and 
third  questions  in  the  affirmative,  and  the  second  in  the  negative,  the 
verdict  was  entered  for  the  defendant,  and  leave  was  reserved  to  the 
plaintiff  to  move  to  enter  the  verdict  for  him,  if  the  court  should  be 
of  opinion  that  the  judge  was  wrong,  at  the  close  of  the  defendant's 
evidence,  in  calling  upon  the  plaintiff  to  prove  consideration. 

Shee^  Sergt,  now  moved  accordingly.     It  is  submitted  that  the 
pleas  were  not  proved,  and  that  the  judge  at  the  close  of  the  delena- 
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ant's  case  ought  to  have  directed  the  jury  to  find  for  the  plaintiC 
The  defendant  only  proved  that  the  bill  was  drawn  and  accepted  for 
his  acconunodation,  and  that  he  gave  it  to  Edwards  to  get  it  dis- 
counted, and  that  Edv^rards  did  not  give  him  the  proceeds.  It  was 
not  proved  that  Edwards  obtained  the  bill  by  fraud,  nor  that  he  did 
not  get  it  discounted ;  all  that  was  shown  was,  that  he  was  guilty  ci 
a  breach  of  trust  after  he  had  received  the  bill. 

[Talfourd,  J.  It  was  allowed  throughout  the  case  that  the  defend- 
ant had  been  swindled  out  of  either  the  bill  or  the  money.  I  con- 
sidered there  was  evidence,  and  the  jury  found  that  Edwards  had 
obtained  the  bill  bv  fraud. 

Williams,  J.  That  being  so,  Harvey  v.  TaioerSj  6  Exch.  Rep.  656; 
8,  c.  4  Eng.  Rep.  531,  shows,  that  where  a  bill  has  been  obtained  by 
fraud,  the  holder  is  bound  to  prove  that  he  gave  value  for  it,  and  that 
the  judge  is  right  to  call  upon  the  holder  for  that  proof  if  there  be 
evidence  of  fraud  for  the  jury.] 

In  that  case  the  plea  alleged  that  the  bill  had  been  obtained  fay 
fraud,  but  neither  plea  in  this  case  contains  that  allegation.  So  also 
in  Baily  v.  Bidwell^  13  Mee.  &  W.  73,  cited  at  the  trial,  the  pl» 
alleged  that  the  note  was  illegal  in  its  inception ;  and  Alderaon,  B., 
in  delivering  judgment  says,  that  illegality  and  want  of  consideratioD 
must  both  be  averred. 

[Maule,  J.  Alderson,  B.,  relies  not  on  the  presence  or  the  absence 
of  the  allegation  of  fraud,  but  on  this,  that  the  proof  of  illegality  re- 
quires counterproof  of  consideration.  The  value  of  the  plea  does  not 
alter  the  evidence  required.  Suppose  no  fraud  is  alleged,  but  ihst  tlie 
issue  is,  consideration  or  no  consideration.  If  the  defendant  proves 
fraud  or  illegality  the  plaintiff  is  bound  to  prove  consideration.  A  bill 
is  always  presumed  to  have  been  given  for  a  good  consideration,  but 
as  soon  as  fraud  is  proved  a  contrary  presumption  arises.] 

Smith  V.  Braincj  16  Q.  B.  Rep.  244 ;  s.  c,  3  Eng.  Rep.  379,  vsu 
also  referred  to. 

Jervis,  C.  J.  I  am  of  opinion  that  my  brother  Talfourd  ^vas  qcdte 
right  in  the  course  he  took  at  Nisi  Prius^  and  that  there  ought  to  be 
no  rule.  There  was  evidence,  and  the  jury  found,  that  Edwards  had 
swindled  the  defendant  out  of  the  biU ;  the  plaintiff  was  therefoie 
bound,  as  the  cases  show,  to  prove  that  he  was  a  bond  fide  indorsee 
for  v^ue,  and  he  failed  to  do  so. 

•    Maule,  J.,  Williams,  J.,  and  Talfourd,  J.,  concurred. 


Rule  refused. 


COURT   OF   COMMON  PLEAS,   1853-54.  321 

Moi^gan  V.  Coachman. 


Morgan  v.  Couchman.^ 

Norember  16,  1853. 

Evidence — Payment — Principal  and  Factor —  Estoppel —  Affidavit — 
Inference  of  Law — Practice  —  New  Trial —  Point  Reserved. 

In  an  action  for  goods  sold,  Aero  was  a  plea  of  payment,  and  it  appeared  that  both  the 
plaintiff  and  the  defendant  employed  G.  as  factor.  6.  sold  the  eoods  to  the  defendant 
knowing  he  was  factor.  On  a  balance  of  accounts,  G.  was  indebted  to  the  defendant. 
The  plamtiff,  who  knew  the  state  of  accounts  between  G.  and  the  defendant,  petitioned  the 
Coart  of  Bankruptcy  to  make  G.  bankrupt,  and  alleged  in  his  affidavit  that  G.  owed  him 
A  sum  of  money  for  goods  sold  by  G.  as  factor  of  we  plaintiff,  to  the  defendant,*  and  for 
which  he  had  received  pdyment  by  means  of  goods  sold  by  the  defendant  to  G.  The 
plaintiff  having  afterwaros  sued  the  defendant  for  the  price  of  the  goods :  — 

Edd,  that  the  statement  in  the  affidavit  was  not  conclusive  evidence  estopping  the  plaintiff 
firom  denying  that  the  defendant  had  paid  for  the  goods  ;  the  allegation  as  to  payment  so 
explained,  not  being  an  allegation  of  fact,  but  of  an  inference  of  law  drawn  by  the  plain- 
tiff. 

Where  counsel  at  a  trial  does  not  ask  that  a  certain  point  should  be  submitted  to  the  jury, 
but  gets  leave  to  move  reserved,  he  cannot  afterwards  ask  for  a  new  trial,  on  the  ground 
that  that  point  was  not  submitted  to  the  jury. 

Action  for  95/.  19^.  for  goods  sold,  &c. 
Pleas  —  first,  never  indebted ;  secondly,  payment 
The  cause  was  tried,  at  the  Surrey  Summer  Assizes,  coram  Chan- 
nell,  Sergt.    It  appeared  that  the  plaintiff  was  a  farmer  and  a  cheese- 
dealer,  and  that  he  was  in  the  habit  of  sending  goods  to  Golden,  a 
cheese-factor  in  London,  for  sale.     The  defendant  was  also  a  cheese- 
monger, and  in  the  habit  of  sending  goods  to  Golden  on  sale  and 
account     The  goods  for  which  the  action  was  brought  were  pur- 
chased by  the  defendant  of  Golden,  and  the  invoices  were  delivered 
in  Golden's  own  name.    During  the  period  when  the  goods  were 
supplied  to  the  defendant,  Golden  sold  goods  for  the  defendant ;  and 
^n  a  balance  of  accounts.  Golden  was  indebtied  to  the  defendant 
The  plaintiff  proved  that  at  one  part  of  the  time  his  name  was  on 
Golden's  doorpost,  and  there  was  other  evidence  to  show  that  the 
defendant  knew  Golden  was  only  factor.     The  goods  were  supplied 
in  January  and  May,  1858 ;  and  afterwards  the  plaintiff  knowing  at 
tile  time  the  state  of  accounts  between  Golden  and  the  defendant, 
petitioned  the  Court  of  Bankruptcy  to  make  Grolden  a  bankrupt,  and 
in  the  affidavit  on  which  the  petition  was  founded,  he  claimed  from 
Golden  a  debt  of  70t  5^.  8rf.,  which  he  described  as  being  "  for  goods 
belonging  to  this  deponent  sold  and  delivered  by  William  Grolden  as 
.  the  factor  or  agent  of  the  deponent,  to  Stephen  Couchman,  (the 
defendant,)  and  for  which  goods  the  said  William  Golden  received 
payment  by  means  of  goods  sold  and  delivered  by  Couchman  to 
Golden,  and  which  goods  were  used  by  Golden  in  the  trade  of  a 


^  28  Law  J.  Bep.  (n.  8.)  C.  P.  86. 


322  COURT  OF  COMMON  PLEAS,  1853-54. 

Morgan  v.  Coachman. 

cheesemonger."  It  was  contended  for  the  defendant  that  this  evidence 
proved  the  plea  of  payment,  and  that  the  plaintiff  was,  by  the  tenu 
of  his  affidavit,  estopped  from  denying  that  he  had  been  paid  for  ijic 

foods.  By  arrangement,  a  verdict  was  given  for  the  plaintiff  for  9SL 
9^.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsoii 
or  a  verdict  upon  the  issue  on  the  plea  of  payment,  or  to  reduce  the 
amount  to  be  recovered  by  70^  55.  8^  if  the  court  should  be  of  opifr 
ion  that  the  effect  of  the  affidavit  entitled  the  defendant  to  do  so. 

A  rule  nisi  having  been  obtained  to  that  effect,  or  for  a  new  trial 
on  the  ground  of  misdirection,  — 

November  16,  Monlagtie  Chambers  and  Hawkins^  showed  caus& 
There  was  no  evidence  to  go  to  the  jury  in  support  of  the  plea  of 
payment.  The  principal  question  turns  upon  the  affidavit  made  bj 
the  plaintiff  in  the  Court  of  Bankruptcy.  It  is  said  that  as  the  plaifi- 
tiff  in  his  affidavit  treated  Golden  as  his  debtor,  and  averred  that 
Golden  had  received  payment  for  the  goods  in  question  £rom  the 
defendant,  he  is  now  estopped  from  charging  the  defendant^  and  de- 
nying the  payment  by  him.  But  the  affidavit  cannot  surely  ha^ 
tnat  operation.  If  there  had  been  no  bankruptcy,  the  plaintiff  could 
clearly  have  sued  the  defendant.  If  he  had  sued  tiie  factor,  and  goie 
on  to  judgment,  he  would  not  have  been  precluded  firom  suing  the 
party  who  was  really  indebted.  It  may  be  that  he  was  right  in  sw^tf- 
ing  that  Golden  was  justly  and  truly  indebted  to  him,  and  yet  he  maj 
not  be  precluded  firom  suing  the  defendant  The  plaintiff,  when  he 
made  the  affidavit,  may  have  been  laboring  under  a  mistake  as  to  his 
legal  rights.  The  first  question  that  arises  on  the  affidavit  is,  whe- 
ther it  appears  that  the  defendant  paid  Golden.  That  is  not  suffi- 
ciently proved,  and  even  if  it  were,  it  would  not  necessarily  amoiuit 
to  a  payment  to  the  plaintiff. 

[Maule,  J.  It  may  be  said  that  the  plaintiff,  in  the  affidavit,  con- 
chisively  adopts  the  payment,  if  any  payment  actually  did  take  placa 
There  is  some  evidence,  but  by  no  means  conclusive  evidence.  K I  had 
had  to  deal  with  the  whole  matter,  I  should  have  thrown  the  affidavit 
overboard  altogether.  The  plaintiff  might  be  mistaken  as  to  Us 
rights.  He  might  try  by  the  affidavit  whether  he  was  right,  and  if 
the  commissioner  should  be  of  opinion  that  he  was  right,  then  be 
might  adopt  another  course.  K  the  plaintiff  was  wrong,  or  perjured 
himself,  no  damage  could  have  resulted  to  the  defendant.  To  make 
the  facts  enure  as  payment,  the  defendant  must  have  }iad  a  transac- 
tion with  Golden,  which  amounted  to  payment  by  the  defendant  to 
the  plaintiff,  either  authorized  before,  or  afterwards  ratified,  by  the 
plaintiff.] 

Even  if  the  affidavit  proves  ratification  by  the  plaintiff,  the  trans- 
action of  payment  itself  is  not  shown.  At  all  events,  there  is  onlj 
some  evidence  of  it,  but  not  any  evidence  that  is  conclusive. 

[Maule,  J.  The  case  bears  an  analogy  to  those  in  which  payment 
has  been  made  to  an  attorney  who  has  sued  without  the  authority  of 
the  plaintiff.  There  the  court  does  not  interfere  if  the  attorney  be 
solvent ;  but  if  he  be  insolvent,  the  payment  to  him  is  no  discharge^ 
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It  is  not  unlike  the  case  where  the  servant,  without  any  authority, 
receives  money  due  to  his  master.  There  the  master  may  take  the 
money  from  the  servant  if  he  pleases ;  but  he  surely  might  sue  the 
debtor  if  he  chose.] 

It  is  not  open  now  to  the  defendant  to  contend,  that  though  the 
evidence  be  not  conclusive,  there  was  some  evidence  to  go  to  the  jury, 
and  that,  therefore,  there  should  be  a  new  trial. 

Zaish  and  T.  Chambers^  in  support  of  the  rule.  It  v^as  misdirection 
not  to  leave  the  evidence  of  payment  to  the  jury. 

[^Williams,  J.  When  the  defendant  took  the  benefit  of  having  the 
point  reserved  in  his  favor,  did  he  not  waive  the  question  of  fact  ? 

Jervis,  C.  J.  The  defendant,  in  substance,  said,  "  If  you  give  me 
leave  to  move,  I  agree  that  the  question  shall  be  treated  as  one  of 
law."] 

Can  it  be  said  that  a  party  is  precluded  from  asking  for  a  new  trial 
when  a  point  is  reserved  ? 

[Maule,  J.  K  counsel  at  the  trial  keeps  back  a  point  on  which  he 
is  certain  he  will  have  a  decision  against  him,  and  then  takes  leave 
to  move,  he  cannot  afterwards  insist  upon  his  right  to  a  new  trial, 
because  the  question  which  he  kept  back  was  not  left  to  the  jury.] 

If  the  contents  of  the  affidavit  are,  technically,  evidence  under  the 
plea  of  payment,  the  defendant  is  entitled  to  the  benefit  of  the  plea, 
and  to  reduce  the  verdict  by  the  sum  mentioned  in  the  rule.  And 
it  is  submitted,  that  the  plaintiff  having  himself  treated  the  transac- 
tion as  a  payment,  cannot  now  deny  that  such  payment  was  made. 

Maule,  J.     I  think  this  rule  must  be  discharged.    The  question  in 
the  case  has  arisen  in  this  way:  whether  there  was  any  evidence,  that 
the  money  claimed  or  any  part  of  it  had  been  paid.     What  is  sug- 
gested as  evidence  of  that  is  the  transaction  between  the  defendant 
and  Golden.    But  that  transaction  of  itself  cannot  be  treated  as  pay* 
ment     The  case  turns  upon  the  statements  in  the  affidavit,  ^on 
which  so  great  a  stress  is  laid,  as  a  sort  of  estoppel.    It  is  an  amda« 
vit  in  which  the  plaintiff  speaks  of  the  money  in  question  in  a  pro- 
ceeding against  Golden  in  the  Court  of  Bankruptcy.    He  does  not 
state  simply,  and  exOTessly,  and  absolutely,  that  the"  money  was  paid 
by  any  body  to  Golden  for  the  plaintiff;  but  he  says  that  there  was 
payment,  and  then  states  what  he  considers  as  payment.     He  says 
that  Golden  is  indebted  to  him  in  70/.  5s.  Sd.  for  goods  sold  by  Gold- 
en as  his  factor  to  the  defendant,  and  for  which  Golden  received  pc^y- 
meht  by  means  of  goods  sold  and  delivered  by  Couchman  to  Golden, 
and  which  Golden  used  in  the  course  of  his  business  as  a  cheese- 
monger.    Now,  a  sale  and  delivery  of  goods  by  the  defendant  to 
Golden,  which  goods  are  afterwards   employed  by  Golden  in  the 
course  of  his  business,  certainly  does  not  amount  to  payment  of  a 
debt  due  from  the  defendant  to  the  plaintiff,  and  the  fact  of  the  plain- 
tiflPs  anxiety  to  treat  it  as  such  does  not  make  it  any  more  so.    If  the 
facts  detailed  do  not  show  that  the  transaction  amounted  to  pay"^5?7 
then  the  plaintiflF's  calling  it  payment  will  not  make  it  so,  or  restnct 
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the  language  to  the  same  sense  as  if  he  had  sworn  absolntely  that 
there  was  payment  The  facts  being  stated,  the  conclusion  that  ihsj 
operated  as  payment  is  mere  inference  of  law.  It  cannot  be  said  thai 
the  plafntifF  was  swearing  implicitly  to  sortie  other  matter  of  fad 
which  would  make  the  whole  amount  to  payment.  You  cannot  ia 
such,  a  case  supply  any  fact  There  would  be  no  perjury  by  the  pteuh 
tiff  if  the  affidavit  were  true,  striking  out  the  word  payment  It  does 
not  appear  that  there  was  any  agreement  that  any  thing  w^hich  took 
place  between  Golden  and  the  defendant'  should  enure  as  a  payment 
and  I  do  not  think  the  facts  show  any  thing  from  which  a  jury  cofdU 
find  the  fact  of  payment  I  should  have  said  if  the  jury  had  found 
there  was  a  payment  they  were  wrong,  and  their  verdict  ought  to  he 
set  aside. 

Jervis,  C.  J.,  concurred.^ 

"Williams,  J.  I  am  of  the  same  opinion.  The  affidavit  does  not 
in  itself  contain  any  facts  which  would  constitute  payment  in  point 
of  law.  It  also  appeared  that  the  evidence,  independent  of  the  afi- 
davit,  was  not  such  that  the  defendants  could  have  asked  the  jury  for 
their  verdict  It  was  contended  for  the  defendant  that  the  plaintiff 
was  estopped  firom  contesting  the  fact  The  judge  said  he  considered 
that  a  point  of  law,  and  reserved  it,  and  it  is  decided  against  the 
defendant  But  it  is  now  said  for  the  defendant  that  there  was  a 
scintilla  of  evidence,  and  that  he  might  have  gone  to  the  jury  upon 
it  But  that  was  not  insisted  on  at  the  trial.  K  there  had  been  a 
scintilla  of  evidence,  a  verdict  upon  it  would  have  been  very  unsads- 
factory.  But  where  counsel  takes  the  course  which  was  t^en  hoe 
at  the  trial,  he  ought  not  to  fall  back  on  a  point  like  this. 

Talpourd,  J.  I  am  entirely  of  the  same  opinion.  I  do  not  thiiA 
that  this  is  a  case  where  some  question  of  fact  escaped  the  attention 
of  counsel.  The  intention  must  have  been  that  the  case  should  tain 
upon  the  effect  of  the  affidavit  That  must  have  been  the  meaning 
of  the  agreement  at  Nisi  Pritis. 

Rule  discharged. 


^  His  lordship  was  out  of  court  at  the  conclusion  of  the  argument 
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apniract —  Ctmsideraium  —  Atcep^mte  of  htss  Smm  im  Satisfaeikm 

of  Greaier  —  Fleadimg. 


7o  a  dflcUnUkm  Ibr  woik  sod  Uhor.  the  ddendaBt  phaifcd,  Aal  after  the  procat  cun  of 
actioiiy  and  before  sua,  die  pUindf  lerkd  a  plaint  agaiast  dM  dffrwdaat  m  dM  cooiKf 
eomt  for  502.,  duU  die  defendaoc  bein^  diea  and  at  tiie  dme  of  the  accmiiig  of  die  cauae 
of  action  for  wliidli  tbe  frfaint  was  lened,  an  infant,  gare  notice  tbat  he  ihoold  defend  him 
self  against  the  phunt  on  that  groond,  and  that  before  trial  in  die  covntj  eoait»  the  plai» 
tiff  and  defendant  agreed  that  the  defendant  should  paj  tbe  plaintiff's  costs  and  M.,  and 
ttutf  the  plaintiff  ihoold  accept  the  30/.  and  die  performance  bj  the  defendant  of  the  agree 
ment  in  satisfoctioa  as  well  of  the  caose  of  action  for  whidi  the  plaint  was  levied,  as  of 


ail  causes  of  action  which  the  plaintiff  then  had  against  the  defendant.  ATerment  of  pay- 
ment before  soit  bj  the  defendant  of  the  30/.  and  cosu,  and  aooeptanoe  bj  the  plaintiff  in 
ptirsaance  of  the  agreement :  — 

Bddj  that  the  arerment  of  the  defendant  being  an  infant  when  the  caose  of  action  arose,  for 
iHucfa  the  plaint  was  kTied,  was  immaterial,  and  that  tlie  plea  was  a  good  defence  withoat 
,  that  arennent. 

The  declaration  was  for  work  and  labor  by  the  plaintiff  as  solicitor 
to  ihe  defendant,  for  money  lent,  money  paid,  and  money  due  upon 
an  account  stat^ 

The  defendant  pleaded,  first,  never  indebted;  secondly,  payment; 
thirdly,  the  Statute  of  Limitations;  fourthly,  infancy;  finhly,  that 
after  the  accruing  of  the  supposed  causes  of  action  in  the  declaration 
mentioned,  and  whilst  the  same  were  subsisting,  and  before  the  com- 
mencement of  this  suit,  the  plaintiff  levied  his  plaint  against  the 
defendant  in  the  County  Court  of  Cheshire,  holden  at  Congleton, 
then  having  jurisdiction  in  that  behalf,  to  recover  the  sum  of  50i  then 
claimed  by  the  plaintiff  to  be  due  from  the  defendant  to  the  plaintiff^ 
to  wit,  for  money  lent  and  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant  at  his  request,  and  for  interest  thereon  from  the  14th 
day  of  May,  A.  D.  1846,  and  abo  to  recover  the  same  on  account 
stated;  tbat  the  defendant  then  defended  himself  against  the  said 
plaint,  and  being  then  and  at  the  time  of  the  accruing  of  the  said 
supposed  causes  of  action  for  which  the  said  plaint  was  levied  as 
aforesaid,  an  infant  under  the  age  of  twenty-one  years,  gave  due 
notice  in  the  said  suit  in  the  said  county  court  that  he  should  de- 
fend himself  against  the  said  plaint  on  the  ground  of  infancy.     And 
thereupon  and  before  any  trial  had  of  the  said  suit  in  the  said  county 
court,  and  before  the  commencement  of  this  suit,  it  was  agreed  by 
and  between  the  plaintiff  and  the  defendant  tha,t  the  defendant  should 
pay  to  the  plaintiff  the  sum  of  30/.,  and  that  the  defendant  should  pay 
the  costs  of  the  plaintiff  by  him  incurred  in  the  said  plaint,  and  that 
thedefendant  should  make  such  last-mentioned  payments  respectively. 


1  23  Law  J.  Bep.  (n.  ^.)  C.  P.  41 

vol*.  XXIV.  28 


326  COURT  OF  COMMON  PLEAS,  1853-54. 

Cooper  V.  Parker.- 

and  the  plaintiff  should  accept  and  receive  the  said  sum  of  30iL,  aad 
the  performance  by  the  defendant  of  the  agreement  in  ihia  plea  mes- 
tioned  respectively  in  fall  satisfaction  and  discharge  as  well  of  ^ 
supposed  causes  of  action  for  which  the  said  plaint  was  so  levied  as 
aforesaid,  as  of  all  causes  of  action  whatsoever  which  the  plaintiff 
then  had  against  the  defendant ;  and  that  afterwards  and  before  tlii» 
suit,  in  pursuance  and  performance  of  the  said  agreement  in  this  plea 
mentioned,  he,  the  defendant,  then  paid  to  the  plaintiff  the  said  sub 
of  30^,  and  then  paid  the  costs  of  the  plaintiff  by  him  incurred  in  tke 
said  plaint ;  and  the  plaintiff  then  accepted  and  received  from  the 
defendant  the  said  sum  of  30/.,  and  the  performance  by  the  defend- 
ant of  the  agreement  in  this  plea  mentioned  respectively,  in  full  satb- 
faction  and  discharge  as  well  of  the  supposed  causes  of  action  far 
which  the  said  plaint  was  levied  as  aforesaid,  as  of  all  causes  of 
action  whatsoever  which  the  plaintiff  then  had  against  the  defendant 

To  the  fourth  plea  the  plaintiff  replied  that  the  work  and  labor  woe 
necessary  and  suitable  to  the  then  estate  of  the  defendant,  and  ibaA 
the  money  paid  and  advanced  was  for  necessaries;  and  he  joined 
issue  on  the  first,  second,  third,  and  fifth  pleas,  and  also  on  the  four& 
so  far  as  the  same  related  to  the  claim  for  money  lent  and  money 
due  upon  an  account  stated. 

The  action  was  tried,  before  Lord  Campbell,  C.  J.,  at  the  last  Spring 
Assizes  at  Chester.  The  defendant  offered  no  evidence  in  support  of 
the  first  four  pleas,  and  the  plaintiff  had  a  verdict  on  them ;  and, 
as  to  the  fifth  plea,  the  learned  judge  directed  the  jury  to  find  for  ikt 
defendant  if  they  were  of  opinion  that  the  plaintiff  had  accepted  the 
sum  of  30^  and  the  performance  of  the  agreement  therein  mentioned 
in  discharge,  not  only  of  the  claim  in  the  county  court,  but  of  all 
causes  of  action  then  subsisting  between  the  parties.  The  jury,  being 
of  that  opinion,  returned  a  verdict  for  the  defendant  accordingly. 

Miller^  Sergt,  now  moved  for  a  new  trial  on  the  ground  of  misdi- 
rection, or  for  judgment  for-the  plaintiff  on  the  fifth  issue,  non  obstanU 
veredicto.  The  fifth  plea  would  have  been  bad  without  the  allegation 
that  the  defendant  was  an  infant  when  he  W3.s  sued  in  the  ooiintj 
court ;  the  learned  judge  ought,  therefore,  to  have  told  the  jury  that| 
if  they  found  that  he  was  not  an  infant  then,  their  verdict  should  be 
for  the  plaintiff.  But  the  jury  have,  in  fact,  so  found,  for  they  have 
found  the  fourth  issue  in  favor  of  the  plaintiff,  that  is,  that  the  defend- 
ant was  not  an  infant  when  the  present  cause  of  action  accrued;  and 
that  involves  the  finding  that  he  was  not  an  infant  when  he  was  sued 
in  the  county  court,  because,  at  that  time,  the  present  cause  of  action 
was  subsisting.  That  being  so,  the  acceptance  of  30/.  could  not  be 
a  satisfaction  for  a  debt  of  50/.,  and  it  was  necessary  to  prove  some 
consideration  for  the  relinquishment  of  the  residue.  Cumber  v.  Wane, 
1  Smith's  Lead.  Cas.  146.  The  withdrawal  of  a  false  plea  is  no  con- 
sideration. 

[Maule,  J.  Surely  it  was  some  advantage  to  the  plaintiff  to  have 
the  plea  withdrawn  and  the  suit  concluded,  and  it  was  done.  The 
extent  of  the  advantage  we  cannot  inquire  into.     Suppose  A  says  to 
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B,  **  I  will  give  you  20L  to  witbdiaw  a  bill  now  before*  parliatnonf 
If   S  Tvithdraws  the  bill,  is  not  that  a  sufficient  consideration  for  A*s 

If  an  action  has  been  unjustly  brought,  the  staying  of  it  is  no  con* 
sideration  for  a  pronuse.  Why,  then,  should  the  withdrawing  of  a 
false  plea?  it  can  be  no  detriment  to  the  defendant,  because  ho  must 
fail ;  and  it  can  be  no  benefit  to  the  plaintiff,  because  he  must  sue- 


[Jbrvis,  C.  J.  The  record  does  not  show  that  the  defendant  was 
not  an  infant  when  the  cause  of  action  for  which  he  was  sued  in  the 
county  court  arose.  He  might  have  been  an  infant  at  that  timey 
though  not  an  infant  when  he  was  sued.] 

Still  the  point  arises,  whether  the  judge  ought  to  have  left  that 
question  to  the  jury. 

Jertis,  C.  J.  The  question  is,  whether  the  avennent  in  th^  fifth 
plea,  that  the  defendant  was  an  infant  at  the  time  of  th«  ar^^minrg  ot 
the  cause  of  action  for  which  the  plaint  was  levied  i.^  tnsstm^L  f  do 
not  think  it  is,  because  the  agreement,  as  stated  in  t^»e  pk^  iff  a  S(fi^ 
defence  to  the  action,  whether  he  was  or  was  wA^  TVnre  w;;i  tlM«^ 
fore,  be  no  fule. 

Maulb,  J.,  WiLLiAJCs,  J.,  and  TAvrovMXf.  J^  'VM^jmn^L 


^    > 


r«  The  ArcTi^LijLS  Ervs^ej.  W-«,v^  V*i*je  ^ *  *  ^\ ^-^ ^*jI' 
Coxpjuet*     iJru^oeit  %.  Ijt^t  ti^xx-^ 


n^  Out-  aw»  irtB  *«:uiijru>^  tut     tiu*     o*   r   vw^    *    4»  •     ^  *"*•    ,'^^    -'V*. 
ft  ^TBii  fiii'i  jac^  varTTiiBBL     l»ir   i*  iji^     lirr*'-*      *r  t    .!•    r  ••  '"  '    " 
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for  the  passage,  whereby  the  plaintifis  suffered  in  dieir  health,  the  conn  refused  a  rok  n 
stay  proceedings  in  seven  of  the  actions  till  one  should  be  tried,  although  the  de£ 
offered  to  undertake  not  to  defend  the  others,  if  there  should  be  a  veraict  found 
them  on  such  trial. 

These  were  eight  actions,  in  each  of  which  the  plaintiff  oom- 
plained  that  the  defendants  undertook,  in  consideration  of  certu 
passage-money  paid  by  the  plaintiff,  to  supply  the  plaintiff  with  a 
second-class  passage  from  Melbourne  in  Australia,  to  England,  aad 
with  provisions  and  other  requisites  according  to  that  class,  in  tiieir 
ship,  the  Melbourne ;  but  that  the  defendants,  neglecting  their  duty, 
did  not  provide  him  with  a  second-class  passage  or  provisions  anl 
requisites  according  to  that  class,  but  with  a  third-class  passage,  and 
with  bad  and  insufficient  provisions  and  acconunodation,  whereby 
lus  health  was  injured,  &c. 

Lush  now  moved  for  a  rule  to  stay  proceedings  in  seven  of  tfaett 
actions  until  one  of  them  should  have  been  tried,  offering  to  undef^ 
take  that  the  defendants  should  not  defend  the  other  actions  if  tbett 
should  be  a  verdict  against  them  in  this  one.  It  appeared  on  affidavit 
that  these  actions  were  brought  under  the  same  circumstances,  oa 
behalf  of  the  eight  plaintifis,  who  were  fellow-passengers  on  tlie 
voyage,  and  signed  a  round  robin,  and  employed  the  same  attorney. 

[Maule,  J.  They  would  fi;et  only  nominal  damages  for  the  hreadi 
of  contract;  but  they  complain  of  suffering  in  their  health.  They 
have  different  grievances.  Mr.  Smith  could  not  be  said  to  hate 
suffered  in  Mr.  Srown's  health.] 

Per  Curiam. 

Rule  refused. 


Cannan  and  others,  assignees  of  Hutchings,  a  bankrupt^  v.  Fowleb.^ 

NoTember  25, 1853. 

Contract  J  Construction  of 

In  March,  1853,  H.,  by  parol,  sold  eoods  to  the  defendant,  at  an  agreed  price,  and  die  de* 
fendant  dien  took  possession.    In  the  following  May,  by  articles  of  agreement,  it  «M 

Xed  between  them  as  follows  :  "  That  H.  sl^l  sell,  and  the  defendant  shall  pmtbsM 
^  same  goods,)  and  that  the  price  to  be  paid  for  the  same  shall  be  die  fair  amount  of  (ko 
value  thereof,  such  amount  to  be  settled,  in  case  the  parties  shall  differ  as  to  the  same,  \ff 
arbitration  in  manner  hereinafter  mentioned,  and  that  the  defendant  shall  nay  to  H.  this 
amount  of  such  price  within  two  calendar  months  after  such  price  shall  have  oeen  fixed  ai 
aforesaid."  The  defendant  continued  in  possession  of  the  goods,  and  never  objectod  to 
the  price  originally  fixed.  H.  having  become  bankrupt  in  August,  faiis  assignees,  in  Noveor 
ber,  sued  the  defendant  for  the  amount,  as  for  goods  sold  and  delivered :  — 

Hdd,  that  in  the  absence  of  evidence  that  the  parties  had  differed  since  Ifarch  as  to  th 
amount  then  fixed,  it  was  not  shown  that  the  event  upon  which  the  arbitration  daose  vai 
to  apply,  had  ever  arisen,  and  that  the  fair  value  mentioned  in  the  agreement  must  be 
taken  to  be  the  vidue  previously  ascertained  and  agreed  to. 

1  23  Law  J.  Bep.  (x.  s.)  C.  P.  48. 
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Debt  by  the  plaintiffs,  as  assignees  of  one  Hatchings,  a  bankrapt, 
for  goods  sold  and  delivered  by  tlutchings  to  the  defendant,  foi^  work 
ajid  labor,  for  interest,  and  upon  an  account  stated. 

Pleas — never  indebted,  and  payment;  and  issue  thereon. 
The  cause  was  tried,  before  Cresswell,  J.,  at  the  second  sittings  for 
Xx>ndon  in  last  Michaelmas  term,  when  it  appeared  that  in  the  year 
1851  Hutchings  had  entered  into  a  contract  with  the  Netherlands 
I^iSjid  Inclosure  Company,  to  embank  a  portion  of  the  River  Scheldt, 
smd  for  that  purpose  had  provided  at  the  spot  plant  and  materials  to 
a.  large  amount      In  October,  1853,  Hutchings  having  got  into  diffi- 
cmlties  was  desirous  of  abandoning  the  contract,  and  with  that  view 
lie  made  a  parol  agreement  with  the  defendant  that  two  persons,  one 
on  behalf  of  each,  should  be  sent  over  to  the  works,  to  take  an  in- 
ventory, and  to  value  the  plant  and  materials,  and  that,  in  the  event 
of  their  disagreeing,  the  value  should  be  left  to  arbitration.     In  pur- 
suance of  this  agreement,  two  persons  went  over  and  made  a  valua- 
tion, and  an  inventory,  bearing  date  the  8th  of  March,  1853,  was 
drawn  up,  which  stated  the  value  to  be  4,509/.  125.,  and  on  the  Slst 
of  March  the  defendant  and  Hutchings  signed  a  memorandum  at  the 
foot  of  it,  as  follows :  <^  Agreed  between  Mr.  H.  Fowler  and  myself^ 
4J509L  12^."     Also,  a  few  days  after,  on  Hutchings  proposing  to  draw 
a  bill  upon  the  defendant  for  that  amount,  at  two  months,  the  de- 
fendant replied  that  he  would  give  no  bill,  but  that  when  the  money 
was  wanted  it  should  be  reac^.     On  the  3d  of  April  following,  he 
took  possession  of  the  materials  mentioned  in  the  inventory.     On 
the  28th  of  May  articles  of  agreement  were  drawn  up  between  the 
defendant  of  the  first  part,  Hutchings  of  the  second  part,  and  his  in- 
spectors of  the  third  part,  which  contained  the  foUovdng  clause  :  — 
^  It  is  agreed  that  Hutchings  shall  sell,  and  Fowler  sh^  purchase, 
all  such  parts  of  the  plant,  materials,  and  things  now  on  or  about 
the  works,  &c.,  which  belong  to  the  said  Hutchings  as  his  separate 
property,  and  that  the  price  to  be  paid  for  the  same  shall  be  the  £ur 
amount  of  the  value  thereof^  such  amount  to  be  settled,  (in  case  the 
parties  shall  differ  as  to  the  same,)  by  arbitration  in  manner  herein- 
after mentioned;  and  that  the  said  Fowler,  his  executors,  adminis- 
trators or  assigns,  shall  pay  to  the  said  Hatchings,  his  executors 
or  administrators,  the  amount  of  such  price  or  value,  within  two 
calendar  months  after  such  price  or  value  shall  have  been  fixed  or 
determined  as  aforesaid."      There  was  also  a  clause  providing  for 
arbitration.     Hutdungs  was  made  a  bankrupt  on  the  30th  of  August, 
1853 ;  and  the  defendeuit  having  refused  to  pay  the  4y509/L  12s^  the 
amount  of  the  valuation,  the  present  action  was  brought  by  the  as- 
signees. 

For  the  defendant  it  was  contended,  that  the  written  contract  was 
prospective,  and  contemplated  a  future  setdlement,  eithcrr  by  agree- 
ment or  by  arbiration,  which  had  oevor  been  made,  and  that  theie 
was  nothing  to  show  that  the  airangement  come  to  in  March  was  to 
be  binding.  For  the  plaintifis,  it  was  contended  that,  in^l^;pend^ntly 
of  the  written  contract,  the  plaintiffit  bad  a  good  esuute  of  iustUm  Un 
goods  sold  and  delivered,  aiid  thai  the  written  contract  dirl  ut^  ^»^^ 
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their  position ;  bnt  that  if  they  were  bound  to  recover  on  the  written 
contreKst,  then  that  the  arrangement  of  March,  being  originally  made 
for  the  purpose  of  being  applied  to  that  contract,  was  to  be  considexei 
as  still  subsisting  at  the  date  of  it ;  and,  therefore,  that  the  amount 
was  fixed  in  accordance  with  the  arrangement  of  March,  and  that  fte 
two  months  ran  £rom  the  date  of  the  written  contract.  The  leamel 
Judge  was  of  that  opinion,  and  also  that  the  plaintiiis  were  bound  to 
recover  on  the  written  contract,  or  not  at  all.  A  verdict  was  entered 
for  the  plaintiffs ;  and 

November  23,  Qmin^  obtained  a  rule  for  new  trial,  on  the  groond 
of  misdirection ;  against  which  — 

ByleSy  Sergt,  and  WiUeSy  now  showed  cause.  Independently  of  tiie 
written  contract,  the  plaintiffs  are  entitied  to  recover  as  for  goods  soU 
and  delivered.  There  was  a  valid  sale  when  the  inventoiy  was  sago- 
ed  by  Hutchings  and  the  defendant  at  a  fixed  sum;  the  defenduit 
has  ever  since  had  possession  of  the  goods,  and  has  recognized  llie 
validity  of  tiie  sale  by  a  promise  to  pay.  But  if  the  plainti&  are 
bound  to  recover  on  the  written  contract,  they  are  entitled  to  do  aa 
The  signing  the  inventory  and  the  subsequent  contract  must  be  tieal- 
ed  as  one  transaction,  and  that  an  interval  of  some  months  elapsed 
between  the  two  is  no  more  material  than  if  an  interval  of  only  a 
nunute  had  elapsed.  Both  parties  were  in  a  state  of  consent  as  to 
the  price  in  March,  and  it  never  was  contended  that  there  had  beat 
any  difference  between  them ;  they  must  be  taken,  therefore,  to  have 
been  in  the  same  state  of  consent  in  May. 

[Maule,  J.  I  am  disposed  to  think  that,  as  the  second  agreement 
does  not  in  terms  rescind  the  first,  the  first  subsists  as  to  the  amount^ 
that  being  the  true  amount.  With  respect  to  the  arbitration  daDse, 
the  only  other  mode  of  settling  contemplated,  except  by  agreement, 
that  is  only  to  apply  in  case  of  any  dispute  or  difference  between  the 
parties ;  but  there  does  not  appear  to  have  been  any  dispute  or  differ- 
ence whatever.] 

Quain^  in  support  of  the  rule.  The  original  agreement  of  March, 
when  reduced  into  writing  in  May,  was  thereby  rescinded,  and  the 
latter  contract  contemplates  a  future  settlement  in  express  terms.  If 
not,  firom  what  date  are  the  two  months  for  payment  to  run  ?  If 
firom  the  date  of  the  original  agreement,  they  would  have  expired 
before  the  clause  providing  for  the  time  of  payment  had  been  writ- 
ten. Also,  if  the  sum  had  been  definitely  fixed  in  March,  a  danse 
providing  for  arbitration  in  the  event  of  difference  as  to  the  amount 
would  never  have  been  introduced. 

[Williams,  J.  Suppose,  after  the  contract  had  been  reduced  into 
writing,  the  defendant  had  said,  he  was  satisfied  with  the  amoant 
previously  fixed  upon,  would  not  that  have  been  evidence  for  the 
jury  in  tms  action  ?] 

y es ;  but  there  is  no  evidence  that  they  had  agreed  to  the  jaice 
after  the  contract  had  been  reduced  into  writing. 
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MjLUiiE,  J.     I  think  this  rale  must  be  discharged ;  and  I  will  deal 
^with    the  case  on  the  supposition  of  Mr.  Quain,  that  the  plaintiff 
m\ist  recover  on  the  written  contract     This  is  an  action  for  goods 
sold  and  delivered,  of  which  the  defendant  had  been  in  possession 
for  five  or  six  months ;   and  the  question  as  to  the  plaintim'  right  to 
recover  arises  upon  the  construction  of  a  written  instrument,  which 
I  isidU  take  as  the  only  document  in  writing  at  aH    [Hb  Lordship 
read  the  clause  as  above.]     That  is  to  be  construed,  as  it  appears  to 
me,  as  a  sale  of  the  plant  and  materials  at  a  fair  value,  with  a  pro- 
vision that,  if  either  party  chooses,  the  value  may  be  inquired  into 
by  arbitration.    Now,  neither  party  has  wished  that  inquiry  to  be 
made  ;  the  event  has  never  arisen  upon  which  the  clause  providing 
for  arbitration  was  to  apply ;  the  parties  are,  tiieiefore,  remitted  to  a 
sale  at  a  fair  value.      What  was  a  fair  value  seems  to  have  been  ac- 
curately determined,  for  the  defendant  and  Hutchings  met  and  came 
to  an  elaborate  and  detailed  settlement  as  to  that,  and  that  is  strong 
evidence  that  the  amount  so  agreed  upon,  though  not  perhaps  bind- 
ingly  referred  to  in  the  written  contract,  was  the  fair  value  about 
'which  they  were  contracting.     It  abo  fcurther  appeared  that  this  ac- 
tion was  not  brought  till  many  months  after  they  had  made  the  con- 
tract, and  yet  no  dispute  or  difference  as  to  the  value  had  ever  arisen* 
I  think,  therefore,  that  the  amount  agreed  upon  in  March  is  the  fair 
value  which  the  plaintif&  are  entitled  to  recover,  and  that  this  rule 
must  be  discharged. 

Williams,  J.  I  entirely  agree  with  my  brother  Maule.  I  am 
inclined  to  think  that  our  decision  may  also  be  supported  on  the 
ground  that  justice  would  be  defeated  if  this  rule  were  made  ab- 
solute. Mr.  Quain  does  not  dispute  that  if  the  defendant,  after  this 
clause  had  been  agreed  to,  had  expressly  assented  to  the  amount 
originally  fixed  upon  as  the  fair  value,  this  would  have  been  evidence 
for  the  jury  that  the  price  had  been  determined  within  the  meaning 
of  the  contract  K  so,  I  think  the  defendant's  conduct  since  M£iy  is 
tantamount  to  an  adoption  of  the  price  originally  agreed  upon  in 
March. 

Talfoubd,  J.,  concurred.^  Ride  discharged. 


1  CressweU,  J.,  had  left  the  court 
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1S.EAD  V.  TbaKLeJ 
April  25,  1853. 

Husband  and  Wife — Evidence  in  action  for  Goods  sold  to  Wife. 

In  an  action  for  goods  supplied  to  the  wife  on  her  order  alone,  the  question  is,  (in  the  ab- 
sence of  such  evidence  or  necessity  as  may  show  an  agency  in  law,)  whether  dieie  w&i  as 
agency  or  authority  in  fact ;  and  where  the  qjiostion  had  been  left  to  the  jury  solely  an 
the  point  whether  the  goods  were  necessaries  : — 

Hdd,  a  misdirection,  and  a  new  trial  granted. 

Mr.  Kemplat  moved  for  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial  in  this  case,  which  had  been  tried  before  the  sheii£ 
The  action  was  for  music,  supplied  to  the  defendant's  wife.  He 
moved  on  the  ground  of  misdirection,  and  also  on  the  ground  that  the 
verdict,  (for  the  plaintiff,)  was  against  evidence.  The  only  evidence 
for  the  plaintiff  was  that  of  the  plaintiff  himself,  who  said,  "  The  de- 
fendant's wife  dealt  with  me  previous  to  March,  1851.  All  the  goods 
I  sue  for  were  supplied  to  her.  I  sent  my  bill  to  the  defendant's 
house  at  Christmas,  1851.  She  promised  to  pay  me.  On  the  lOth 
of  July,  I  received  a  notice  from  the  defendant  repudiating  any  orders. 
That  was  after  the  supply  of  the  goods.  No  account  was  ever  re- 
turned to  me.  I  never  saw  the  defendant.  His  wife  took  from  my 
shop  what  she  wished  for.  The  defendant  never  ordered  any  goods." 
The  defendant  was  called  and  said  his  income  was  380/.  a  year,  oat 
of  which  he  allowed  his  wife  (who  however  lived  with  him)  30/. ;  that 
he  paid  65/.  a  year  for  rent;  and  that  he  had  never  given  any  author- 
ity for  the  orders.  This  was  the  whole  of  the  evidence.  The  under- 
sheriff  told  the  jury  that  the  question  was,  whether  these  goods  were 
necessaries.  But  it  was  now  contended  that  this  was  only  one  cir- 
cumstance to  be  submitted  to  the  jury  with  others ;  for,  non  constat^ 
that  the  music  was  necessary  for  the  wife  of  the  defendant,  however 
it  might  be  necessary  in  the  abstract  He  might  have  furnished  her 
with  plenty,  or  with  money  to  purchase  it ;  and  there  was  evidence 
of  that  in  this  case.  And  the  real  question  for  the  jury  was  one  of 
authority  or  agency.  The  liability  of  the  husband  for  goods  supplied 
to  the  wife  depencb  upon  whether  she  is  his  agent.  Laird  v.  Iremoi^i 
13  M.  &  W.  368.  And  that  is  a  question  for  the  jury  on  the  evidence, 
and  does  not  depend,  as  a  matter  of  law,  upon  whether  the  goods  are 
necessaries. 

[Jervis,  C.  J.  Sometimes  the  agency  must  be  a  question  of  law. 
Suppose  the  wife  wants  a  dress,  and  the  husband  expressly  prohibita 
her  from  ordering  it ;  which  way  are  the  jury  to  find  ?] 

That  would  depend  upon  whether  she  were  absolutely  in  want  of  a 


1 1  Common  Law  Rep.  200 ;  17  Jur.  841 ;  22  T>aw  J.  Rep.  (n.  s.)  C.  P.  167.    Be- 
fore Jervis,  C.  J.,  Cresswbll,  J.,  Williams,  J.,  and  Talfourd,  J. 
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_^ . ■    ■  ■  _      _    ■  * 

(98  ;  that  is  to  say,  had  none  at  alL    In  such  extreme  cases  there 
.ay  be  an  agency  in  law.    Thus  it  has  been  lately  held  that  the 
l^^usband  is  liable  for  necessaries  supplied  to  the  wife  during  his 


^ERvis,  C.  J.,  referred  to  Smart  v.  llberry^  10  M.  &  W.  1.] 

There  the  question  was  as  to  the  liability  of  the  wife  for  goods 

oxdered  by  her  after  her  husband's  death,  of  which  both  the  plaintiff 

cuid  herself  were  ignorant  at  the  time.     There  was  ample  evidence  in 

^fcfaat  case  of  the  wife's  authority  to  bind  her  husband,  if  be  had  been 

still  alive. 

[  Jeryis,  C.  J.    But  there  the  point  was  rather,  that  the  agencj  in 
£ftct  had  not  been  determined  by  notice  of  his  death.] 

In  the  present  case  it  might  well  be  that  the  mnisic  was  a  ^  neoe^* 
sary,"  and  yet  it  did  not  foUow  that  there  was  any  agency  or  antbor* 
Ity  in  fact ;  and  it  is  submitted  that  there  is  nothing  to  show  in  ihm 
csase  an  agency  or  authority  in  law,  any  more  than  in  the  ease  in 
"which  the  wife  bought  fancy  birds.  Freestone  y.  Biticktr*  9  C.  hL  F« 
643.     He  also  referred  to  Mcmtague  ▼.  Benedict^  3  B.  &  C  *^. 

Per  Curiam.     Take  a  rule. 

On  a  subsequent  day  Brewer  appeared  to  show  eammt.  Ife  ad^ 
mitted  that  he  could  not  defend  the  ruling  of  the  AmiL  w^f^^:ijf^ 
that  it  was  simply  as  stated  in  the  affidavit  of  the  d«iAt»lauQa,  ^uj^  *Mft 
he  had  left  the  case  solely  on  the  qnestion  of  nr«'SiaikJu    Af^JMsi^ 

BmkabtolmU? 


Graham  &  anoUier,  Awiignres,  v*  TzmtacM? 

Koinembo'  11,  lftS9. 

BaaJcruptcy — Bight  of  true  Owner  to  take  hade  Cfoodi  of 
Bankrupt  is  reputed  Owner — Effect  of  Order  under  tkeVi  tf  Vi 
Vict.  c.  106,  8. 125. 

The  true  owner  has  a  right,  at  aor  tame  hefere  tbe  fiat,  to  talK  VkHb  iuf  f^^  tr«u<r  {^,  Um 
allowed  the  bankrupt  to  have  the  pomewtwa  of  aa  the  nfwM  ^ywiw  y^^^  m*^^.  o^  <^^*  »v 
without  notice  of  aoj  prior  act  of  baakrnccjr,  it  besnji;  **  a  xnmttt^s^^  "  «.'.t  ttj*.  '^«J^ 
rapt,  within  the  meaning  of  the  U3d  lectioa  of  tlie  l^kU  Vm^  <.  i'A,  ha/,  '.u*^'*^vf^ 
protected. 


1  iZecuf  T.  Ztf^oni,  6  Ezck  Bep.  6S« ;  s.  e  4  Efi^  B^ 'S»'  Ai*d  it  bw  b^j^  «J« 
latelj  held  that  he  la  HaUe  for  tihe  neccMorf  «xp«&»t  of  tJuif;  d^:^^  \LM:na^Ji  of  htf 
wife,  fit)m  whom  he  fired  aeptnte,  without  aor  expnM  autJ^^  «^  ^^'^  ^^^E 
the  par^  incnning  the  ei^enie  ii  a  mere  vonuitMSv  Amf^Kfte  r.  JUrruoth  ^*^  ^'  '*' 
776. 

9  See  JZenamx  T.  redUe,  20  Ene.  Bepu  S45.  ,       _,       ^,. 

a  18  Jnr.  61;  23  Lot  J.  Sep.  (ju  b.)  C  F.  10 ;  t  CcmnumUMVe^^^ 
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the  language  to  the  same  sense  as  if  he  had  sworn  absolutely  thai 
there  was  payment  The  facts  being  stated,  the  conclusion  that  ther 
operated  as  payment  is  mere  inference  of  law.  It  cannot  be  said  ikk 
the  plaintiff  was  swearing  implicitly  to  sortie  other  matter  of  hd 
which  would  make  the  whole  amount  to  payment.  You  cannot  ii 
such  a  case  supply  any  fact.  There  would  be  no  perjury  by  the  {dtio- 
tifT  if  the  affidavit  were  true,  striking  out  the  word  payment  It  doa 
not  appear  that  there  was  any  agreement  that  any  thing  which  took 
place  between  Golden  and  the  defendant'  should  enure  as  a  paymeit 
and  I  do  not  think  the  facts  show  any  thing  from  which  a  jury  conil 
find  the  fact  of  payment.  I  should  have  said  if  the  jury  had  fooad 
there  was  a  payment  they  were  wrong,  and  their  verdict  ought  to  be 
set  aside. 

Jervis,  C.  J.,  concurred.' 

Williams,  J.  I  am  of  the  same  opinion.  The  affidavit  does  not 
in  itself  contain  any  facts  which  would  constitute  payment  in  pdnt 
of  law.  It  also  appeared  that  the  evidence,  independent  of  the  affi- 
davit, was  not  such  that  the  defendants  could  have  asked  the  jury  fa 
their  verdict  It  was  contended  for  the  defendant  that  the  plaintif 
was  estopped  firom  contesting  the  fact  The  judge  said  he  considaed 
that  a  point  of  law,  and  reserved  it,  and  it  is  decided  against  the 
defendant  But  it  is  now  said  for  the  defendant  that  there  was  a 
scintilla  of  evidence,  and  that  he  might  have  gone  to  the  jury  upott 
it.  But  that  was  not  insisted  on  at  the  trial.  If  there  had  been  a 
scintilla  of  evidence,  a  verdict  upon  it  would  have  been  very  unsatis* 
factory.  But  where  counsel  takes  the  course  which  was  taken  hoe 
at  the  trial,  he  ought  not  to  fall  back  on  a  point  like  this. 

Talfourd,  J.  I  am  entirely  of  the  same  opinion.  I  do  not  think 
that  this  is  a  case  where  some  question  of  fact  escaped  the  attentioB 
of  counsel.  The  intention  must  have  been  that  the  case  shonI<f  torn 
upon  the  effect  of  the  affidavit  That  must  have  been  the  meaning 
of  the  agreement  at  Nisi  Prius* 

Rule  discharged. 


1  His  lordship  was  out  of  court  at  the  conclusion  of  the  argument 
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Cooper  v.  Parker.^ 

Noyember  5, 1853. 

ContTiLCt  —  Cbnnderaiion  —  Acceptance  of  Less  Sum  in  Satisfaction 

of  Greater  —  Pleading', 

TTo  a  dedAration  for  work  and  labor,  the  defendant  pleaded,  that  after  the  present  cause  of 
acdoDy  and  before  snit,  the  plaintiff  levied  a  plaint  against  the  defendant  in  the  coontj 
oaurt  for  50/.,  that  the  defendant  being  then  and  at  the  time  of  the  accruing  of  the  cause 
of  action  for  which  the  plaint  was  levied,  an  infant,  gave  notice  that  he  should  defend  him 
self  against  the  pliunt  on  that  ground,  and  that  before  trial  in  the  county  court,  the  plain- 
tiff  and  defendant  agreed  that  the  defendant  should  pay  the  plaintiff's  costs  and  30/.,  and 
th9,t  the  plaintiff  should  accept  the  30/.  and  the  performance  by  the  defendant  of  the  agree 
ment  in  satisfEuition  as  well  of  the  cause  of  action  for  which  the  plaint  was  levied,  as  of 
all  causes  of  action  which  the  plaintiff  then  had  against  the  defendant.  Averment  of  pay- 
ment before  suit  by  the  defendant  of  the  30/.  and  costs,  and  aoceptanoe  by  the  plaintiff  m 
parsuance  of  the  agreement :  — 

£[€ld,  that  the  averment  of  the  defendant  being  an  infant  when  the  cause  of  action  arose,  for 
which  the  plaint  was  levied,  was  immaterial,  and  that  the  plea  was  a  good  defence  without 
,  tfaatavennent  , 

The  declaration  was  for  work  and  labor  by  the  plaintiff  as  solicitor 
to  {be  defendant,  for  money  lent,  money  paid,  and  money  due  upon 
an  account  stated. 

The  defendant  pleaded,  first,  never  indebted ;  secondly,  payment ; 
thirdly,  the  Statute  of  Limitations;  fourthly,  infancy;  fifthly,  that 
after  the  accruing  of  the  supposed  causes  of  action  in  the  declaration 
mentioned,  and  whilst  the  same  were  subsisting,  and  before  the  com- 
mencement of  this  suit,  the  plaintiff  levied  his  plaint  against  the 
defendant  in  the  County  Court  of  Cheshire,  holden  at  Congleton, 
then  having  jurisdiction  in  that  behalf,  to  recover  the  sum  of  50/.  then 
claimed  by  the  plaintiff  to  be  due  from  the  defendant  to  the  plaintiff, 
to  wit,  for  money  lent  and  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant  at  his  request,  and  for  interest  thereon  from  the  14th 
day  of  May,  A.  D.  1846,  and  also  to  recover  the  same  on  account 
stated ;  that  the  defendant  then  defended  himself  against  the  said 
plaint,  and  being  then  and  at  the  time  of  the  accruing  of  the  said 
supposed  causes  of  action  for  which  the  said  plaint  was  levied  as 
aforesaid,  an  infant  under  the  age  of  twenty-one  years,  gave  due 
notice  in  the  said  suit  in  the  said  county  court  that  he  should  de- 
fend himself  against  the  said  plaint  on  the  ground  of  infancv.  And 
thereupon  and  before  any  trial  had  of  the  said  suit  in  the  said  county 
court,  and  before  the  commencement  of  this  suit,  it  was  agreed  by 
and  between  the  plaintiff  and  the  defendant  tha^t  the  defendant  should 
pay  to  the  plaintiff  the  sum  of  30/.,  and  that  the  defendant  should  pay 
the  costs  of  the  plaintiff  by  him  incurred  in  the  said  plaint,  and  that 
thedefendant  should  make  such  last-mentioned  payments  respectively. 


I  23  Law  J.  Bep.  (n.  ^.)  C  F.  41 
VOL*  XXIV.  '  28 
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this  was  followed  by  the  19  Geo.  2,  c.  22,  s.  1 ;  the  46  Geo.  3,  c.  133^ 
8.1;  the6Geo.4,  c.  16,  ss.  72,  81,  82,  84 ;  the  2  &3  Vict  c.  ll,a. 
12 ;  and  the  2  &  3  Vict.  c.  29,  s.  1 ;  which  last  was  the  first  gtaenl 
act  which  rendered  valid  all  dealings  with  the  bankrupt  down  to  the 
time  of  the  fiat     The  12  &  13  Vict  c  106,  s.  133,  is  similar  to  the  2 
&  3  Vict  c.  29,  s.  1,  and,  like  the  preceding  protective  clauses,  reftzs 
to  cases  only  in  which  the  doctrine  of  relation  applies ;  but  the  qiie» 
tion  as  to  goods  in  the  reputed  ownership  of  the  bankmpt  has  no 
reference  to  that  doctrine.     The  cases  on  the  subject,  and  which  wil 
be  relied  on  by  the  other  side,  are  founded  on  the  decision  of  Loid 
Lyndhurst  in  Ex  parte  Styan^  (reported  under  the  name  of  £r  parU 
Smith,  2  M.,  D.,  &  De  G.  213,  219.)     There  a  policy  of  assurance 
was  deposited  by  a  trader  with  his  creditor  as  a  security  for  his  deb% 
but  no  notice  of  such  deposit  was  given  to  the  insurance  ofiice  until 
after  the  trader  had  committed  an  act  of  bankruptcy ;  but  the  creditar 
had  not  had  notice  of  any  act  of  bankruptcy  having  been  comniitted, 
and  he  gave  notice  of  the  deposit  before  the  fiat  issued.   It  was,  bov- 
ever,  in  that  case  contended  by  counsel  on  behalf  of  the  assigneea^ 
that  the  notice  to  the  insurance  office.was  necessary  to  render  the 
transaction  binding  against  other  claimants ;  and  Lord  Lyndhuia^ 
taking  advantage  of  this,  assumed  that  ^^  the  transaction  or  dealing' 
consisted  of  the  deposit  of  the  policy  and  the  notice  to  the  ofiice,  a^ 
then  held,  that  as  in  that  case  the  whole  of  the  transaction  was  com* 
pleted  before  the  fiat,  without  notice  of  a  prior  act  of  bankruptcy,  ft 
was  protected  by  the  2  &  3  Vict  c  29,  s.  1.     But  how  is  such  a  case 
analogous  to  the  case  of  goods  left  in  the  possession  of  the  banknqii 
up  to  the  time  of  his  committing  the  act  of  bankruptcy  ?    The  taking 
the  goods  out  of  the  possession  of  such  bankrupt  cannot  properly  be 
considered  as  necessary  to  complete  the  transaction  of  leaving  them 
in  the  bankrupt's  possession.    Pcmente  v.  Pefmelly  2  Moo.  jz;  B.  516, 
and  Young  v.  Hope,  2  Exch.  105,  were  decided  on  the  authority  of 
Ex  parte  Styan;  and  moreover  the  case  of  Pariente  v.  Pennell  was 
only  a  decision  at  Nisi  Prius.    In  the  next  place,  it  is  submitted  that 
the  order  of  the  Court  of  Bankruptcy  ordering  the  goods  to  be  sold 
was   final   and  conclusive,  unless  appealed  against  to   the  LfOids 
Justice^  as  in  the  case  of  any  other  order  in  bankruptcy.     The  case 
of  Heslop  V.  Baker,  6  Exch.  740 ;  s.  c.  4  Eng.  Rep.  555,  has  decided 
that  the  assignees  have  no  title  to  goods  of  which  the  bankrupt  was 
reputed  owner  under  section  125,  unless  such  order  be  made.     It  is 
submitted  that  this  is  a  matter  which  is  now  left  to  the  Court  of 
Bankruptcy  alone  to  determine.     The  clauses  which  relate  to  the 
jurisdiction  of  that  court,  and  are  classed  accordingly  under  that  head 
m  the  12  &  13  Vict  c.  106,  are  sections  12, 14, 15,  16,  and  18.    It 
will,  perhaps,  be  said  that  the  order  cannot  be  final,  as,  according  to 
Ex  parte  Barlow,  22  Law  J.  Rep.  (n.  s.)  Bank.,  15 ;   s.  c.  19  Ejig. 
Rep.  464,  the  Lords  Justices  said  that  the  order  may  be  made  ex 
parte;  but  the  correctness  of  that  decision  is.  canvassed  and  dissented 
from  by  Mr.  Commissioner  Hohrovd,  in  an  elaborate  judgment  latelj 
delivered  in  Re  PUmmer.    [The  learned  counsel  read  this  only  from 
a  MS.] 
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[Williams,  J.  What  notice  is  the  true  owner  to  hav  of  the  pro- 
ceeding  in  order  to  make  the  order  binding  on  him  ?] 

Personal  notice. 

[Williams,  J.  But  suppose  the  wrong  person  wus  served  with  the 
summons,  and  he  was  to  say  nothing,  and  the  court  were  afterwards 
to  make  the  order,  would  the  true  owner  be  bound  by  it?] 

No ;  in  that  case  there  would  have  been  no  valid  order,  but  other- 

*wise  when  the  right  party  has  been  brought  before  the  court     It  is 

-  submitted  that  the  order  is  binding  and  final,  subject  only  to  the 

usual  appeal  to  the  Yice-Chancellor,  the  Lord  Chancellor,  and  the 

House  of  Lords. 

WiUeSy  contra.    Although  goods,  of  which  the  trader  is  the  reputed 
owner  at  the  time  of  his  bankruptcy,  are  liable  to  be  sold  by  an  order 
of  the  commissioner,  made  under  the  125th  section  of  the  act,  yet  it 
is  submitted  that  this  is  a  case  to  which  the  133d  section  also  applies, 
and  that  by  virtue  of  that  last  section  the  true  owner  of  the  goods 
has  the  right  to  relieve  himself  firom  the  operation  of  the  125th  sec« 
tion,  and  that  he  can  do  so  provided  he  takes  the  goods  out  of  the 
order  and  disposition  of  the  bankrupt  before  the  filing  of  the  petition, 
and  before  he  has  had  notice  of  any  act  of  bankraptcy  committed  by 
him.     It  is  said  that  the  125th  section  would  then  be  inoperative ; 
but  that  is  not  so.     The  effect  of  the  125th  and  133d  sections,  taken 
together,  is,  that  if  the  true  owner  allows  his  goods  to  be  in  the  order 
and  disposition  of  the  trader  h8  the  reputed  owner  thereof,  and  the 
trader  commit  an  act  of  bankraptcy,  and  a  petition  in  bankruptcy  is 
filed,  then  if  the  trae  owner  has  had  notice  of  the  act  of  bankruptcy 
before  he  has  taken  the  goods  out  of  the  possession  of  the  trader, 
they  pass  to  the  assignees ;  but  if  the  trae  owner  gets  the  goods  back 
before  he  has  had  such  notice,  and  before  the  fiat,  he  is  entitled  to 
retain  them,  and  they  do  not  pass  to  the  assignees.     There  are  three 
distinct  authorities  in  support  of  this.     They  were  decided  on  the  2 
&  3  Vict.  c.  29,  s.  1,  but  which,  as  regards  the  present  question,  does 
not  differ  from  this  133d  section.     The  case  of  Ex  parte  Stpan  has 
not  been  explained  away  by  the  other  side,  and  it  is  expressly  in 
point,  for  the  taking  here  of  the  goods  out  of  the  possession  of  the 
bankrupt  was  as  much  a  transaction  with  him  as  the  deposit  of  the 
policy  and  notice  to  the  assurers  was  in  that  case.    Then,  besides  the 
decision  of  Tindal,  C.  J.,  in  Pariente  v.  Pennelly  there  is  the  judgment 
of  the  Court  of  Exchequer  in  Yotmg'  v.  Hbpej  adopting  the  decision 
of  Lord  Lyndhurst  in  He  parte  Styan,  and  eJso  stating  that,  inde« 
pendently  of  that  case,  they  should  have  come  to  the  same  conclusion. 
Then  as  to  the  point  with  respect  to  the  effect  of  the  order.     It  is 
said  that  it  is  final,  and  it  is  argued  as  if  it  was  a  judgment  of  the 
court,  and  the  12th  section  gave  the  Court  of  Bankruptcy  a  new 
jurisdiction ;  but  that  is  not  so ;  the  object  of  the  12th  M'Hlon  h 
rather  for  the  purpose  of  giving  an  appeal,  than  for  conferring  ft  rt^^^ 
jurisdiction.     The  126th  section  shows  that  the  ord^  nti^l^  ut^^U-f 
the  125th  section  cannot  be  binding,  for  that  section,  vr\\u\%  y,  t^s  -f,^ 
court  the  power  of  selling  certain  property  of  a  bankrr#^,  ^/r»./  S  ->-•, 
VOL.  XXIV.  29 
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has  when  insolvent  conveyed  away  for  the  benefit  of  his  family, 
similar  words  to  those  in  the  125th  as  to  the  power  of  the  couitiD 
sell  for  the  benefit  of  the  bankrupt's  creditors ;  but  it  goes  on  aflef- 
wards  to  expressly  declare,  "  that  every  such  sale  shall  be  valid  against 
the  bankrupt  and  such  children,"  &c. ;  showing  clearly  that,  but  f« 
such  last  words,  the  legislature  did  not  consider  that  the  mere  poiirct 
given  to  the  court  to  order  the  sale  would  have  the  efiect  of  beins 
binding  on  the  parties.  There  is,  -moreover,  the  express  decision  ct 
the  Lords  Justices  in  Ez  parte  Barlow,  that  the  order  ought  to  be 
made  ex  parte ;  and  consequently  that  case  shows  that  the  cftda 
cannot  be  conclusive ;  and  this  court  adopted  that  opinion  of  the 
Lords  Justices  in  the  late  case  of  Quartermaine  v.  BUtlestoney  17 
Jur.  281 ;  s.  c.  20  Eng.  Rep.  204. 

Bovillj  in  reply. 

Jbrvis,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the 
defendant.  The  case  has  been  argued  with  great  ability  and  at  con* 
siderable  length  by  Mr.  Bovill,  for  the  purpose  of  reviewing  the  oof- 
rectness  of  previous  decisions.  The  course,  however,  which  has  beei 
taken  by  the  plaintiffs  in  bringing  their  action  in  this  court  is  an  un- 
fortunate one  for  them ;  for  although  it  would  appear  not  to  be  Ibe 
practice  of  the  Commissioners  of  Bankruptcy  to  defer  to  the  decisions 
of  the  Lords  Justices,  it  is  the  custom  of  this  court  to  defer  to  tke 
decisions  of  judges  of  other  courts  of  co-ordinate  jurisdiction.  B 
seems  to  me  that  we  are  precluded  by  authority  from  entering  into 
the  questions  which  have  been  raised  before  us.  The  first  question 
is,  whether  the  true  owner  has  the  right,  under  sections  125  and  133 
of  the  Bankruptcy  Law  Consolidation  Act,  to  take  his  goods  oat  of 
the  possession  of  the  bankrupt  (the  reputed  owner  thereof)  befoie 
the  nat,  and  without  knowledge  of  the  act  of  bankruptcy.  Now,  thk 
is  a  point  which,  I  think,  has  been  determined  by  three  express  deci- 
sions, namely.  Ex  parte  Styan,  Pariente  v.  Penitell^  and  Younff  t. 
Hope;  and  even  if  there  be  some  mistake  in  the  former  of  these 
cases,  which,  however,  I  do  not  think  there  is,  the  Court  of  £xcheqaer 
decided  the  same  point  in  Younff  v.  Hope,  as  they  expressly  said,  in- 
dependently of,  and  without  reference  to,  the  case  of  Ex  parte  St^OM* 
It  is  clear  that  the  taking  of  the  defendant's  goods  out  of  the  posses- 
sion of  the  bankrupt  was  a  dealing  and  transaction  with  the  bank- 
rupt,  and  it  is  a  mistake  to  say  that  the  doctrine  of  relation  to  the  act 
of  bankruptcy  does  not  apply  to  it  as  much  as  to  any  other  case ;  bat 
it  is  enough  to  say  that  we  are  in  t'nis  matter  concluded  by  authority. 
As  to  the  other  point,  that  is  also  determined  by  authority.  In  Ez 
parte  Barlow  it  was  held  by  the  Lords  Justices  tliat  the  order  mighti 
and  indeed  should,  be  made  ex  parte ;  it  follows,  therefore,  that  the 
order  is  not  binding  and  final,  and  this  view  of  the  case  was  adopted 
by  this  court  in  Quartermaifie  v.  Bittlesione*  It  appears  that  Mr. 
Commissioner  Hohoyd  has  objected  to  the  decision  in  Ez  parte 
Barlow,  and  that  he  is  of  opinion  that  the  order  is  final,  and  that  the 
true  owner  has  an  opportunity  of  opposing  its  being  made ;  but  he 
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has  not  pointed  out  what  parties  are  to  be  summoned,  or  how  the 
true  owner  is  to  be  brought  before  him,  or  to  have  notice  of  the  mat- 
ter. It  is  sufficient,  however,  to  say  that  I  adhere  to  the  previous 
decisions,  being  satisfied  with  them,  as  well  as  bound  by  them. 

Maule,  J.     I  am  of  the  same  opinion.     I  think  that  these  goods 
not  being  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of 
the  fiat  and  notice  of  the  act  of  bankruptcy,  they  are  remitted  to  the 
condition  in  "which  they  would  formerly  have  been  if  they  had  ceased 
ito  be  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  the 
act  of  bankruptcy.     It  was  thought  (and  very  justly  so)  to  be  hard 
against  the  true  owner,  who  had  allowed  another  person  to  have  the 
order  and  disposition  of  his  goods,  that  he  should  have  his  goods 
taken  firom  him  by  the  assignees  in  bankruptcy,  when  he  had  not 
^en  guilty  of  any  other  fault  than  that  of  want  of  a  stern  strictness. 
The  legislature  intended  to  relieve  this  by  providing,  that  if  the  goods 
got  back  to  the  true  owner  thereof  beft)re  the  fiat,  they  were  to  be 
taken  to  have  got  back  before  the  act  of  bankruptcy.   This  is,  I  think, 
effected  by  the  words  "  transactions  by  and  with  any  bankrupt,"  in 
the  133d  section.     It  is  a  "  transaction  "  within  the  meaning  of  that 
section,  if  the  owner  takes  back  his  goods,  or  does  his  best  to  do  so ; 
and  I  think  he  is  placed  by  the  legislature  in  the  same  position  as  he 
would  have  been  in  before  the  act  if  he  had  done  the  same  thing 
before  the  act  of  bankruptcy.     As  to  the  other  question,  I  have  lis- 
tened to  the  judgment  of  Mr.  Holroyd,  and  I  confess  I  cannot  go 
along  with  it.     I  should  have  thought  that  it  was  necessary  to  have 
pointed  out  how  the  assignees  were  to  proceed  before  the  commis- 
sioner, in  order  to  make  his  order  binding  on  aU  parties.     He  says 
they  cannot  do  so  without  giving  the  party  concerned  an  opportunity 
of  appearing.     Does  that  mean  all  persons  ?    K  the  assignee  want  tJ) 
sell  the  goods,  they  are  to  have  the  same  power  as  before,  only  they 
are  to  be  subject  to  the  guidance  of  the  commissioner.     I  think  it 
would  be  very  hard  if  a  person  is  to  be  deprived  of  his  goods,  with- 
out being  heard  before  a  jury,  merely  by  an  order  of  a  commissioner, 
which  is  to  be  final  and  conclusive  if  confirmed  on  appeal,  and  which 
appeal  would  be  decided  by  the  court  looking  at  the  same  evidence 
as  was  before  the  conmiissioner.     This  is  ousting  a  person  of  his 
right  to  trial  by  jury,  and  the  statute  should  not,  I  think,  be  taken  to 
have  done  this,  without  there  were  clear  words  to  that  effect.     It 
seems  to  me  that  the  object  of  the  enactment  was  to  protect  the  true 
owner ;  and  as  it  was  formerly  in  the  power  of  the  assignees  to  sell 
the  goods,  the  act  says  that  this  shall  no  longer  be  in  the  discretion 
of  the  assignees,  but  of  the  commissioner.     The  commissioner  is 
empowered  to  inquire  into  the  matter,  and  to  make  an  order  enabling 
the  assignees  to  sell,  and  the  judgment  so  come  to  is  to  be  final,  and 
is  not  to  be  appealed  from  otherwise  than  is  provided ;  but  that  does 
not  mean  that  it  is  to  be  binding  on  persons  who  have  not  been 
heard  against  it.     It  seems  to  me,  that,  both  on  the  language  of  the 
statute  And  on  the  authority  of  the  cases,  the  defendant  is  entitled  to 
our  judgment. 
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Williams,  J.  I  am  of  the  same  opinion.  On  the  first  point,  Ihe 
case  of  Yoimff  v.  Bhpe  is  directly  in  point,  and  we  are  bonn<f  by  it^ 
even  if  we  were  dissatisfied  with  it ;  but  I  see  no  reason  \»rhy  wt 
should  be  dissatisfied  with  the  decision  in  that  case.  As  to  lis 
second  point,  I  think  that  we  should  be  bound  by  the  decision  of  die 
Lords  Justices  in  Ex  parte  Barlotay  unless  there  were  good  reasooB 
shown  for  our  dissenting  firom  it ;  but  so  far  from  that  being  the  caae^ 
I  think  that  it  was  rightly  decided,  and  that  it  would  lead  to  inoon* 
venience  to  require  the  party  to  be  served  before  the  order  for  sak 
was  made. 

Talfourd,  J.,  concurred. 

Judgment  for  ihe  defendauL 


Doe  d.  Croft  &  another  v.  Tidbury  J 

Noyember  9, 1853,  and  January,  SO,  1854. 

Stamp —  Grant  by  several  of  one  Subject-Matter —  Construction  qf 
Grant  —  Proviso  Reservation^  not  negrant — Encroachment^  vko 
entitled  to — La/ndlord  and  Tenant. 

By  an  indenture,  reciting  that  A  and  the  other  parties  of  the  first  part,  were  sererallj  ia  ifte 
occupation  of  encroachments  which  had  been  made  on  a  common,  by  inclosing  land,  ml 
building  cottages  thereon,  those  parties  jointly  conveyed  all  the  encroachments^  &c.,  to  tte 
parties  of  the  second  part,  in  fee,  in  trust  for  the  commoners,  provided  that  the  parties  rf 
the  first  part  and  their  wives  should  have  the  liberty  and  privilege  of  occupjing  the  A* 
spectivc  messuages  conveyed,  at  the  rent  of  Is.  yearly,  payable  to  J.  C.  (one  of  me  tro&taef) 
as  lord  of  the  manor :  — 

Held,  first,  that  one  conveyance  stamp  was  sufficient,  there  being  a  community  of  the  aaad 
subject-matter  as  to  all  the  grantors. 

Secondly,  that  the  proviso  was  not  a  rc-CTant  to  the  encroachers  of  a  life-estate,  so  as  to  l^ 
quire  an  additional  stamp,  but  merely  a  personal  liberty  or  privilege,  which  mii*fit  be 
treated  as  part  of  the  consideration  for  their  execution  of  the  deed,  the  common  object  of 
which  was  to  extin^ish  Uieir  rights  after  their  deaths,  and  in  the  mean  time  to  give  then 
liberty  and  permission  to  occupy  their  encroachments. 

A,  after  the  execution  of  Ihe  deed,  and  while  in  possession  of  his  part  of  the  encroachmeDB 
conveved,  made  a  fresh  encroachment  on  the  waste  which  adjoined  the  other,  and  he  oecc- 
pied  the  two  together  for  thirty-eight  years,  but  five  years  before  his  death,  convey^  to  B. 
the  later  encroachment  for  a  good  consideration  :  — 

Hdd,  in  an  ejectment  by  the  trustees  against  B,  that  as  A,  when  the  fresh  encrdachment  TO 
made,  was  tenant  (for  life  at  most)  to  the  trustees,  and  occupied  it  with  the  land  of  wfaidi 
he  was  tenant,*lt  must  be  assumed  that  he  made  the  fresh  encroachment  for  the  a^^n>* 
discmcnt  of  ^o  estate,  and  that  therefore  it  was  part  of  the  holding  when  the  tenancj  ex- 
pired. 

Where  the  power  to  encroach  upon  a  waste  is  derived  from  the  occupation  of  premiEcs  htU 
under  a  landlonl,  and  the  encroachment  is  occupied  as  if  it  were  part  of  the  holdiog,  ti 
the  end  of  the  tenancy  the  presumption,  as  between  the  landlord  and  tenant,  is,  that  ^ 
encroachment  is  part  of  the  holding,  and  it  belongs  to  the  landlord ;  but  the  tenant  wtf 
rebut  the  presumption  by  dear  evidence  that  he  intended  the  encroachment  for  himself  et 
the  time  he  made  it. 

^  18  Jur.  468 ;  28  Law  J.  Rep.^N.  s.)  C.  P.  57 ;  2  Common  Law  Eep.  847. 
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Ejectment  for  land  in  the  chapelry  of  Greenham,  in  the  parish  of 
Thatcham,  in  the  county  of  Berks.     At  the  trial,  before  Wightman, 
J*,  at  the  Berkshire  Spring  Assizes,  1852,  a  verdict  was  found  for  the 
plainti£f,  subject  to  a  special  case  for  the  opinion  of  this  court.     The 
declaration  contained  four  counts :  the  first  and  third  on  the  demise 
of  Archer  James  Croft,  with  the  respective  dates  of  the  1st  January, 
1832,  and  the  20th  May,  1847 ;  the  second  and  fourth  on  the  demise 
of  Samuel  Skinner,  with  the  same  respective  dates.     Archer  James 
Croft,  the  lessor  of  the  plaintiff  in  the  first  and  third  demises,  was 
and  is  lord  of  the  manor  of  Greenham,  and  is  the  son  and  heir  of 
James  Croft,  deceased,  who,  in  1806,  and  until  his  death  on  the  17th 
January,  1829,  was  lord  of  the  said  manor.     Samuel  Skinner,  the  les- 
sor of  the  plaintiff  in  the  second  and  fourth  demise,  is  the  eldest  son 
and  heir  at  law  of  Samuel  Skinner,  who  was  the  person  named  by 
that  name  in  certain  deeds  of  the  22d  and  23d  April,  1806,  and  who 
died  on  the  20th  October,  1834,  having  survived  James  Croft,  Thomas 
Clark,  Joseph  Moss,  and  John  Blay,  also  mentioned  therein.     The 
premises  sought  to  be  recovered  are  three  pieces  of  land,  Y,  P,  and 
G,  (colored  respectively  yellow,  pink,  and  green,  on  a  plan  attached 
to  the  case.)     Li  or  before  the  year  1800,  John  Preston  inclosed  from 
the  waste  of  Greenham  Common,  within  the  manor  of  Greenham, 
certain  land,  B,  (colored  blue  on  the  plan,)  and  built  thereon  a  cot- 
tage, in  which  he  lived  with  his  wife,  Phcebe  Preston,  until  his  death  in 
1801,  and  she  thenceforward  continued  in  possession  of  that  land.   In 
1802  the  said  Phcebe  Preston,  being  still  in  possession,  married  James 
Tidbury,  who  thereupon  entered  upon  the  land  B,  and  continued  to 
live  with  his  wife  in  the  cottage  thereon,  erected  by  the  said  John 
Preston  and  to  occupy  the  same  until  his  death  in  1846.     On  the 
22d  and  23d  April,  1806,  indentures  of  lease  and  release  were  executed 
by  James  Tidbury  and  Phoebe  his  wife,  and  the  several  other  persons 
whose  names  and  seals  are  described  as  being  thereto  subscribed  and 
afExed.     [These  deeds  were  made  part  of  the  case.     The  release  was 
executed  by  James  Tidbury  and  Phcebe  his  wife,  widow  of  John 
Preston,  deceased,  and  several  other  persons,  of  the  first  part ;  James 
Croft,  Esq.,  lord  of  the  manor  of  Greenham,  of  the  second  part;  and  the 
said  James  Croft,  Thomas  Clark,  Samuel  Skinner,  Joseph  Moss,  and 
John  Blay,  of  the  third  part     After  reciting  that  divers  encroachments 
had  been  made  on  Greenham  Common,  in  the  manor  of  Greenham, 
by  building  cottages,  &c.,  and  inclosing  land,  which  encroachments 
had  been  presented  at  a  court  in  AprU,  1802 ;  and  that  the  several 
parties  of  the  first  part  were  respectively  in  possession  or  occupation 
of  the  messuages,  &c.,  thereinafter  expressed  to  be  in  their  respective 
possession  or  occupation,  and  to  be  thereby  conveyed,  which  were 
some  of  the  said  encroachments ;  and  that  the  parties  of  the  first  part 
had  agreed  to  convey  the  said  premises,  &c.,  and  all  their  several  and 
respective  rights,  estates,  &c.,  therein,  to  the  parties  of  the  third  part ; 
the  deed  then  witnessed,  that  the  parties  of  the  first  part  «  do,  and  each 
and  every  of  them  doth,  grant,  sell,  release,"  &c.,  unto  the  parties  of 
the  third  part,  in  fee,  «  all  that  messuage,  cottage,  tenement,  ^^  other 
building  erected  and  built  by  the  said  John  Preston,  deceased,  ana 
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now  in  the  possession  or  occupation  of  the  said  James  Tidbnry  and 
Phcebe  his  wife,  and  the  garden  or  other  ground  and  land  laid  thereto 
or  inclosed,  held,  and  occupied  therewith,"  (and  so  on  of  the  other  en- 
croachments, particularly  describing  them,)  with  all  the  appurtenances, 
&x;.,  in  trust  for  themselves,  their  heirs  or  assigns,  respectively,  aind  all 
other  the  inhabitants  and  owners  and  occupiers  of  lands  or  heredita- 
ments of  and  in  the  manor  of  Greenham  aforesaid,  for  the  time  being, 
according  to  their  several  and  respective  estates,  rights,  and  interest 
in,  to,  and  over  the  said  common,  and  for  no  other  purpose :  "  provided 
always,  and  it  is  hereby  declared  and  agreed  by  and  between  all  the 
said  parties  hereto,  that  the  said  several  parties  of  the  first  part,  and 
their  now  respective  wives,  shall  and  may  have  the  liberty  and  privi- 
lege of  holding,  occupying,  and  enjoying,  during  their  respective  lives, 
the  respective  messuages,  cottages,  &c.,by  them  respectively  released 
and  conveyed,  each  of  them  rendering  and  paying  to  the  said  James 
Croft,  his  neirs  or  assigns,  as  lord  of  the  said  manor,  the  yearly  rent 
or  sum  of  Is,  on  Michaelmas-day  yearly,  during  their  respective  lives, 
as  a  quit-rent  or  acknowledgment  for  and  on  account  of  such  liberty 
and  privilege  of  occupying  the  said  respective  premises  during  their 
respective  lives  as  aforesaid."]  The  several  other  persons  whose  names 
are  mentioned  as  parties  of  the  first  part  were  persons  who  held  dis- 
tinct and  independent  tenements,  described  in  the  said  indenture  of  re- 
lease as  being  in  their  occupation,  in  their  own  right,  or  in  right  of  their 
wives,  where  their  wives  are  mentioned ;  and  neither  the  said  James  Tid- 
bury  not  Phoebe  his  wife  had  any  right,  title,  or  interest  in  any  other 
of  the  tenements  therein  mentioned  and  conveyed,  besides  those  de- 
scribed as  being  in  his  possession  ;  nor  had  any  of  the  said  other  par- 
ties thereto  of  the  first  part  any  right,  title,  or  interest  in  the  tenements 
described  as  in  his  occupation  ;  and  each  of  the  several  other  parties 
of  the  first  part  had  no  right,  title,  or  interest  whatever  in  any  of  the 
other  tenements  therein  described  and  conveyed,  besides  those  which 
are  described  as  being  in  his  or  her  occupation,  but  each  had  a  dis- 
tinct title  and  right.  The  said  indenture  of  bargain  and  sale  or 
lease  for  a  year,  when  produced  at  the  triad,  was  only  stamped 
with  one  stamp,  which  denoted  a  duty  of  lU  10s,  to  have  been  paid 
thereon;  and  the  said  indenture  of  release,  when  so  produced  at 
the  said  trial,  was  only  stamped  with  two  stamps,  which  respectively 
denoted  a  duty  of  30^.  on  the  first  skin,  and  20^.  on  the  second 
skin,  to  have  been  paid  thereon ;  and  neither  of  the  said  indentures 
bore  any  other  stamp,  nor  did  it  appear  that  any  other  duty  had  been 
paid  in  respect  thereof.  It  was  thereupon  objected  by  the  counsel  for 
the  defendant,  that  the  indentures,  or  one  of  them,  ought  not  to  be 
admitted  in  evidence,  the  same  being  insuflSiciently  or  improperly 
stamped ;  but  the  learned  judge  admitted  them  in  evidence,  subject 
to  the  said  objection,  and  to  the  opinion  of  the  court  thereupon.  In 
the  year  180o  the  said  James  Tidbury  inclosed  from  the  waste  of 
Greenham  Common,  within  the  manor  of  Greenham,  the  land  Q 
and  P,  (then  one  piece,  but  afterwards  subdivided,)  and  continued 
to  hold  and  occupy  the  same  until  his  death  in  1846.  At  the  time, 
and  ever  since  this  inclosure  was  made,  there  was  and  has  been  a 
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fence  between  the  land  B  and  G  and  P,  which  fence  divided  the  one 
from  the  other ;  but  there  was  at  first  a  gate  in  the  fence,  which  re- 
mained there  a  short  time,  until  the  land  Y  was  inclosed,  as  herein- 
after stated.     By  this  gate  persons  could  pass  &om  B  to  G  and  P, 
which  for  some  time  remained  in  one  undivided  inclosure ;  but  at 
the  time  the  land  Y  was  inclosed,  the  said  James  Tidbury  stopped 
up  this  gateway,  and  thenceforth  the  only  mode  of  access  to  G  and 
P  was  by  passing  out  of  the  land  B  into  and  along  the  open  cdmmon, 
and  thence  through  Y.     The  said  James  Tidbury,  a  few  years  efter 
the  inclosure  by  him  of  G  and  P,  built  a  blacksmith's  shop  on  P,  and 
separated  the  part  P  from  G  by  a  laurel  hedge ;  and  thenceforth  he 
and  his  son,  James  Tidbury  the  younger,  worked  in  the  blacksmith's 
shop.     About  the  year  1814,  James  Tidbury  inclosed  from  the  waste 
of  Greenham  Common,  within  the  manor  of  Greenham,  the  land  Y, 
which  was  likewise  separated,  and  has  always  continued  to  be  sepa- 
rated, by  a  fence  from  the  parts  B  and  P,  and  he  continued  either  to 
occupy  or  underlet  the  same,  and  likewise  the  parts  B  and  P  and  G, 
untii  his  death  in  1846.    B  contained  36  perches,  G  and  P  contained 
together  1  rood  and  32  perches,  and"  Y  12  perches.     Phoebe  Tidbury 
died  before  her  husband,  James  Tidbury.    James  Tidbury  died  in 
1846.     In  1841,  James  Tidbury  conveyed  to  the  defendant,  for  a  mo- 
ney consideration,  G,  P,  and  Y.     Shortly  after  the  death  of  James 
Tidbury,  in  1846,  the  land  B  was  delivered  up  to  Archer  James  Croft, 
one  of  the  lessors  of  the  plaintiff,  by  James  Preston,  who  was  the  son 
of  Phoebe  Tidbuiy  by  her  first  husband,  James  Preston,  he  having  been 
permitted  by  his  mther-in-law,  James  Tidbury,  to  reside  with  him  there, 
until  James  Tidbury's  death,  and  he  had  then  taken  entire  possession 
of  it.     There  was  no  evidence  of  any  payment  of  any  quit  or  other  rent 
or  acknowledgment  ever  having  been  paid  or  made  by  the  said  James 
Tidbury  or  Solomon  Tidbury  to  any  one,  in  respect  of  any  part  of  the 
said  before-mentioned  lands.     Solomon  Tidbury,  the  defendant,  at 
the  death  of  James  Tidbury,  was  in  possession,  and  has  ever  since 
retained  possession,  of  G,  P,  and  Y.     In  1846,  shortly  after  James 
Tidbury's  death,  the  authorized  agent  of  Archer  James  Croft,  one  of 
the  lessors  of  the  plaintiff,  demanded  possession,  in  the  name  and  on 
behalf  of  Archer  James  Croft,  of  G,  P,  and  Y,  from  the  defendant, 
Solomon  Tidbury,  he  then  being  in  possession  of  the  same.     The  de- 
fendant refused  to  deliver  up  possession  of  the  same,  or  any  part  there- 
of.    The  counsel  for  the  defendant  contended,  that  upon  these  facts 
the  plaintiff  had  not  established  his  right  to  recover  in  this  action  the 
said  lands,  G,  P,  and  Y,  sought  to  be  recovered ;  but  by  consent  and 
arrangement  between  the  parties,  the  jury  found  a  verdict  for  the  les- 
sors of  the  plaintiff,  subject  to  the  opinion  of  this  court  upon  the  facts 
above  stated.     The  court  was  to  be  at  liberty  to  draw  any  inference 
from  the  facts  stated  which  a  jury  might  have  drawn.     The  questions 
for  the  opinion  of  the  court  were,  whether  the  said  indentures  of  lease 
and  release  were  admissible  in  evidence,  and  also  whether  the  plain- 
tiff, upon  the  facts  above  stated,  had  established  his  title  to  recover  in 
this  action  on  any,  and  if  any,  on  which  of  the  said  demises,  for  any, 
and  if  any,  what  part  of  the  said  lands  so  sought  to  be  recovered.     If 
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the  said  indentures  of  lease  and  release,  or  either  of  them^  were  imd- 
missable  in  evidence  under  the  circumstances  above  mentioned,  a  vef* 
diet  was  to  be  entered  for  the  defendant  upon  the  second  and  fouift 
counts.  If  the  indentures  of  lease  and  release,  or  either  of  them,  woe 
inadmissible,  and  the  plaintiff  had  not  without  them  established  hH 
right  to  recover  any  part  of  the  said  land,  a  verdict  was  to  be  entered 
for  the  defendant ;  and  such  verdict  was  also  to  be  entered  if,  wilk 
those  deeds,  they  being  admissible,  he  had  not  established  such  tidf^ 
If  tlie  plaintiff  had  establised  his  title  to  recover  the  whole  or  any 
part  on  all  or  any  of  the  said  demises,  the  verdict  was  to  be  eih 
tered  for  the  plaintiff  accordingly  for  the  whole  or  such  part  or  parts 
upon  all  or  such  of  the  said  demises  in  respect  of  which  he  should 
be  entitled  to  recover,  and  for  the  defendant  as  to  the  residue,  if 
any. 

Nov.  9.  Selfe^  {Whateley^  Q.  C,  was  with  him,)  for  the  plaintiff 
The  first  question  is  as  to  the  sufficiency  of  the  stamp  on  the  lease 
and  release ;  and  two  objections  will  be  made  to  its  sufficiency :  first, 
that  the  deed  "conveyed  separate  interests  of  the  encroachers,  and  that 
separate  conveyance  stamps  were  therefore  necessary ;  but  it  is  sub* 
mitted  that  the  conveyance  was  a  joint  conveyance  by  all,  of  the  ii- 
terest  of  each,  and  that  one  stamp  was  sufficient  The  Stamp  Act 
applicable  to  the  present  case  is  the  44  Geo.  3,  c  98,  and  in  Schedok 
(A.)  a  stamp  of  1/.  lOs.  is  imposed  on  a  <^deed  or  other  instrument 
of  conveyance,  surrender,  lease  and  release,  grant,"  &c.,  "  or  any  other 
deed,  (not  otherwise  charged  in  the  schedule,)  for  any  number  of 
words  not  amounting  to  thirty  sheets  of  seventy-two  words  each,  and 
an  additional  stamp  of  1/.  upon  every  entire  quantity  of  fifteen  sheets 
above  the  first  fifteen."  The  release,  therefore,  was  properly  stamped, 
if  it  is  but  one  deed ;  and  the  fact  that  several  persons  jointly  con- 
veyed their  interest  in  one  subject-matter  does  not  render  it  less  one 
deed.  Alien  v.  Morrison^  8  B.  &  Cr.  565.  In  Wills  v.  Bridge^  4 
Exch.  103,  it  was  held,  that  a  deed  by  which  several  persons  jointly 
conveyed  their  separate  interests  in  one  subject-matter  did  not  require 
several  stamps.  Shipton  v.  Thomtofhj  9  Ad.  &  EI.  314,  and  Hog'ortk 
V.  Penny ^  14  M.  &  W.  494,  are  to  the  same  effect 

r  Williams,  J.  In  the  case  of  Carpenter  v.  BuUer^  2  Moo.  &  B. 
29o,  it  was  held,  that  a  release  executed  by  several  commoners  of 
their  separate  ri£;hts  of  common  over  the  same  waste  was  sufficieot 
to  make  them  all  competent  witnesses  in  an  action  touching  the  waste, 
although  it  carried  but  one  stamp.  So,  in  Thomas  v.  Bird^  9  )L  & 
W.  68,  Tindal,  C.  J.,  had  admitted  at  Nisi  Prius  a  release  by  two  of 
the  next  of  kin  of  their  respective  interests  in  an  intestate's  goods  with 
but  one  stamp ;  and  Lord  Abinger,  C.  B.,  says,  "  We  do  not  say 
this  opinion  was  not  right."] 

K  the  object  and  subject-matter  of  the  deed,  as  here,  is  one  com- 
mon to  all  the  parties  conveying,  the  mere  fact  that  each  of  the  par- 
ties has  a  several  interest  in  the  subject-matter  does  not  render  seve- 
ral stamps  necessary.  The  second  objection  to  the  stamp  is,  that  the 
proviso  giving  the  grantors  and  their  wives  the  privilege  of  residing  on 
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respective  encroachments  dming  their  lives  mast  operate  as  a 
Sregrant,  and  would  therefore  require  a  second  stamp  for  this  recon- 
veyance.    But  this  proviso  is  not  a  redemise,  but  a  reservation  of  the 
life-interest  to  the  grantees  —  a  conveyance  subject  to  the  life-interest. 
The  other  question  is,  assuming  the  deeds  to  be  received  in  evideqce, 
•w^hether  the  plaintiff's  title  to  the  encroachments  P,  G,  and  Y,  was 
made  out.     These  encroachments  were  all  made  after  the  conveyance 
of  1806 ;  and  the  land  B  was  not  the  freehold  of  the  encroacher,  he 
had  at  most  only  a  life-interest  in  it     The  later  encroachments  must 
therefore  be  taken  to  be  made  for  the  aggrandizement  of  the  estate  B. 
Bryan  v.  Winwood^  1  Taunt.  208 ;  Doe  d.  Lloyd  v:  Jones^  16  M.  & 
'W.  580 ;  Andrews  v.  Hailes,  2  El.  &  BL  349 ;  s.  c.  22  Eng.  Rep.  139. 
[Williams,  J.     The  annual  payment  of  1^.  is  not  annexed  to  the 
reversion.     It  is  therefore  not  a  rent,  but  a  mere  pajrment  by  way  of 
acknowledgment.] 

JDowdeswell,  for  the  defendant.  The  deed  required  several  stamps ; 
the  recitals  show  that  the  conveying  parties  had  each  a  separate  in- 
terest in  several  portions  of  the  common.  The  law  is  thus  laid  down 
m  1  Ph.  Ev.  490,  6th  ed.  —  "If  the  interest  of  the  parties  relates  to 
one  thing,  which  is  the  subject-matter  of  the  instrument,  or,  in  other 
•words,  if  the  instrument  affects  the  separate  interests  of  several,  and 
there  is  a  community  of  the  same  subject-matter  as  to  all  the  parties, 
then  a  single  stamp  wiU  be  sufficient;  but  where  the  parties  have  se- 
parate interests  in  several  subject-matters,  there  ought  to  be  a  separate 
stamp  for  each  party,  against  -whom  or  in  whose  favor  the  instm- 
ment  is  offered  in  evidence."  The  deed  here  has  the  same  opera- 
tion as  if  several  deeds  had  been  executed,  and  the  stamp  laws  would 
then  be  evaded  if  only  one  stamp  were  held  necessary. 

[Maule,  J.  The  stamp  laws  were  not  intended  to  throw  any  ob- 
stacle in  the  way  of  executing  one  deed  instead  of  several.] 

But  then  the  one  deed  must  bear  the  stamps  which  the  several 
would  require.  Rex  v.  ReekSj  2  Str.  716.  The  cases  on  affidavits, 
where  it  has  been  held  that  one  affidavit  sworn  by  several  persons,  or 
by  one  and  used  in  several  causes,  requires  several  stamps,  are  in 
point,  such  as  Rex  v.  Carlisle^  1  Chit.  451 ;  Robson  v.  Hdlly  1  Peake, 
128,  is  also  in  point.  The  case  of  Doe  cL  Copley  v.  Day^  13  East, 
241,  is  strongly  in  point. 

[Maule,  J.  That  was  a  demise  by  one  to  several,  and  the  deed 
had  clearly  a  distinct  operation  as  to  each  tenant,  and  had  the  same 
effect  precisely  as  to  each  as  a  separate  lease  to  each.  But  here, 
suppose  there  had  been  separate  deeds,  would  they  have  effected 
all  that  this  deed  seems  to  effect  ?  If  there  had  been  separate  deeds, 
on  the  failure  of  the  title  of  one,  the  others  would  not  have  been 
liable ;  but  by  this  deed  the  trustees  have  the  security  of  all  as  to  the 
title  of  each.] 

But  that  (Joes  not  affect  the  question  of  the  stamp. 

[Maule,  J.  A  deed  may  well  be  made  one  as  to  the  question  of 
stamp  by  the  insertion  of  matter,  the  omission  of  which  would  have 
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left  it  with  the  operation  of  several  deeds,  and  as  such  reqobji^ 
several  stamps.] 

Regina  v.  Eton  College j  8  Q.  B.  526,  is  very  similar  in  principle  to 
the  present 

[Jervis,  C.  J.     In  that  case  there  was  no  commnnity  of  interest&] 

iVharton  v.  Walton,  7  Q.  B.  474,  and  Lovelock  v.  Franklynj  6  Q^ 
B.  871,  are  authorities  for  the  defendant  on  this  point.  Secondly, 
the  proviso  operated  as  a  redemise.  In  Doe  d.  Doug-las  v.  Lock.  2 
Ad.  &  El.  705,  and  Wickham  v.  Hawker^  1  fA^ii,  W.  63,  a  convey- 
ance by  A.  of  lands  to  B.  in  fee,  excepting  and  reserving  to  A.  the 
liberty  of  sporting  over  the  land,  was  held  to  be  a  new  grant  by  B^ 
who  executed  the  deed,  and  not  a  reservation.  So  here,  the  proviso 
giving  the  liberty  to  the  encroachers  to  reside  is  a  new  grant  or  r©- 
^  demise  by  the  trustees ;  and  the  redemise  is  as  distinct  as  the  second 
contract  in  Wharton  v.  Walton,  and  Lovelock  v.  Franklyn,  and  a 
second  stamp  would  be  necessary. 

[Williams,  J.     Worthington  v.  Warrington,  5  C.  B.  635,  is  an 
authority  that  one  stamp  would  be  sulSicient.] 

Lastly,  even  if  the  deeds  are  admissible,  they  do  not  pass  the  lands 
in  question,  but  only  the  land  B.  The  encroachments  in  question 
cannot  be  taken  as  accretions  to  the  land  B.  This  is  not  the  case  ci 
an  ordinary  landlord  and  tenant  Here  the  encroacher  had  a  distinct 
interest  of  his  own,  and  cannot  be  said  to  have  made  the  fresh  in- 
closures  for  his  qiuisi  landlord.  Moreover,  in  Andrews  v.  Hailes  there 
was  no  deed  showing  the  state  of  the  land ;  which  distinguishes  it 
from  this  case,  for  here  the  deed  expressly  points  out  what  is  leased 
In  Doe  d.  Colclovgh  v.  Mulliner,  1  Esp.  460,  Lord  Kenyon  said  that 
encroachments  by  a  tenant  on  the  waste  do  not  belong  to  the  land- 
lord when  there  had  been  no  acknowledgment  by  the  tenant  that  he 
held  such  accretion  under  his  landlord ;  and  in  Doe  d.  ChcUlnor  v. 
Davies,  1  Esp.  461,  Thomson,  B.,  under  similar  circumstances,  in- 
timated a  strong  opinion  against  the  landlord. 

[Jervis,  C.  J.  In  Doe  d.  Lloyd  v.  Jones,  Alderson,  B.,  said,  "  The 
presumption  of  law  being  that  the  tenant  incloses  for  the  benefit  of 
his  landlord,  it  is  for  the  tenant  to  rebut  that  presumption."] 

Yes;  and  the  cases  of  Doe  d.  Lewis  v.  Rees,  6  Car.  &  P.  610; 
Doe  d.  Dtmraven  v.  Williams,  7  Car.  &  P.  332 ;  and  Doe  d.  Badde' 
ley  V.  Massey,  15  Jur.  1031 ;  s.  c.  6  Eng.  Rep.  355,  are  all  authori- 
ties for  the  defendant  to  that  extent ;  for  here  there  are  facts  sufficient 
to  rebut  the  presumption,  if  indeed  they  are  wanted ;  for  it  is  to  be 
observed,  that  all  the  decided  cases  are  cases  in  which  the  relation  of 
landlord  and  tenant  strictly  existed  between  the  parties.  Now,  here 
the  payment  of  1^.,  as  has  been  pointed  out  by  Williams,  J.,  is  not  a 
rent,  but  a  mere  acknowledgment ;  and  therefore  the  relation  of  land- 
lord and  tenant  cannot  be  said  to  exist  The  defendant  here  had  an 
interest  in  the  nature  at  least  of  a  life-estate. 

Selfe,  in  reply.  Wharton  v.  Walton  must  be  taken  to  be  oveiruled 
by  Worthington  v.  Warrington;  and  Lovelock  v.  Franklyn,  though 
not  cited  in  the  latter  case,  is  manifestly  distinguishable  from  it;  for 
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in  Lovelock  t.  Franklyn  the  lease  and  agreement  related  to  distinct 
subject-matters.  It  is  said  by  the  other  side,  that  the  relation  of 
landlord  and  tenant  is  necessary  between  the  parties  in  order  to 
enable  the  remainderman  or  reversioner  to  claim  the  accretion  made 
by  the  tenant  for  life  or  years ;  but  the  same  doctrine  would  apply  to 
any  relation,  as  of  tenant  for  life  and  remainderman  or  reversioner. 

[Maule,  J.  In  Andrews  v.  Hailes  the  decision  of  the  court  pro- 
ceeds  expressly  on  the  privity  between  the  landlord  and  tenant] 

It  must  be  conceded  that  there  is  certainly  no  jeported  case  in 
-which  the  precise  relation  of  landlord  and  tenant  did  not  exist 

Our.  adv.  vuU. 

January  30.    Jervis,  C.  J ,  delivered  the  judgment  of  the  court' 
Three  points  were  made  in  argument  upon  this  case.     It  was  first 
said  that  the  deeds  of  the  22d  and  23d  April,  1806,  were  improperiy 
stamped,  because  they  convey  separate  estates  from  the  variouis  par- 
ties of  the  first  part,  and  ought  therefore  to  have  been  impress^id  with 
several  stamps.     We  think  there  is  nothing  in  this  objection-     The 
rtde  upon  this  subject  is  thus  correctly  laid  down  in  Ph*  Ev.  445  — 
<*  If  the  interest  of  the  parties  relates  to  one  thing  which  is  the  sub- 
ject-matter of  the  instrument,  or,  in  other  words,  if  the  instrument 
affects  the  separate  interests  of  several,  and  there  is  a  community  of 
the  same  subject-matter  as  to  all  parties,  there  a  sin^e  stamp  will  be 
sufficient ;  but  where  the  parties  have  separate  interests  in  several 
subject-matters  there  ought  to  be  a  separate  stamp  for  each  party .^ 
By  the  deed  in  question  each  of  the  parties  of  the  firht  part,  the  en- 
croachers,  profess  to  convey,  not  only  his  own  encroachment,  but  the 
encroachments  of  all  the  other  encroachers ;  and  in  this  respect  these 
deeds  are  larger  in  their  operation  than  if  each  encroacher  had  con- 
veyed his  own  encroachment  by  a  separate  deed.   The  encroachments 
are  the  subject-matter  of  the  deeds ;  all  the  encroachers  convey  all 
Ihe  encroachments,  and  all  the  encroachers  therefore  have  a  common 
interest  in  the  subject-matter.     The  deeds  also  ailect  the  separate 
interests  of  each  encroacher,  for  the  object  of  the  deeds  is  the  extin- 
guishment of  the  rights  which  the  encroachers  had  acquired  or  might 
acquire  by  their  encroachments,  and  the  permission  for  the  encroach- 
ers and  their  wives  to  occupy  their  encroachments  during  their  lives. 
In  this  respect  each  encroacner  possesses  a  several  intereist,  for  each 
abandons  any  right  he  may  have  acquired  by  encroachment,  and  ob- 
tains for  himself  and  his  wife  permission  to  occupy  bis  encroachment 
during  their  lives.    There  is,  therefore,  a  conmnmity  of  the  same  sub- 
ject-matter as  to  all  the  parties  of  the  first  part,  and  the  de<^  aflect 
the  separate  interests  of  each.   Thus  the  case  comes  distinctly  within 
the  rule  laid  down  by  Mr.  PhiOips ;  and  we  therefore  think  that  the 
first  objection  cannot  be  sustained.     The  second  objection  is  also,  in 
our  opinion,  untenable.    It  is  said  that  the  latter  part  of  the  release, 
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which  confers  upon  the  encroachers  and  their  wives  a  liberty  and  prir- 
ilege  of  occupying  their  encroachments  during  their  respectives  UveB, 
operates  as  a  conveyance  or  regrant  to  them  of  life-estates,  ^^faich, 
being  chargeable  with  specific  duties,  ought  to  be  stamped   accoid- 
ingly.     There  is  no  doubt  that  every  instrument  is  liable  to  stamp 
duty,  according  to  its  legal  operation ;  and  if  this  deed  did  not  cod- 
tain  a  conveyance  or  regrant  to  the  encroachers  of  life-estates,  and 
thus  embrace  two  subjects,  each  of  which  would  be  chargeable  witk 
a  separate  duty  if  contained  in  a  sepa:rate  deed,  the  question  wodd 
be,  whether,  being  stamped  in  respect  of  one  subject,  the  other  coa- 
tents  of  the  instrument  so  stamped  are  incidental  or  accessary  to  that 
subject  in  respect  of  which  the  stamp  is  affixed.     If  they  are  not,  t]ie 
farther  duty  will  attach ;  if  they  are,  no  further  duty  will  be  payable; 
But  an  examination  of  the  deeds  satisfies  us  that  they  do  not  operate 
as  a  conveyance  or  regrant  of  life-estates  to  the  encroachers.     The 
comAion  object  of  the  deeds  was  to  extinguish  the  encroachers'  right 
after  the  death  of  themselves  and  their  wives,  and  in  the  mean  time 
to  give  them  liberty  and  permission  to  occupy  their  encroachments 
They  do  not  take  by  the  deeds  any  interest  which  they  could  assign, 
but  merely  a  personal  liberty  or  privilege,  which  may  be  treated  as 
part  of  the  consideration  for  their  execution  of  the  deeds.     We  hare 
not  deemed  it  necessary  to  notice  the  cases  which  were  cited  in  the 
argument  upon  the  sufficiency  of  the  stamp,  because  the  rules  to 
which  we  have  referred  are  well  known,  and  the  only  question  is  tic 
application  of  those  rules  to  the  particular  case  under  discussion. 
The  deed,  being  properly  stamped,  proves  that  Tidbury  was  tiie 
tenant  of  Skinner,  the  lessor  of  the  plaintiff^  up  to  the  year  1846, 
when  Tidbury  died,  and  that  he  was  such  tenant  in  the  years  1908 
and  1814,  when  he  inclosed  from  the  common,  and  added  to  the 
encroachments  held  by  him  imder  the  deed  the  pieces  of  Icmd  now 
sought  to  be  recovered.     The  last  question  is,  whether  the  land  so 
taken  from  the  common  belongs  to  the  encroacher,  or  to  the  landlcHtl 
under  whom  he  held  at  the  time  of  the  encroachment.     The  rule  of 
law  upon  this  subject  is  now  clear.     We  need  not  refer  to  the  differ- 
ent cases  which  bear  upon  it,  because  they  are  all  cited  in  the  veiy 
recent  case  of  Andrews  v.  Hailes.     Where  a  tenant,  who  holds  under 
the  lord  of  a  manor,  encroaches  upon  the  waste,  he  is  presumed  to 
have  approved  against  the  commoners  for  the  benefit  of  the  lord.    In 
other  cases,  when  the  power  to  encroach  is  derived  firom  the  occupa- 
tion of  the  premises  held  from  a  landlord,  and  the  encroachment  is 
occupied  as  if  it  were  a  part  of  the  holding,  then  at  the  end  of  the 
tenancy  the  presumption,  as  between  the  landlord  and  tenant,  is,  that 
it  is  part  of  the  holding,. and  it  belongs  to  the  landlord.     We  do  not 
mean  that  the  encroachment  must,  under  such  circumstances,  be  taken 
to  have  been  included  in  the  original  letting,  for  that  would  conffict 
with  the  rule  that  the  tenant  may  rebut  the  presumption  that  he  in- 
closed for  his  landlord,  by  clear  evidence  that  he  intended  the  encroach- 
ment for  himself  at  the  time  he  made  it ;  but  that  having  been  taken 
from  the  waste,  and  added  to  the  holding,  it  must  be  assumed  to 
be  part  of  the  holding  at  the  termination  of  the  tenancy;  in  &ct, 


COTHBLT  OF  C030IOX  PLEJL5L  I^S5 


iliat  the  tenant  takes  it  finr  ilieac^no^RtcxBi  cfrti*  cseaoir  cc  ^nasl 
l&e  is  tenant,  and  not  £nr  an  estate  cc  his  ova:  12  cciiier  wri«w  :lrc  xnr 
lienefit  of  his  landlonL  and  hoc  iar  hJsasfiL  This  a$R«»  wzzz  v^s&s 
*^7aa  said  by  Paike,  B^  in  Ikfe  dL  Lnris  t.  Rgis — -^  h  is  ci^farhr 
settled  that  enczoadimenls  made  bv  a  tena&i  air  laade  fcr  th^  beoe^i 

m 

of  his  landl<»d,  onkss  it  appeals  cieady  bv  soii;e  evuience  a:  ihe  luae 

of  the  making  of  the  encroadiiaeni  that  the  tenant  ini ended  tjie  eiH 

croachments  for  hb  own  benefit,  and  not  to  hold  them  as  he  held  the 

farm  to  which  the  encioachnienis  woe  adiacent ;  **  ahhongfa  it  does  not 

ax»ord  with  the  reason  for  the  rule  as  given  by  some  eminent  jnd^rcs. 

Btit  whatever  may  be  the  reason  of  the  role,  the  rale  itself  is  clear, 

and  manifesdy  apjriies  to  this  case.     When  the  encroachments  wexe 

made,  the  encroacher  was  tenant  to  die  lessor  of  the  plaintiiT^  and  the 

encroachments  were  added  to  and  occupied  with  the  land  demised 

during  the  remainder  of  the  term.     It  must,  therefore,  be  assmned 

tl>at  the  tenant  made  the  encroachments  for  the  aggrandizement  of 

the  estate,  and  that  therefore  they  were  part  of  the  holding  when  the 

tenancy  expired.     There  is  nothing  in  the  objection  that  the  tenants 

here  had  an  interest  in  the  nature  of  a  life-estate,  because  in  Doe  d. 

Uoyd  V.  Jones  the  encroacher  had  a  life-estate,  and  it  was  held,  not- 

^withstanding,  that  the  presumption  applied.     For  these  reasons,  we 

think  there  should  be  judgment  for  the  plaintifT  on  the  demise  in  the 

name  of  Skinner. 

Judgment  accordingly  far  the  plaintiff. 


In  the  matter  of  the  Arbitration  between  William  Laing  and 

Edward  Todd.^ 

Jano&ry  31, 1853. 

Arbitrament — Award  directing  Payment  to  Stranger. 

An  award  directing  pajmcnt  of  a  sam  of  monej  to  a  stranger,  is  not  good,  unless  it  appears 
on  the  face  of  the  award  that  sudi  payment  ia  for  the  benefit  of  a  party  to  the  sabnusiuon. 

The  court  will  not  make  an  order  nnder  the  1  &  2  Vict,  c  110,  for  payment  of  money  di* 
lected  to  be  paid  by  an  award,  except  in  a  case  where  an  attachment  would  hare  been 

granted. 

A  dispute  between  A  and  B,  two  shipowners,  as  to  a  collision,  was,  by  a^peement,  referred ; 
the  agreement  providing  that  "  all  sach  disputes  and  differences,  claims,  demands,  and 
damages  in  respect  thereof,  should  be  referred  to  the  arbitrators ; "  and  that  "  all  the  costs 
and  charges  in  and  about  the  submission,  the  reference,  and  award,  should  be  in  the  dis- 
cretiou  of  the  arbitrators."  The  arbitrators  ordered  "  that  all  disputes  between  the  P*^^ 
toudiing  the  matters  in  difference,  should  cease  and  determine ; "  and  they  further  ordered 
that  A  should  pav,  "  for  the  damages  and  costs  incurred  by  B  in  consequence  of  the  col- 
hsion,  72/.  6«. ; "'  and  they  further  ordered  that  "  the  arbitrators'  chai^ges  and  expenses  at- 
tending  the  reference,  amounting  to  62/.  14«.  lOd.,  should  be  borne  in  equal  proportions  by 
A  and  B  ;  and  that  the  said  sums  of  72/.  6s.  and  62/.  14*.  lOrf.,  making  together  135<.  o«. 
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lOd.,  should  be  paid,  within  ten  days  from  the  execution  of  the  award,  to  C."    The  cowt 

refused  to  make  a  rule,  under  the  1  &  2  Vict.  c.  110,  s.  18,  ordering  A  to  }iaj  &e  73i.U, 
to  B,  there  being  nothing  on  the  face  of  the  award  to  show  how  the  payment  to  C  was  ta 
enure  as  a  payment  for  the  benefit  of  B  ;  although  there  was  an  afficfaiit  stating  tkst  C 
was  agent  for  B's  vessel,  and  acted  as  his  agent  in  the  matter  of  the  arbitration,  and  ditt 
the  money  was  directed  to  be  paid  to  him  as  such  agent. 

SemhU,  that  the  award  did  not  sufficiently  dispose  of  ''  the  costs  and  chaiges  in  aod  abott 
the  submission,  reference,  and  award/' 

By  articles  of  agreement  made  the  20th  of  Jane,  1851,  between 
William  Laing,  of  Leith,  one  of  the  owners  of  the  steamship  Bri- 
tannia, of  the  one  part,  and  Edward  Todd,  of  North  Shields,  owner 
of  the  ship  Ann  and  Elizabeth,  of  the  other  part,  reciting  that  "^  diven 
disputes  and  diiferences  have  arisen  between  the  said  parties  hereto, 
touching  a  collision  which  took  place  between  their  respective  ves- 
sels, on  or  about  the  22d  of  December  last,  in  the  river  Tyne ;  each 
of  the  said  parties  blaming  the  other,  and  claiming  compensation  for 
the  damage  sustained  by  their  said  vessels,"  —  in  order  to  pat  an  end 
to  such  disputes  and  differences,  and  to  ascertain,  settie,  and  adjnat 
all  accounts,  clsdms,  demands,  and  damages  in  respect  thereof,  it  was 
agreed  as  follows  —  "  That  all  such  disputes  and  differences,  claims, 
demands,  and  damages  as  aforesaid,  and  all  other  controversies  and 
differences  now  existing  between  us,  the  ssdd  parties  hereto,  shall 
forthwith  be  referred  to  the  arbitration  and  determination  of  John 
Rayne,  of  Newcastie,  shipowner,  and  William  Richmond,  of  North 
Shields,  shipowner,  and  such  third  person  as  they  the  said  Joha 
Bayne  and  William  Richmond  shall  by  a  memorandum  in  writing 
under  their  hands,  indorsed  or  subscribed  on  these  presents,  appoint, 
or  of  any  two  of  them ;  so  as  the  said  arbitrators,  or  any  two  of 
them,  make  their  award  in  writing  concerning  the  matters  aforesaid, 
and  all  claims  and  demands  relating  thereto,  under  their  hands,  on  or 
before  the  1st  of  November  next,  or  on  or  before  such  farther  day  or 
days  as  the  said  arbitrators,  or  any  two  of  them,  shall,  by  writing  on 
these  presents,  from  time  to  time  appoint ;  and  that  this  submission, 
and  the  award  to  be  made  thereupon,  shall  be  made  a  rule  of  Her 
Majesty's  Court  of  Common  Pleas  at  Westminster ;  and  that  the 
said  arbitrators,  or  any  two  of  them,  may  proceed  ex  parte^  in  case 
of  the  non-attendance  of  either  of  the  said  parties,  or  of  the  non- 
production  of  any  document,  books  of  account,  or  other  written  evi- 
dence, after  such  attendance  or  production  has  been  required  by  no- 
tice in  writing,  under  the  hands  of  the  said  arbitrators,  or  any  two 
of  them,  delivered  to  the  said  parties  respectively,  or  either  of  them, 
two  dear  days  before  the  time  appointed  for  such  attendance  or  pro- 
duction ;  and  that  all  the  costs  and  charges  in  and  about  this  sub- 
mission, the  reference,  and  attendance  of  witnesses  thereupon,  and 
the  award  of  the  said  arbitrators,  or  any  two  of  them,  shall  be  in  the 
discretion  of  the  said  arbitrators,  or  any  two  of  them,  and  shaU  be 
paid  and  satisfied  pursuant  to  their  award ;  and  it  is  also  agreed  that 
the  said  arbitrators,  or  any  two  of  them,  shall  have  full  power  to  ex- 
amine the  parties  and  their  witnesses  on  oath  to  be  administered  by 
any  one  of  the  said  arbitrators." 
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Th^  arbitrators  named  in  the  above  submission,  duly  appointed 
"John  "Wright,  of  North  Shields,  shipowner,  the  third  person,  to 
whom,  together  with  themselves,  all  the  within  named  matters  in 
difference  should  be  referred." 

Two   of  the  arbitrators,  namely,  William  Richmond  and  John 
Wright,  on  the  31st  of  January,  lo52,  —  the  time  for  making  it  hav- 
,  irig  been  duly  enlarged,  —  made  an  award  as  follows :  — "  We  order 
and  award,  that  all  disputes  whatsoever  depending  between  the  said 
WiUiam  Laing  and  Edward  Todd,  touching  the  matters  in  differ- 
ence, shall  cease  and  determine.    And  we  do  further  order  and  award, 
that  the  scud  WiUiam  Laing,  his  heirs,  executors,  or  administrators, 
shall  and  do  pay,  or  cause  to  be  paid,  for  the  damages  and  costs  in* 
curred  by  the  said  Edward  Todd  in  consequence  of  the  collision 
hereinbefore  mentioned  between  the  said  vessels  Britannia  and  Ann 
and  Elizabeth,  the  sum  of  72Z.  6^.     And  we  do  further  order  and 
award,  that  the  remaining  portion,  constituting  the  aforessdd  arbitral 
tors'  charges  and  expenses  attending  the  said  reference,  amounting 
to  62/.  14s.  10^,  shall  be  borne  in  equal  proportions,  share  and  share 
alike,  by  the  said  William  Laing  and  Edward  Todd,  their  heirs,  exe- 
cutors, or  administrators.     And  we  do  hereby  further  award,  that  the 
said  sums  of  72/.  6^.,  and  62/.  14^.  lOd.,  making  together  the  sum  of 
135/.  Os.  10d,y  shall  be  paid,  within  ten  days  from  the  execution  hereof, 
to  Mattheiv  Poppelwell,  of  North  Shields  aforesaid,  surveyor." 

The  agreement  of  submission  having  been  made  a  rule  of  court, 
and  one  Lowrey  having  been  duly  appointed  the  attorney  of  Edward 
Todd  and  Matthew  PoppelweU,  to  demand  and  receive  the  72/.  6*. 
so  awarded  as  above  mentioned,  and  also  the  attorney  of  the  arbi- 
trators, to  demand  and  receive  the  62/.  145.  lOd.  for  the  expenses  of 
the  reference ;  and  Laing  having  been  personally  served  with  true 
copies  of  the  rule,  award,  and  powers  of  attorney  respectively ;  and 
the  72/.  65.,  and  31/.  7s.  5(L  (being  a  moiety  of  the  expenses  of  the 
reference,)  having  been  duly  demanded  of  him  by  Lowrey,  as  such 
attorney,  and  those  sums  remaining  unpaid, 

J.  Addison^  on  a  former  day  in  this  term,  moved  for  a  rule  calling 
upon  Laijig  to  show  cause  why  he  should  not  forthwith  pay  to  Todd, 
or  to  Lo-^^y,  his  attorney,  the  sum  of  72/.  6s.,  pursuant  to  the  award 
and  rule,  with  costs.  He  moved  upon  an  affidavit  of  Lowrey  and 
others  showing  that  the  money  had  been  duly  demanded,  and  had 
not  been  paid ;  and  also  upon  an  affidavit  of  Matthew  Poppelwell 
stating  that  he,  the  deponent,  was  the  agent  of  Todd,  the  owner  of 
the  Ann  and  Elizabeth,  and  that,  as  such  agent,  he  was  acting  for 
and  on  behalf  of  Todd  in  the  matter  of  this  arbitration ;  that  he,  the 
deponent,  was  the  same  Matthew  PoppelweU  named  in  the  award  as 
the  party  to  whom  Laing  was  ordered  to  pay,  or  cause  to  be  paid, 
the  72/.  65.  for  the  damages  and  costs  incurred  by  Todd  in  conse- 
quence of  the  collision  between  the  Britannia  and  the  Ann  and  Eli- 
zabeth ;  that  he,  the  deponent,  took  up  the  award  on  the  part  of 
Todd ;  and  that  the  said  sum  of  72/.  65.  was,  as  he,  the  deponent, 
verily  believed,  so  directed  as  aforesaid  to  be  paid  to  him,  the  depo- 
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nent,  as  the  agent  of  and  on  behalf  of  Todd,  and  for  the  sole  nee 
and  benefit  of  Todd,  and  for  no  other  use  whatever. 

[Cress WELL,  J.  The  difficulty  is,  that  the  award  directs  the  money 
to  be  paid  to  Poppelwell,  it  not  appearing  on  the  face  of  the  award 
that  Poppelwell  is  Todd's  agent] 

The  result  of  the  authorities  is,  that  an  award  of  a  sum  of  money 
to  be  paid  to  a  third  person,  is  good,  where  it  appears  (as  it  does  hoe 
by  affidavit)  that  it  is  for  the  benefit  of  one  of  the  parties  to  the  i^ 
ference.  Com,  Dig.  Arbitrament,  E.  7 ;  Bird  v.  Birdj  1  Salk.  74; 
Adcock  v.  WoodLf  6  Exch.  815;  s.  c.  6  Eng.  Rep.  570;  Wood  v.  Adcoek, 
7  Exch.  468 ;  s.  c.  9  Eng.  Rep.  524. 

[Jervis,  C.  J.  If  an  action  were  brought  upon  the  award,  Todd 
would  be  plaintiff;  and  the  breach  would  be,  nonpayment  of  the 
money  awarded  to  PoppelwelL  K  we  were  to  make  an  order  under 
the  statute  1  &  2  Vict  c.  110,  s.  18,  Todd  would  have  a  judgmenl 
against  Laing,  without  any  award  directing  payment  to  him ;  and, 
on  the  other  hand,  an  order  to  pay  Poppelwell,  would  be  an  order  to 
pay  a  stranger.] 

The  rule  may  go  in  the  alternative* 

[Jervis,  C.  J.  And,  suppose  no  cause  is  shown,  how  ifl  it  to  be 
made  absolute  ?] 

Then,  as  to  the  moiety  of  the  expenses  of  the  reference. 

[Jervis,  C.  J.  There  is  a  still  greater  difficulty  as  to  that.  The 
arbitrators  cannot  have  a  judgment  for  their  costs.  That  would  be 
pushing  to  a  very  alarming  extent  a  practice  which  this  court  has  in- 
timated an  opinion  has  already  been  carried  too  far.  See  CreswiA 
V.  Harrison^  10  Com.  Bench  Rep.  441 ;  s.  c.  1  Eng.  Rep.  384.] 

The  rule  was  granted  calling  on  Laing  to  pay  the  TiU  65.  to  Todd 

Hugh  HUl  now  showed  cause.  This  award  being  bad  upon  the 
face  of  it,  the  court  will  not  enforce  it  in  this  way.  It  orders  Laing 
to  pay  a  sum  of  money  to  a  stranger,  —  one  who  does  not  appear, 
either  by  the  agreement  of  reference,  or  by  the  award,  to  be  in  any 
way  connected  with  either  of  the  parties.  The  arbitrators  have  also 
exceeded  their  authority,  in  awarding  as  to  Todd's  costs ;  or  they 
have  fallen  short  of  their  duty,  in  omitting  to  decide^  any  thing  as  to 
Laing's  costs.  The  award  is  altogether  bad.  In  Robinsm  v.  Ha^ 
dersoHy  6  M.  &  S.  276,  the  award  found  that  the  sum  of  250^  was 
due  from  the  defendants  to  the  plaintiff,  and  that,  out  of  the  said 
sum,  the  defendants  should  pay  to  the  arbitrators  94^,  being  the  ex- 
penses of  preparing  the  agreement  of  reference  and  their  award,  and 
for  their  charges,  trouble,  and  attendance  on  the  reference  and  arbi- 
tration, and  certain  costs,  which  they  awarded  to  be  paid  to  the  soli- 
citors of  the  plaintiffs  in  respect  of  certain  actions  mentioned  in  the 
agreement  of  reference,  leaving  the  sum  of  136^,  which  they  awarded 
to  be  paid  to  the  plaintiffs ;  and  it  was  held,  that  the  award  was  void 
for  uncertainty,  in  directing  a  sum  in  gross  to  be  paid  to  the  arbitra- 
tors for  the  objects  above  mentioned,  without  specifying  the  particu- 
lar sum  to  be  appropriated  to  each  object.  Here,  the  award  directs 
a  sum  in  gross  to  be  paid  to  a  stranger,  —  one  who  is  no  otherwise 
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shown  to  be  identified  with  Todd,  the  party  in  whose  favor  the  award 
is  made,  than  by  the  statement  in  his  affidavit,  that  he  was  the  agent 
for  the  ship,  and  that  he  believes  the  money  was  ordered  to  be  paid 
to  him  as  the  agent  of  Todd. 

Addison^  in  support  of  his  role.  The  fair  interpretation  of  the  award, 
"  for  the  damages  and  costs  incurred  by  Todd  in  consequence  of 
the  collision,"  is,  that  costs  here  mean  the  costs  incurred  in  repairing 
the  ship.  The  arbitrators  never  intended  to  award  to  either  party 
any  costs  of  the  reference ;  it  does  not  appear  that  any  costs  were 
incurred,  except  those  incurred  by  the  arbitrators  themselves. 

[Jervis,  C.  J.,  referred  to  Richardson  v.  Worsley^  5  Exch.  613. 
There,  an  agreement  of  reference  contained  a  stipulation  '^  that  the 
costs  of  the  agreement,  and  of  the  reference  and  award,  should  be 
in  the  discretion  of  the  arbitrator,  and  be  defrayed  as  he  should  di- 
rect ; "  the  arbitrator  awarded  that  the  defendant  should  pay  a  cer- 
tain sum  to  the  plaintiff,  but  made  no  mention  of  costs ;  and  it  was 
therefore  held  bad.] 

In  that  case,  it  did  not  appear  what  the  sum  was  awarded  for. 
As  to  the  objection  that  the  72/.  65.  is  directed  to  be  paid  to  Poppel- 
well, — there  are  many  authorities  to  show  that  an  award  to  pay  money 
to  a  stranger  is  good,  where  it  appears  to  be  for  the  benefit  of  the  par- 
ties ;  or,  unless  it  appears  on  the  face  of  the  award  that  it  could  not 
be  for  their  benefit.  In  Bird  v.  Birdy  1  Salk.  74,  cited  in  Com.  Dig. 
Arbitrament,  E.  7,  the  award  was,  "  that  the  plaintiff  and  defendant 
should  pay  such  a  sum  yearly  to  A,  for  the  use  of  Mrs.  Bird,  their 
mother."  Upon  exception  taken,  that  this  was  to  award  a  thing  to 
be  done  to  a  third  person,  who  was  a  stranger  to  the  submission,  and 
consequently  a  matter  out  of  the  power  of  the  arbitrator.  Holt,  C.  J., 
was  of  opinion,  that  "  a  general  award  of  money  to  a  stranger  was 
good  ;  for  it  shall  be  intended  the  submittants  were  bound  as  trustees, 
or  were  liable  to  pay  the  sum ;  and  the  payment  shall  be  intended 
for  their  benefit,  unless  the  contrary  appear."  ^  That  dictum  is  recog- 
nized and  acted  upon  in  Adcock  v.  Wood^  6  Exch.  815,  s.  c.  6  Eng.  Rep. 
570,  which  was  afterwards  affirmed,  on  error,  in  Wood  v.  Adcockj  7 
Exch.  468,  8.  c.  9  Eng.  Rep.  524,  where  Patteson,  J.,  in  giving  judg- 
ment, says,  "There  is  a  distinction  between  an  award  which  di- 
rects a  thing  to  be  done  by  a  stranger,  and  one  which  directs  a  thing 
to  be  done  to  a  stranger ;  and  the  rule  is,  that  an  award  directing 
a  party  to  pay  money  to  a  stranger,  is  not  good,  unless  it  be  for  the 
benefit  of  one  of  the  parties  to  the  submission ;  and  the  onus  of 
showing  that,  is  thrown  on  the  party  seeking  to  enforce  the  award. 
Now,  in  this  case,  it  is  plain,  from  the  language  of  the  award  it- 
self, that  the  payment  is  intended  for  the  benefit  of  the  plaintiff^  be- 
cause the  money  is  directed  to  be  paid  over  to  him  immediately  on 


I  **  Powell,  J.,  contra.  It  must  apj^ear  to  be  for  their  benefit,  and  it  shall  not  be  so 
intended  unless  it  does  appear ;  but,  m  the  principal  case,  he  held  that  it  should  be  in- 
tended to  be  for  their  benefit,  or  rather,  that  it  appeared  to  be  so,  because  the  payment 
was  to  be  for  the  use  of  the  mother." 

30^ 
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receipt  of  it.  If  Sharpe,  the  arbitrator,  to  whom  the  money  is  direct- 
ed to  be  paid,  had  been  the  authorized  agent  of  the  plaintifi^  no 
doubt  the  award  would  have  been  good.  The  plaiatiif  adopts  tb 
agency  by  this  action  ;  for,  he  states  in  his  declaration,  that  the  d^ 
fendant  has  not  paid  the  money  either  to  Sharpe  or  to  himself;  there- 
by treating  the  payment  to  Sharpe  as  an  act  that  w^ould  dischazge  the 
defendant" 

[CiiEsswELL,  J.  In  that  case,  it  appeared  on  the  face  of  the  awari 
that  the  payment  to  Sharpe  was  for  the  benefit  of  the  plaintiE  How 
does  that  appear  here  ?] 

From  Poppelwell's  affidavit,  and  Todd's  adoption  of  the  agency 
of  Poppelwell,  by  this  motion.  In  Snook  v.  HeUyeTj  2  Chitt  a.  43, 
it  was  held,  that  directing  payment  to  a  third  person,  for  the  use  of 
the  party,  is  good,  even  though  the  person  to  receive  the  monejdo 
not  appear  to  be  invested  with  any  express  authority  by  the  party  foi 
whom  the  money  was  to  be  paid. 

[Jervis,  C.  J.  There,  it  appeared  on  the  award  that  the  monef 
was  to  be  paid  to  the  third  person  for  the  benefit  of  ihe  plaintifiL] 

If  necessary,  the  court  will  reject  that  part  of  the  award  which  di- 
rects the  payment  to  Poppelwell. 

[Jervis,  C.  J.     No.     That  is  the  whole  substance  of  the  awaixLJ 

Jervis,  C.  J.     I  am  of  opinion  that  this  rule  must  be  dischargei 
It  is  too  late  now  to  express  an  opinion  as  to  whether  the  18th  aectioii 
of  the  1  &  2  Vict  c.  110,  was  intended  to  apply  to  moneys  directed 
to  be  paid  under  awards,  there  having  now  been  a  long  course  of 
practice  so  applying  it.     But  an  application  under  the  statute  caimoi 
be  put  higher  than  a  motion  for  an  attachment  for  non-perfoiznaiice 
of  the  award ;  and  the  courts  have  repeatedly  held  that  they  will  Bot 
make  an  order,  where  the  circumstances  would  not  justify  them  ifi 
granting  an  attachment.     The  case  must  be  dear  and  plain.    Heie  I 
think  it  is  much  too  doubtful.     It  is  not  quite  certain  upon  the  &ce 
of  the  award,  whether  the  award  of  72/.  6*.  to  be  paid  by  Laing^fi* 
the  damages  and  costs  incurred  by  Todd  in  consequence  of  the  col- 
lision," means,  as  Mr.  Addison  contends,  the  damages  and  expenses 
consequent  upon  the  collision,  or  whether  it  applies  to  the  expenaca 
incurred  by  Todd  upon  the  reference.     The  latter  would  seem  to^ 
the  fair  and  natural  construction ;  and,  if  so,  Mr.  Hill's  objection 
must  prevail.     At  all  events,  it  is  extremely  doubtful     I  also  doubt 
whether  we  can  make  an  order  directing  Laing  to  pay  a  suQ^  ^^ 
money  to  Todd,  when  the  award  directs  it  to  be  paid  to  Poppdwdlt 
and  there  is  nothiDg  on  the  face  of  the  award  to  show  tjiat  the  paj* 
ment  is  for  the  benefit  of  Todd.     I  think  this  is  not  a  fit  case  fo  & 
proceeding  under  the  statute. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  This  is  ^ 
too  doubtful  a  case  to  warrant  us  in  granting  a  rule  under  the  sta* 
tute,  which  would  have  the  immediate  effect  of  a  judgment,  upon 
which  an  execution  might  issue  against  Laing  at  the  suit  of  Toad, 
because  he  has  neglected  to  pay  a  sum  directed  by  an  award  to  ^ 
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paid  to  Poppelwel],  who,  for  am j  thing  that  appears  on  the  &ce  of 
ibe  award,  is  a  pexfect  stranger:    It  ckarij  cannot  be  dooe. 

WiLLiAJis,  J.  I  am  of  the  sanse  opfaii<HL  Laing  could  not  be 
said  to  have  been  gniky  of  a  contempt,  by  not  paying  Tcxid  the 
money  he  was  oideied  to  pay  to  PoppdwdL  ^niat  being  so,  we 
have  no  auth<Mdcty  to  grant  this  nde. 

Rule  disckargedf  irttJk  casts* 


BOTCK  V.   HlBQVXS.^ 

l^OTember  U,  1853. 

Penalty  —  Public  Health  Act  —  Special  case. 

The  defendant,  hetag  one  of  the  proprietors  of  a  public  company,  and  also  a  member  of  the 
local  board  of  hndth,  roted  npon  a  qaestion  concerning  the  company.  An  action  was 
broo^t  for  the  recoveiy  of  the  penalty  imposed  by  the  19th  section  of  the  Pnblic  Health 
Act,  11  &  12  Vict.  c.  63,  si  19,  npon  any  pcnon  TOting  after  being  disabled.  The  plaintiff 
in  the  action  'was  a  rate-payer  of  the  town :  — 

Hdd,  that  he  was  not  a  "party  griercd  "  within  the  133d  section,  and  was  not  entitled  to 
soe. 

QwEre,  whether  the  defendant  was  a  person  disabled  within  the  meaning  of  the  19th  section. 

This  was  an  action  of  debt,  brought  to  recover  a  penalty  from  the 
defendant  under  the  Public  Health  Act,  11  &  12  Vict  c  63,  s.  19. 
The  plaintiff  was  one  of  the  ratepayers  of  Margate,  to  which  the 
Public  Health  Act  had  been  applied.  The  defendant  was  a  member 
of  the  local  board  of  health,  and  also  one  of  the  company  of  proprie- 
tors constituted  for  the  purpose,  inter  aliOy  of  finishing  and  complet- 
ing the  pier  and  harbor  of  Mai^ate.  The  declaration  alleged  that  on 
the  28th  September  the  defendant  was  a  proprietor  in  the  company, 
ttnd  was  present  as  a  member  of  the  local  board ;  that  a  question 
respecting  the  company  was  then  pending  before  the  board,  and  that 
he  voted  and  incurred  the  penalty. 

Plea,  never  indebted  by  statute. 

The  Public  Health  Act,  H  &  12  Vict  c.  63,  s.  19,  enacts,  «  That  no 
bankrupt,  insolvent,  or  other  person  not  qualified  (as  required  by  the 
act,|  shall  be  capable  of  being  elected  (as  a  member  of  the  board  of 
health) ;  and  if  any  person,  after  being  so  elected,  shall  lose  or  dis- 
continue to  hold  his  qualification,  or  shall  be  declared  bankrupt,  or 
shall  apply  to  take  the  benefit  of  any  act  for  the  relief  or  protection 
of  insolvent  debtors,  or  shall  compound  with  his  creditors,  or  if  any 
member  elected  imder  tly  act  shall  accept,  or  hold  any  office,  or  plaoe 


^  18  Jur.  83 ;  23  Law  J.  Bep.  (n.  s.)  C.  P.  5;  22  Law  Times  Bep.  103. 
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of  profit  under  the  local  board  of  health  of  which  he  is  a  member,  orl 
shall  in  any  manner  be  concerned  in  any  bargain,  or  contract  eniEiejj 
into  by  such  board,  or  participate  in  the«  profit  thereof,  or  of  vm 
work  done  under  the  authority  of  this  act,  in  or  for  the  district  fal 
which  he  is  a  member,  then  and  in  every  such  case  such  pemil 
shall,  except  in  the  cases  next  hereinafter  provided,  cease  to  be  sM 
member,  and  his  office  as  such  shall  thereupon  beconie  vacant.  AbI.| 
any  person,  who,  not  being  duly  qualified  to  act  as  member  of 
said  local  board,  or  who  has  not  made  and  subscribed  the  dechia- 
tion  required  of  him  by  this  act,  or  who,  after  being  disqualified,  of 
disabled  fi-om  acting  by  any  provision  of  this  act,  shall  so  act,  shiB.| 
for  every  such  offence  be  liable  to  a  penalty^  of  501^  which  may  be 
recovered  by  any  person,  with  full  costs  oi  suit,  by  action  of  dcbtl 
And  in  such  action  it  shall  be  sufficient  for  the  plaintiff  to  prore,  ii' 
the  first  instance,  that  the  defendant,  at  the  time  w^hen  the  offence  k 
alleged  to  have  been  committed,  acted  as  such  member;  and  the 
burden  of  proving  qualification,  and  the  making  and  subsoiptionQf 
the  declaration,  or  negativing  misqualification  by  reason  of  non-rea- 
dence,  or  not  being  seised  or  possessed  of  the  requisite  real  or  per 
sonal  estate,  or  both,  shall  be  upon  the  defendant     Provided  alwaj?, 
that  no  person,  being  a  proprietor,  shareholder,  or  member  o[  aif 
company  or  concern  established  for  the  supply  of  water,  or  for  lie 
carrying  on  of  any  other  works  of  a  like  public  nature,  shall  be  dis- 
abled from  being,  continuing,  or  acting  as  member  of  the  said  local 
board,  by  reason  of  any  contract  entered  into  between  such  coo- 
pany  or  concern,  and  such  board :  but  no  such  person  shall  vote  as 
member  of  the  said  local  board  upon  any  question  in  which  such 
company  or  concern  is  interested.     Provided  also,  that  all  acts  and 
proceedings  of  any  person  disqualified,  disabled,  or  not  duly  qualified 
as  aforesaid,  or  who  has  not  made  or  subscribed  the  said  decia* 
tion,  shall,  if  done  previous  to  the  recovery  of  the  last  mentiotted 
penalty,  be  valid  and   effectual  to  all  intents  and  purposes  wi»^ 


soever. 


J9 


The  133d  sect,  enacts,  "  that  no  proceedings  for  the  recoyeiy  of 
any  penalty  incurred  under  the  provisions  of  thus  act  shall  be  hadot 
taken  by  any  person  other  than  by  a  party  grieved,  or  (certain  otber 
persons^  without  the  consent  in  writing  of  her  Majest/s  Attorofif 
General  first  had  and  obtained. 

Channellj  Sergi,  for  the  plaintiff.  The  defendant  was  a  member 
of  a  company  constituted  by  stat  62  Geo.  3,  c.  186,  the  early  sectioiw 
of  which  show  it  to  be  a  public  company.  The  defendant,  at  tw 
time  of  giving  the  vote  for  which  the  penalty  is  sought  to  be  f^^^ 
ed,  was  a  member  of  that  company ;  and  a  question  concernin''* ' 
company  being  before  the  board,  he  was  disabled  from  voting  1 
19th  sect,  of  the  Public  Health  Act,  and  having  nevertheless 
renders  himself  liable  to  the  penalty  impound  by  that  section.  — 
word  "disabled"  meets  the  case  of  a  person  who,  though  a  menJWJ 
of  the  board,  is  forbidden  to  vote  on  a  particular  question.        . . 

[Jervis,  C.J,    Does  not  the  19th  sect  say,  that  bankrupts shftH"* 
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lisqualified  ;  men  contracting  with  the  board  shall  be  disabled ;  but 
aembers  of  public^ompanies  shall  not  be  disabled,  but  may  act  as 
aembers  of  the  board,  but  shall  not  vote  upon  questions  in  which 
iiose  companies  are  interested  ?  But  how  do  you  bring  the  plaintiff 
iTithin  the  133d  section  so  as  to  make  him  a  party  grieved  ?] 

He  is  a  ratepayer,  and  so  interested  in  the  undertaking. 

[Maulb,  J.  He  is  only  a  party  grieved  as  being  one  of  the  public, 
Udd  having  a  public  grief.] 

Phipson,  for  the  defendant,  was  not  called  upon. 

Jbrvis,  C.  J.     We  need  not  discuss  the  other  point.    The  plaintiff 
not  being  a  party  grieved,  and  not  having  the  permission  of  the  At- 
tomey«Gen^al,  cannot  maintain  the  action. 
» 

Judgment  far  the  defendant 


Clulee  v.  Bbadlet.^ 

NoTcmber  ^,  1853. 

Change  of  Venue. 

A  plaintiff  cannot  change  tho  yenne  upon  a  common  affidavit,  after  obtaining  time  to  plead 

upon  the  tenns  of  taking  short  notice  of  trial. 

In  this  case  Manisty  had  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  venue  should  not  be  changed  from  Middlesex 
to  Warwickshire.  It  was  by  way  of  appeal  from  a  decision  of  Cress- 
well,  J.,  at  chambers,  who  refused  to  make  an  order  to  that  effect. 
The  defendant  had  obtained  time  to  plead  upon  the  usual  terms  of 
taking  short  notice  of  trial.  Afterwards,  ana  before  issue  joined,  he 
applied  to  have  the  venue  changed,  upon  an  affidavit  stating  that  the 
cause  of  action  arose  wholly  in  Warwickshire,  and  all  the  witnesses 
resided  there, 

Phij^on  now  showed  cause.  No.  18  of  the  new  rules  under  the 
Common  Law  Procedure  Act,  says  that  "No  venue  shall  be  changed 
without  a  special  order  of  the  court  or  a  judge,  unless  by  consent  of 
the  parties."  In  the  case  of  De  Rothschild  v.  Shilston,  8  Exch.  503 ; 
s.  c.  20  Eng.  Rep.  617 ;  it  was  referred  to  a  committee  of  the  judges 
to  report  what  practice  should  be  adopted  in  consequence  of  the 
above  rule ;  and  they  reported  —  First,  that  in  their  opinion  it  is 


1  22  Law  J.  Bep.  (h.  s.)  C.  P.  8 ;  13  Com.  Bench  J^.  604 ;  2  Com  Law  Rep.  1. 
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more  convenient,  as  a  general  rule,  that  the  applicatioD  to  change  the 
venue,  by  rule  or  summons,  may  be  made  before  isme  joined^ 
that  this  shall  not  prejudice  either  party  from  applying,  after 
is  joined,  to  lay  the  venue  in  another  county,  if  it  shall  appear  thai 
it  may  be  more  conveniently  tried  in  such  county.  Secondly,  t^ 
a  defendant,  on  his  affidavit  to  obtain  the  rule  nisi  to  change  veaoe, 
or  in  support  of  a  summons  for  that  purpose,  before  issue  joined, 
should  state  all  the  circumstances  on  which  he  means  to  rely  as  tiie 
ground  for  the  change  of  venue;  but  that  he  may,  if  he  pleases,  r^ 
only  on  the  fact  that  the  cause  of  action  arose  in  the  conaty  IB 
which  he  seeks  to  have  the  venue  changed^  which  ground  shall  be 
deemed  sufficient,  unless  the  plaintiff  shows  that  the  cause  may  be 
more  conveniently  tried  in  the  county  in  which  it  was  originally  laid^ 
or  other  good  reason  why  the  venue  should  not  be  changed.  Under 
the  old  practice,  the  defendant  was  not  allowed  to  change  the  venve 
after  being  put  under  terms  to  try  at  the  next  sittings.  After  die 
statute  he  might,  upon  a  special  affidavit,  change  the  venue  aAer 

issue  joined, v.  Fisher^  2  DowL  22 ;  Hayiham  v.  Bushy  2  DowL 

240.  So  that,  formerly,  the  venue  might  have  been  chan^d  on  ike 
common  affidavit  before  issue  joined,  and  on  a  special  affidavit  aifaf 
issue  joined.  And  the  rule  laid  down  in  De  Rolhschild  v.  Shilski^ 
means,  that  before  issue  joined  a  party  may  rely  upon  the  mere  hxi 
of  the  cause  of  action  having  arisen  in  the  county  to  w^hich  he  wisfaei 
to  have  the  venue  changed,  or  upon  special  circumstances ;  and,  it 
the  latter  case,  the  application  will  be  judged  of  as  it  vtrould  unte 
the  old  practice  after  issue  joined.  And,  under  that,  it  ^would  haie 
been  necessary  to  state,  in  addition  to  the  fact  of  all  the  vidtnesses 
residing  in  the  other  county,  that  it  was  necessary  that  he  should  cal 
them.  Crompton  v.  Stewart^  2  C.  &  J.  473 ;  Parmiter  v.  Otway^  3  Bond 

66 ;  Thornhill  v.  Oastler,  7  Scott,  272 ; v.  Gray,  Barnes  49.    Am 

far  as  this  is  the  common  affidavit,  it  is  too  late ;  as  a  special  affidavii 
it  is  insufficient.  Hans  v.  Pawlitj  5  Com.  B.  806 ;  Smailcomb  v.  TPifr 
liams,  7  Com.  B.  77. 

Manisiy,  in  support  of  the  rule.  There  is  now  no  such  thing  as 
a  common  order.  There  is  now  a  special  application,  founded  oa 
a  common  affidavit,  or  on  a  special  affidavit  This  is  a  commoa 
affidavit,  and,  under  the  rule  in  De  Rothschild  v.  Shilstan,  that  is 
sufficient,  after  the  defendant  has  had  time  to  plead  on  terms. 

Mavle,  J.  This  is  an  application,  by  a  party  having  consented  to 
tiy  at  Middlesex,  to  change  the  venue  to  Warwickshire  upon  one 
ground,  namely,  that  the  cause  of  action  arose  in  Warwickshire.  He 
has  a  common  law  right  to  change  the  venue  to  that  county ;  but  he 
parts  with  that  right  upon  having  time  given  him  to  plead  The 
above  is  the  only  ground ;  and  it  is  not  stated  that  there  are  any  wit- 
nesses, or  that  the  cause  can  be  tried  more  cheaply  in  Warwickshiie. 

Williams,  and  Talfourd,  JJ.,  concurred. 
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PoPHAM  and  another  r.  Jonbs.^ 

Jannary  20,  1853. 

Ajp;prentice  —  Construction  of  Indenture  —  Service  oftuH)  Persons  not 

in  Partnership. 

<:oTenant  against  a  surety  on  an  indentnre  of  apprendceship  of  A,  to  serve  B  and  C,  the 
d^:feiidaiit  pleaded  that  there  never  were  or  was  any  serrice  or  aerricei  for  A  to  perfonn 
or  for  the  plaintiffs  jointly. 


this  plea  the  plaintiffs,  setting  oat  the  indenture,  iriiCTebT  the  defendant  covenanted  for 
titxc  service  of  A  as  apprentice  to  "  B,  of,  &c,  surgeon,  and'C,  of,  &c.,  surgeon  and  apothe- 
csaary,"  replied,  that,  at  the  time  of  the  execution  of  the  indentnre,  the  plaintiffs  were  not 
izm  partnership,  nor  did  they  cany  on  business  jointly  or  on  the  same  premises,  but  that 
diey  carried  on  business  wholly  separate  and  apart  from  and  independent  of  each  other, 
-which  the  defendant  at  the  time  of  executing  the  indenture  well  knew,  and  that  the  plain- 
-tiffa  never  represented  to  the  defendant  that  they  should  cany  on  business  in  partnership : 

that  this  replication  was  bad  in  substance. 


,  that  the  pr(^r  course  would  have  been,  to  take  issue  on  the  plea,  if  the  plaintiffs  in- 
tended to  rely  on  the  service  of  the  one  as  being  a  constructive  service  of  both  masters. 

Covenant  against  a  surety  on  an  indenture  of  apprenticeship. 
17he  declaration  stated,  that,'  by  an  indenture  msule  on  the  2d  of 
IbSarch,  1852,  between  the  plaintins  of  the  first  part,  the  defendant  of 
tJie  second  part,  and  Frederick  Thomas  Jones,  son  of  the  defendant, 
of  the  third  part,  the  plaintiffs,  in  consideration  of  30/.  to  them  paid 
l>y  tlie  defendant,  and  also  in  consideration  of  the  further  sum  of  110^ 
io  1>e  also  paid  to  the  plaintiffs  by  the  defendant  at  the  times  and  in 
tihe   manner  thereinafter  mentioned,  and  also  in  consideration  of  the 
eexvices  of  the  said  F.  T.  Jones,  and  of  the  covenants  and  agreements 
Hiereinafter  entered  into  by  the  defendant  and  F.  T.  Jones,  agreed  to 
tsLke  and  receive  the  said  F.  T.  Jones  to  serve  them  after  the  manner 
of  an  apprentice,  and  during  the  term  of  five  veciis ;  and,  in  consider- 
a.1ion  of  such  acceptances  as  aforesaid,  the  said  F.  T.  Jones,  with  the 
consent  of  his  father,  the  defendant,  did  put,  place,  and  bind  himself 
CLpprentice  to  the  plEuntifTs,  to  learn  their  art  and  profession  with  them 
after  the  manner  of  an  apprentice,  to  serve  them  for  the  term  of  five 
years  from  the  27th  of  October,  1851,  during  all  which  time  he,  the 
said  F.  T%  Jones,  should  and  would  faithfully,  diligently,  and  honestly 
serve  them,  the  plaintiffs,  all  their  secrets  keep,  and  their  lawful  com- 
mands everywhere  gladly  do,  and  should  not  nor  would  not  unlaw- 
fally  absent  himself  from  the  service  of  the  plaintiffs  by  day  or  by 
night  without  their  leave,  and  would  in  all  matters  and  things  what- 
soever during  the  said  term  conduct  and  behave  himself  as  a  good, 
true,  and  faithful  apprentice  ought  to  do,  towards  the  plaintiffs,  and 
tov^ards  all  their  patients  and  customers;  and  the  defendant  did 
thereby  covenant  and  agree  with  the  plaintifis,  their  executors,  ad- 


1 13  Commoii  Bench  Bepottf^  225. 
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ministrators,  and  assigns,  that  he,  the  defendant,  should  and  wonii 
well  and  truly  pay  unto  the  plaintiffs,  iheir  executors,  administrates, 
and  assigns,  the  sum  of  llOZ.  in  the  manner  following,  that  is  to  s^ 
22/.  on  the  29th  of  "September,  1852,  and  the  like  amount  on  Ik 
same  day  in  every  year  until  and  including  the  28th  of  Septranbc^ 
1856  ;  and  the  defendant  did  Jhereby  further  covenant  and  agree  to 
and  with  the  plaintiffs,  that  he,  the  said  F.  T.  Jones,  should  iiJl 
would  faithfully,  diligently,  and  honestly  serve  the  plaintifTs  as  tkt 
apprentice  during  the  said  term.  Breach,  that  although  the  plaintft 
had  performed  all  things  by  them  to  be  performed,  yet  the  defendaflt 
did  not  pay  to  the  plaintiff  the  said  sum  of  22/.  on  the  29th  of  Sep- 
tember, 1852 ;  nor  had  the  said  F.  T.  Jones  faithfully,  diligently,  aod 
honestly  served  the  plaintiffs  as  their  apprentice,  according  to  4lie 
defendant's  said  covenant,  &c. 

Plea,  to  the  second  breach,  that  there  never  were  or  T^as  any  9e^ 
vices  or  service  for  the  said  F.  T.  Jones  to  perform  to  or  for  the  plaii* 
tiffs  jointiy. 

Replication, — that  the  indenture  in  the  declaration  'mentioned  ic«s 
and  is  in  the  words  and  figures  following,  that  is  to,  say,  — "  Tkb 
indenture,  made,  &c.,  between  R.  H.  Popham,  of  2  Caledoulan  I^ace) 
in  the  county  of  Middlesex,  surgeon,  and  W.  H,  Popham,  of  Na9 
Tonbridge  Place,  New  Road,  in  the  same  county,  surgeon  and  apott- 
ecary,  of  the  first  part,  Evan  Jones,  (the  defendant,)  of  &<^,  of  the 
second  part,  and  F.  T.  Jones,  son  of  the  said  Evan  Jones,  of  the  tUrf  : 
part,  —  witnesseth,  that  the  said  R.  H.  Popham  and  W.  H.  Pophnii 
for  and  in  consideration  of  the  sum  of  30/.  to  them  in  hand  paid  bf 
the  said  Evan  Jones  at  the  time  of  the  execution  of  these  presei^ 
and  also  in  consideration  of  the  further  sum  of  110/.  to  be  also  pail 
to  the  said  R.  H.  Popham  and  W.  H.  Popham  by  the  said  Exm 
Jones  at  the  times  and  in  the  manner  hereinafter  mentioned;  aad 
also  in  consideration  of  the  services  of  the  said  F.  T.  Jones,  and  rf 
the  covenants  and  agreements  hereinafter  entered  into  by  the  said 
Evan  Jones  and  F.  T.  Jones,  they  the  said  R.  H.  Popham  and  W.  H 
Popham  do  by  these  presents  agree  to  take  and  receive  the  said 
F.  T.  Jones  to  serve  them  after  the  manner  of  an  apprentice  for  and 
during  the  term  of  five  years  now  next  ensuing ;  and,  in  considea- 
tion  of  such  acceptances  as  aforesaid,  the  said  F.  T.  Jones,  with  the 
consent  of  his  father,  the  said  Evan  Jones,  testified  by  his  executing 
these  presents,  doth  put,  place,  and  bind  himself  apprentice  to  the 
said  R.  H.  Popham  and  W.  H.  Popham,  to  learn  their  art  and  pro- 
fession with  them,  (after  the  manner  of  an  apprentice,)  to  serve 
them  for  the  term  of  five  years  firom  the  27th  of  October,  1851, 
(having  spent  three  months'  probationary  term  before  the  executioB 
of  these  presents,)  during  all  which  time  he,  the  said  F.  T.  Jones, 
shall  and  will  faithfully,  diligently,  and  honestly  serve  them,  the  said 
R.  H.  Popham  and  "W.  H.  Popham,  all  their  secrets  keep,  and  thdr 
lawful  commands  everywhere  gladly  do,  and  shall  not  nor  will  not 
unlawfully  absent  himself  from  the  service  of  the  said  R,  H.  Popham 
and  W.  H.  Popham,  by  day  or  by  night,  without  their  leave,  net 
unduly  nor  negligently  spend  or  waste  any  of  the  moneys,  efieds, 
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goods,  or  chattels  of  the  said  E-  H.  Popham  and  W.  H.  Popham, 
with  which  be  shall  at  any  time  be  intrusted,  or  which  shall  be  de- 
livered to  or  placed  in  the  hands  or  custody  of  him,  the  said  F.  T. 
Jones,  by  the  said  R.  H.  Popham  and  W.  H.  Popham,  or  by  any 
other  person  or  persons  on  their  account  during  the  said  term ;  an^ 
shall  and  w^ill  truly  and  forthwith  account  for,  deliver,  and  pay  to  the 
8€ud  Rp.  H.  Popham  and  W.  H.  Popham,  their  executors,  admini^^tra- 
tors,  or  assigns,  all  such  sum  or  sums  of  money  and  other  things  as 
he,  the  said  F.  T.  Jones  shall  receive,  have,  or  be  intrusted  with,  or 
which  shall  come  to  his  hands  or  possession  for  or  on  account  of  the 
said  R.  H.  Popham  and  W.  H.  Popham ;  and  also  shall  and  will,  in 
all  matters  and  things  whatsoever  during  the  said  term,  conduct  and 
behave  himself,  as  a  good,  true,  and  faithful  apprentice  ought  to  do, 
towards  the  said  R.  H.  Popham  and  W.  H.  Popham,  and  towards  all 
their  patients  and  customers.     And   the  said  R.  H.  Popham  and 
W«  IJ.  Popham,  in  consideration  of  the  sum  of  110/.  so  covenanted 
to  be  paid  as  herein  appears,  and  also  of  the  services  of  the  said 
apprentice,  do  hereby  covenant  and  agree  to  and  with  the  said  Evan 
Jones,  and  also  with  the  said  F.  T.  Jones,  in  manner  following,  that 
is  to  say,  that  the  said  R.  H.  Popham  and  W.  H.  Popham  shall  and 
will  during  the  said  term  of  five  years,  to  the  best  of  their  power, 
knowledge,  and  ability;  teach  and  instruct,  or  cause  to  be  taught  and 
instructed,  the  said  F.  T.  Jones  in  the  said  profession  and  art  of  sur* 
geon  and  apothecary,  and  all  things  thereto  belonging,  as  they  now 
.  cany  on  the  same ;  and  shedl  and  during  the  said  term  find  and  pro- 
vide for  him,  the  said  F.  T.  Jones,  good  and  sufficient  meat,  drink, 
And  lodging  fitting  for  an  apprentice.     And  the  said  Evan  Jones, 
for  the  several  considerations  aforesaid,  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  and  agree  with  the 
said  R.  H.  Popham  and  W.  H.  Popham,  their  executors,  administra- 
tors, or  assigns,  that  he,  the  said  Evan  Jones  shall  and  will  well  and 
truly  pay  unto  the  said  R.  H.  Popham  and  W.  H.  Popham,  their 
executors,  administrators,  or  assigns,  the  sum  of  llOZ.  in  the  manner 
following,  that  is  to  say,  the  sum  of  221.  on  the  29th  of  September, 
1B52,  and  the  like  amount  on  the  same  day  in  every  year  until  and 
including  the  29th  of  September,  1856.     And  the  said  Evan  Jones 
doth  hereby,  for  himself  and  his  heirs,  executors,  and  adirunistrators, 
further  covenant  and  agree  to  and  with  the  said  R.  H.  Popham  and 
^'  H.  Popham,  their  executors  or  administrators,  that  he,  the  said 
F«  T.  Jones,  shall  and  will  faithfully,  diligently,  and  honestly  serve 
the  said  R.  H.  Popham  and  W.  H.  Popham  as  their  apprentice  dur- 
ing the  said  term,  and,  further,  that  the  said  Evan  Jones,  his  execu- 
tors, administrators,  or  assigns,  shall  and  will  from  time  to  time,  and 
*t  all  times  during  the  said  term  of  five  years,  at  his  or  their  own 
costs  and  charges,  find  and  provide,  or  cause  to  be  found  and  pro- 
vided, proper,  sufficient,  and  suitable  clothes,  washing,  and  pocket- 
money,  (and,  in  case  pf  continued  sickness,  nurses  and  attendance,) 
and  all  others  necessaries,  for  the  said  F.  T.  Jones.   And,  for  the  true 
performance  of  all  the  said  covenants  and  agreements,  all  the  said 
parties  bind  themselves  unto  each  other  by  these  presents.     And  it  is 

'VOL.  XXIV.  SI 
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hereby  further  covenanted  that  the  said  R.  H.  Popham  and  "W.  K 
Popham  shall  give  to  the  said  F.  T.  Jones  sufficient  time  to  attend 
lectures  requisite  for  the  qualification  of  a  surgeon  and  apothecaij, 
during  the  fourth  and  fifth  years  of  his  apprenticeship."  Avennei^ 
that,  before  and  at  the  time  of  the  execution  of  the  said  indentme 
by  the  plaintiffs  and  the  defendant,  they,  the  plaintiffs,  "were  not  in 
partnership,  nor  did  they  carry  on  business  together  or  in  partneisiup* 
or  in  any  manner  jointly,  or  on  the  same  premises ;  but  they  earned 
on  business  whoUy  separate  and  apart  firom  and  independent  of  ea^ 
other, — which  the  defendant,  before  and  at  the  time  of  his  execatiiig 
the  said  indenture,  well  knew;  and  that  they,  the  plaintiffs,  never 
represented  to  the  defendant  that  they  did  or  should  carry  on  bna- 
ness  together  or  in  partnership,  or  in  any  manner  jointly. 

To  this  replication  the  defendant  demurred  generally;  the  point 
stated  in  the  margin  being  '^  that  the  replication  confesses  the  initb 
of  the  fourth  plea,  and  that  the  new  matter  which  it  alleges  can  in 
no  respect  alter  the  meaning  of  the  deed  declared  on." 

Unthank,  in  support  of  the  demurrer.  The  replication  is  manifestij 
bad.  The  real  question  is,  whether  the  indenture  imposes  upon  the 
apprentice  any  liability  to  serve  one  of  the  plaintiffs  separately.  Hb 
clearly  could  not  be  bound  to  serve  the  two,  except  in  their  joint  Inufe. 
How  is  the  apprentice  to  perform  the  covenant  ?  The  point  was 
raised,  but  left  in  doubt,  in  Lloyd  v.  Blackburn^  9  M.  &  W.  363L 
Ordinarily,  an  apprentice  is  not  bound  to  serve  the  executor  of  tJie 
master.  Baxter  v«  Burfieldj  2  Stra.  1266 ;  and  the  master's  discofi- 
tinuing  one  of  several  trades  has  been  held  to  discharge  the  S4>pEeih 
tice,  and,  consequently,  his  surely.  Ellen  v.  Toppj  6  Exch.  424; 
s.  c.  4  Eng.  Rep.  412. 

[Maule,  J.  Supposing  the  plaintiffs  to  be  right  in  their  construe* 
tion  of  the  indenture,  it  may  be  that  a  service  of  one  of  the  masten 
would  be  a  service  of  both.  The  proper  course  would  seem  to  be,  to 
take  issue  on  the  plea.     I  think  the  plainti£&  should  amend.] 

Raymond,  for  the  plaintiffs,  elected  to  amend 

Rule  accordingbf. 


Earl  of  Mountcashell  v.  Barber.^ 

NoTember21, 1853. 

Club  Committee —  Liability  to  Contribution. 

Where  the  mcmben  of  a  dab,  at  a  general  meeting,  authorize  the  membera  of  the  oommittM 
of  management  to  borrow  money  on  their  own  responsibility,  bat  with  the  giuunuitee  of  thi 

^  28  Law  J.  Bep.  (n.  s.)  C.  P.  4S ;  22  Law  Times  Bep.  134. 
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society  ibr  its  repaTment,  and  the  money  is  borrowed  and  placed  to  the  account  of  the 
committee,  and  one  of  the  committee  draws  checks  upon  the  bank  in  which  the  monej  is, 
and  other^wise  so  conducts  himself  as  to  show  his  knowledge  of  the  whole  transaction,  he 
is  liable  to  an  action  for  contribution  by  another  member  of  the  committee  from  whom  the 
lender  haa  received  the  whole  sum. 

This  ^wbb  an  action  of  debt  for  money  paid  for  the  use  of  the 
defendant,  and  for  money  due  on  an  account  stated. 
Pleas.      1.  Never  indebted.     2.  Payment.    3.  A  set-off. 
The  casiie  was  tried  at  Guildhall,  before  Jervis,  C.  J.,  when  a  verdict 
was  taken  for  the  plaintiff  for  9QL  Ss.  subject  to  the  opinion  of  the 
court  on  the  following  case. 

The  plaintiff  and  defendant  were  members  of  the  committee  of 
management  of  the  Colonial  Club,  consisting  of  many  members  who 
paid  annual  subscriptions.  The  society  had  no  deed ;  but  there  were 
rules  for  its  government,  one  of  which  was,  that  there  should  be 
selected  from  the  members  at  large  thirty-six  persons,  to  be  called  the 
committee  of  management. 

The  plaintiff  became  a  member  of  the  committee  before  the  defend* 
ant,  who  became  one  on  the  2d  December,  1841,  and  both  continued 
members  until  July,  1843,  when  the  club  broke  up.     In  March,  1842, 
the  dab  -weu(  about  3,000/.  in  debt.   On  the  16th  of  that  month  there 
was  an  ordinary  meeting  of  the  committee,  of  which  the  defendant 
was  chairman,  and  at  which  a  Mr.  Morson  gave  a  notice  of  motion 
for  the  Wednesday  following  "  to  call  the  attention  of  the  committee 
to  (inter  cUia)  the  financial  difficulties  of  the  society."     The  defend- 
ant  attended  the  next  meetings,  having  been  shortiy  before  elected  a 
member  of  the  house-committee  and  wine-committee,  which  gave 
orders  for  wine  and  other  supplies.    On  the  28th  April  the  defendant 
attended  a  meeting,  at  which  it  was  resolved  "  that  the  removal  of 
the  Colonial  Society  to  a  more  commodious  house  having  rendered 
expedient  an  immediate  loan  to  the  society  of  3,000/.,  the  members 
of  the  society  be  invited  to  pledge  themselves  to  the  managing  com- 
mittee that,  in  consideration  of  the  committee  rendering  itself  liable 
to  this  loan,  they  will  severally,  but  not  jointly,  guarantee  to  advance 
to  the  committee,  eleven  months  from  this  date,  the  sums  to  which 
their  names  are  affixed ;  that  such  subscription  shall  be  regarded  as 
loans  to  the  society,  for  which  the  subscribers  shall  receive  society 
debentures,  and  such  subscriptions  shall  be  called  for  only  in  case  of 
there  not  being  at  the  disposal  of  the  committee  sufficient  funds  of 
the  society  to  repay  the  above-named  loans ;  and  such  debentures 
shall  be  for  10/.  each  and  carry  five  per  cent,  interest,  to  be  deducted 
from  the  annual  subscriptions,  (with  other  provisions  as  to  the  deben- 
tures.) 

At  subsequent  meetings  the  defendant  also  attended,  and  took  part 
and  examined  the  accounts. 

On  the  Ist  of  June,  1842,  the  defendant  attended  a  general  meeting 
of  the  society,  at  which  it  was  resolved  "  that  a  loan  of  4,000/.  is 
necessary  to  free  the  society  from  outstanding  liabilities,  and  place 
the  establishment  of  the  society  on  a  suitable  footing  in  their  new 
house ;  and  that  the  committee  be  empowered  to  raise  the  sum  on 
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the  guarantee  of  the  society  in  the  manner  most  advantageous  to  tfce 
society ;  and  that  the  meeting  further  pledges  itself  to  meet  hearty 
the  views  of  the  committee  in  subscribing  to  the  proposed  debentDic&'' 

The  defendant  attended  a  meeting  of  the  committee  and  abo  a 
general  meeting  of  the  society  on  the  15th  June,  1842,  at  which  tfee 
above  resolution  was  discussed  and  again  passed.  The  plaintiff  and 
defendant  attended  a  meeting  of  the  committee  on  the  27th  July, 
1842,  at  which  Captain  Macdonald  and  themselves  signed  a  chedr 
on  the  London  Joint-Stock  Bank  for  15L  servants'  wages. 

There  was  a  meeting  of  the  committee  on  the  3d  August,  1842^  ai 
which  the  defendant  was  not  present. 

At  the  trial  of  the  cause  evidence  was  given  of  what  took  place  at 
that  meeting,  (subject  to  the  opinion  of  the  court  as  to  its  adnuash 
bility,)  to  the  effect  that,  the  secretary  having  reported  that  be  l»d 
been  requested  by  Mr.  Hopkinson  to  state  that  the  sum  of  4,00011 
would  be  placed  to  the  credit  of  the  society  at  the  Commercial  Bank 
of  London,  on  the  manager  receiving  a  letter  containing  a  lequesi  to 
that  effi^ct,  and  containing  a  copy  of  the  resolution  of  the  oommittee 
authorizing  the  loan,  the  following  resolution  was  adopted  and  orderad 
to  be  acted  upon  immediately :  —  "In  conformity  with  the  resolotioii 
passed  at  the  general  meeting  on  the  15th  July,  1842,  reserved  that 
the  suni  of  4,000/1  be  borrowed  at  5L  per  cent  firom  the  Commercial 
Bank  in  the  name  of  this  society,  and  that  this  sum  be  hnmediately 
placed  to  the  credit  of  the  committee ;  and  that  the  account  of  the 
society  be  transferred  to  the  Commercial  Bank.''  The  society  had 
before  banked  with  the  London  Joint-Stock  Bank,  and  had  at  that 
time  a  balance  there,  which  was  transferred  to  the  Conmiercial  Bank 
on  the  1st  September,  1842. 

There  was  also  given  in  evidence,  (subject  to  the  same  objectioiL) 
a  resolution  by  the  same  meeting, "  That  the  following  checks,  havii^ 
been  referred  from  the  house-committee,  were  ordered  to  be  made  oul 
for  signature  immediately  on  the  intended  loan  for  paying  off  the 
society's  liabilities  being  obtained.  Howell,  rent  and  diiapidationSy 
630/.     Violet  for  wine,  139Z." 

The  next  day  the  secretary  sent  a  letter,  (also  admitted  subject  to 
the  same  objection,)  purporting  to  be  by  the  direction  of  the  ooni' 
mittee,  tothe  Commercial  Bank,  informing  them  of  the  resoludoa 
of  the  day  before,  and  aiso  stating  that  the  signatures  of  the  meoh 
bers  of  the  committee,  by  three  of  whom,  as  well  as  the  sedetaijt 
all  their  checks  were  signed,  would  be  forwarded  to  them  in  a  few 
days,  and  also  a  check  for  the  society's  balance  at  the  London 
Joint-Stock  Bank.  An  account  was  accordingly  opened ;  and  at  a 
meeting  of  the  committee  on  the  12th  August,  1842,  upon  the  secre- 
tary stating  that  the  Commercial  Bank  wanted  the  signatures  of 
the  members,  that  they  might  recognize  them  when  checks  were 
drawn,  the  defendant  and  three  other  members  then  present  gave 
their  signatures  for  that  purpose,  and  subsequentiy  the  plaintiff  and 
four  others  did  the  same ;  and  checks  were  signed  by  the  defendant 
and  two  others  for  the  expenses  of  the  club.  An  action  was  aft»- 
wards  brought  by  the  Commercial  Bank  against  the  plaintiff  for  the 
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4,0002.,  and  a  Judge's  order  was  made  for  payment  of  that  som  bj 
hLn.  The  defendant  and  some  other  members  contzibated  lOOL  each 
to^rards  paying  this  and  other  debts  of  the  society,  and  the  plaintiff 
received  in  the  whole  2,500iL 

It  -was  to  be  taken,  for  the  purpose  of  assessing  the  amount  paya- 
ble  by  the  defendant,  tiiat  there  were  twenty-six  members  of  the 
Gominittee  of  management  of  the  society,  including  the  jdaintiff  and 
tiie  defendant.  The  court  were  to  draw  any  inference  ^riiich  a  jury 
might  dra^  and  the  questions  for  the  opinion  of  the  court  were,  — 

1.  ^TVas  thejevidence  to  which  objection  was  taken,  or  any  part  of 
it  admissible  ? 

2.  Upon  the  whole  of  the  case,  was  the  defendant  liable  to  pay 
any  thing  to  the  plaintiff  for  contribution  ajs  a  co-contractor ;  and  if 
so,  whether  any  and  what  sum  of  money  was  due  from  the  defend- 
ant to  the  plaintiff  taking  into  consideration  the  payments  made  by 
the  defendant? 

The  verdict  for  the  plaintiff  was  to  stand,  or  be  altered,  or  a  verdict 
was  to  be  entered  for  the  defendant,  according  as  the  court  should 
think  right. 

Lushj  for  the  plaintiff  The  effect  of  the  resolutions,  tc^ther  with 
the  condnct  of  the  defendant,  who  took  an  active  part  in  the  matter, 
and  with  others  drew  checks  upon  the  Commercial  Bank,  after  the 
money  had  been  placed  to  the  account  of  tiie  conunittee,  is  to  make 
him  liable. 

Bramwellj  Q.  C,  for  the  defendant.  The  resolution  of  the  1st  of 
June  gave  no  more  authority  to  individual  members  to  pledge  each 
other's  credit  than  they  had  before. 

[Maui.e,  J.  It  shows  that,  it  being  necessary  that  the  committee 
should  be  authorized  to  borrow  jointly  on  the  responsibility  of  each, 
that  agreement  was  come  to  without  which  thev  could  not  have 
done  it.  Suppose  twelve  people  say  to  a  thirteenth,  we  are  going  to 
boitow  money,  and  the  thirteenth  borrows  it  from  the  fourteenth,  and 
&e  twelve  treat  it  as  money  borrowed  by  themselves,  that  would  be 
evidence  to  show  that  they  authorized  the  borrowing  of  it.] 

The  resolutions  only  contemplate  a  Joan,  which  was  not  to  be  entei^ 
ed  into  until  they  got  a  guarantee  from  the'society.  The  defendant 
niight  have  objected  to  the  guarantee,  and  would  not  then  have  been 
bound,  unless  it  were  shown  tiiat  they  all  afterwards  ratified  the  bor- 
rowing. 

Jbrvis,  C.  J.  There  is  really  only  one  question  in  this  case.  The 
question  of  the  admissibility  of  the  evidence  and  of  liability  is  the 
same.  I  think  there  is  evidence  before  the  loan  to  make  the  defend- 
ant liable ;  but,  if  not  before  the  loan,  there  is  abundant  evidence  of 
his  having  ratified. 

MaulejJ.    This  ia  a  very  dear  caae.    The  perBon  most  w^vc^^ 
cognizant  of  the  whole  transaction  was  the  defendant,  ana  i* 

31' 
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have  been  more  easy  for  the  Commercial  Bank  to  have  sued  U 
than  any  one  else. 

Williams,  J.,  and  Talfoubd,  J.,  concurrecL 


Solomon  v.  ToddJ 

November  25, 1853. 

Setting  aside  a  Verdict 

Where  it  is  dear  that  one  side  or  the  other  has  committed  peijoiy,  tibe  court  will  not 

the  finding  of  the  jury. 


This  was  an  action  for  goods  sold  and  delivered,  tried  before 
well,  J.  The  plaintiff  was  a  merchant  in  the  minories ;  the  defend 
ant  a  part  owner  of  a  vesseL  The  action  was  brought  to  recover  tibe 
balance  of  an  account  originally  amounting;  to  62/.  11^.,  of  -which  ZIL 
Is,  had  been  paid.  On  the  part  of  the  plaintiff  it  was  proved  tfatt 
the  invoice  of  the  goods  in  question  was  made  out  in  the  names  of 
the  captain  and  owners ;  that  it  was  shown  to  the  defendant,  who 
went  out  in  the  vessel  to  Rio ;  that  he  examined  the  goods,  and  thai 
the  271.  Is.  received  in  part  payment  was  the  defendant's  money. 
The  case  for  the  defendant  was,  that  the  goods  had  been  purchased 
by  the  captain,  who  had  died  on  the  voyage,  and  that  the  owners  had 
nothing  to  do  with  them ;  that  the  money  paid  had  been  lent  by  the 
defendant  to  the  captain ;  that  after  the  captain's  death  the  defend* 
ant,  out  of  kindness  to  the  plaintiff  told  the  agent  at  Rio  that  he  had 
better  try  to  dispose  of  the  goods.  The  jury  found  a  verdict  for  the 
defendant. 

Byles^  Sergt,  now  moved  for  a  rule  calling  upon  the  defendant  to 
show  cause  why  the  verdict  should  not  be  set  aside,  as  being  against 

evidence. 

* 

Cresswell,  J.  I  think  it  quite  dear  that  one  side  or  the  other 
committed  perjury,  and  the  jury  found  for  the  defendant.  If  a  new 
trial  were  granted,  you  would  have  the  same  witnesses  again.  In 
such  a  case  the  court  will  not  disturb  the  finding  of  the  jury. 

Rule  refused. 


1  23  Law  Times  Beports,  185. 
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KoTember  25, 1853. 

Attorney  —  Negligence. 

«  

A  tnder  pethioned  the  Coxirt  of  Bankrnptcj,  under  the  211th  tectioii  of  12  &  13  VicL  «. 
10i>  j  and  ui  order  for  the  o£Scial  assignee  to  take  possession  of  his  estate,  wj»  iB»d«  mder 
the  213ch  section.  An  attorney,  having  notice  of  these  prooeedin^  iqKio  a&  asBasBBoe 
from  the  defendant,  a  creditor,  that  all  the  creditors  of  ue  banknifA  -mmM.  cuucsa,  and 
being  instructed  by  him,  drew  a  deed  of  settlement : — 

Edd,  that  as  sudi  deed  might  have  been  operative  if  all  the  txtdisoa  had  concnged,  the 
attorney  was  right  in  drawing  the  deed. 

This  was  an  action  brought  by  the  plaintiff  an  attomer,  to  re- 
cover the  costs  of  preparing  a  deed  of  settlement  of  tike  ertate  of 
one  Spratt  At  the  time  of  the  deed  being  drawn,  Sparatt  had 
tioned  the  Ck>urt  of  Bankruptcy  under  the  211tli  eeetion ;  an  o£tcaaJ 
assignee  had  been  appointed ;  and  an  order  had  been  made  under 
the  213th  section,  directing  that  the  estate  should  be  pas^ei^sed  aod 
received  by  him^  The  plaintiff,  having  had  notice  of  these  prooeeA- 
ings,  was  applied  to  by  the  defendant  to  draw  the  deed  of  Btfvd^ 
meat,  and  was  told  by  him  that  he  had  no  doubt  all  the  crediton 
vould  consent    The  jury  found  a  verdict  for  the  plaintiA 

JameSj  Q.  C,  now  moved,  upon  leave  reserved,  for  a  rule  to  enter 
the  verdict  for  the  defendant,  if  there  was  any  evidence  to  go  to  the 
jury  of  gross  ignorance  on  the  part  of  the  plaintifC  The  estate  vest- 
ed on  the  petition  of  Spratt,  (which  is  an  act  of  bankruptcy,)  and 
the  order,  under  which  the  estate  was  "possessed  and  received  by  the 
official  assignee ; "  and  after  that,  Spratt  had  no  power  to  execute  a 
deed  of  settlement. 

[Cresswbll,  J.  No  adju(Ucation  had  been  filed,  and,  if  all  the 
creditors  had  consented,  none  could.] 

He  ought  not  to  have  prepared  the  deed  until  he  was  satisfied  all 
the  creditors  would  concur. 

[Cresswbll,  J.  But  he  was  told  by  the  defendant  all  would  concur. 
And  Mr.  Ck>llard  said  the  reason  of  their  not  concurring  was,  that, 
at  the  meeting  of  the  creditors  called  to  consider  the  matter,  some  of 
them  were  much  wiser  than  the  plaintilT,  and  the  deed  would  be  of 
no  avaiL 

Maulb,  J.  But  even  if  the  estate  had  vested,  the  Court  of  Bank- 
niptcy  would  scarcely  interfere,  if  all  the  creditors,  or,  supposing  only 
one  creditor,  if  that  one,  had  agreed  to  the  settiement] 

The  attorney  was  not  justified  in  preparing  the  deed  until  he  had 
ascertained  that 


»  28  Law  J.  Bep.  (n.  b.)  C.  P.  82 ;  21  Law  Times  Bep.  185. 
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ministrators,  and  assigns,  that  he,  the  defendant,  should  and  wooU 
well  and  truly  pay  unto  the  plaintifTs,  their  executors,  administiata^ 
and  assigns,  the  sum  of  UOL  in  the  manner  following,  that  is  tosaj; 
221.  on  the  29th  of  "September,  1852,  and  the  like  amoont  on  Ik 
same  day  in  every  year  until  and  including  the  28th  of  Septenie^ 
1856  ;  and  the  defendant  did  Jhereby  further  covenant  and  agree  1» 
and  with  the  plaintiffs,  that  he,  the  said  F.  T.  Jones,  sbouM  ui 
would  faithfully,  diligently,  and  honestly  serve  the  plaintiffs  as  M 
apprentice  during  the  said  term.  Breach,  that  although  the  plamtifc 
had  performed  all  things  by  them  to  be  performed,  yet  the  defeniW 
did  not  pay  to  the  plaintiff  the  said  sum  of  22/.  on  the  29th  of  ftp- 
tember,  1852 ;  nor  had  the  said  F.  T.  Jones  faithfully,  diligently,  aal 
honestly  served  the  plaintiffs  as  their  apprentice,  according  to  die 
defendant's  said  covenant,  &c. 

Plea,  to  the  second  breach,  that  there  never  were  or  was  any » 
vices  or  service  for  the  said  F.  T.  Jones  to  perform  to  or  for  theph* 
tiffs  jointly. 

Replication, — that  the  indenture  in  the  declaration  inentioned«i 
and  is  in  the  words  and  figures  following,  that  is  to.  say,— "1» 
indenture,  made,  &c.,  between  R.  H.  Popham,  of  2  Caledonian  Phej 
in  the  county  of  Middlesex,  surgeon,  and  W.  H.  Popham,  of  M 
Tonbridge  Place,  New  Road,  in  the  same  county,  surgeon  and  ap» 
ecary,  of  the  first  part,  Evan  Jones,  (the  defendant,)  of  &c,  djj^ 
second  part,  and  F.  T.Jones,  son  of  the  said  Evan  Jones,  of  the  fti» 
part,  —  witnesseth,  that  the  said  R  H.  Popham  and  W.  H.  Poj**^ 
for  and  in  consideration  of  the  sum  of  30/,  to  them  in  hand  paid  bf 
the  said  Evan  Jones  at  the  time  of  the  execution  of  these  P^^^ 
and  also  in  consideration  of  the  further  sum  of  110/.  to  be  also  |W 
to  the  said  R.  H.  Popham  and  W.  H.  Popham  by  the  said  B^ 
Jones  at  the  times  and  in  the  manner  hereinafter  mentioned;  a» 
also  in  consideration  of  the  services  of  the  said  F.  T.  Jones,  and « 
the  covenants  and  agreements  hereinafter  entered  into  ^7*^^.^ 
Evan  Jones  and  F.  T.  Jones,  they  the  said  R.  H.  Popham  and  W. » 
Popham  do  by  these  presents  agree  to  take  and  receive  the  sw 
F.  T.  Jones  to  serve  them  after  the  manner  of  an  apprentice  for «» 
during  the  term  of  five  years  now  next  ensuing ;  and,  in  ^^^ 
tion  of  such  acceptances  as  aforesaid,  the  ssid  F.  T.  Jones,  witii  »* 
consent  of  his  father,  the  said  Evan  Jones,  testified  by  his  execuB^jS 
these  presents,  doth  put,  place,  and  bind  himself  apprentice  to  tw 
said  R.  H.  Popham  and  W.  H.  Popham,  to  leaxn  their  art  and  p^ 
fession  vdth  them,  (after  the  manner  of  an  apprentice,)  to  ^ 
them  for  the  term  of  five  years  from  the  27th  of  October,  l»i' 
(having  spent  three  months'  probationary  term  before  the  execfl« 
of  these  presents,)  during  all  which  time  he,  the  said  F.  ^"'^ 
shall  and  will  faithfully,  diligently,  and  honestly  serve  them,  ^^f^ 
R.  H.  Popham  and  W.  H.  Popham,  all  their  secrets  keep,  ^^.,[^ 
lawful  commands  everywhere  gladly  do,  and  shall  not  nor  w  ^ 
unlawfully  absent  himself  from  the  service  of  the  said  R  H.  P^P" 
and  W.  H.  Popham,  by  day  or  by  night,  without  their  '^^^JJ,^ 
unduly  nor  negligently  spend  or  waste  any  of  the  moneys, " 
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^oods,  or  chattels  of  the  said  R.  H.  Popham  and  W.  IL  Popham, 
with  iw'hich  he  shall  at  any  time  be  intrusted,  or  which  shall  be  de- 
livered to  or  placed  in  the  hands  or  custody  of  him,  the  said  F.  T. 
Jones,  by  the  said  R.  H.  Popham  and  W.  H.  Popham,  or  by  any 
other  person  or  persons  on  their  account  during  the  said  term ;  anS 
bIislLL  and  will  truly  and  forthwith  account  for,  deliver,  and  pay  to  the 
Bald  R.  H.  Popham  and  W.  H.  Popham,  their  executors,  administra- 
tors, or  assigns,  all  such  sum  or  sums  of  money  and  other  things  as 
he,  the  said  F.  T.  Jones  shall  receive,  have,  or  be  intrusted  with,  or 
^^Krhich  shall  come  to  his  hands  or  possession  for  or  on  account  of  the 
said  R.  H.  Popham  and  W.  H.  Popham ;  and  also  shall  and  will,  in 
all  matters  and  things  whatsoever  during  the  said  term,  conduct  and 
behave  himself,  as  a  good,  true,  and  faithful  apprentice  ought  to  do, 
to^va^ds  the  said  R.  H.  Popham  and  W.  H.  Popham,  and  towards  all 
their  patients  and  customers.     And  the  said  R.  H.  Popham  and 
"W^^  H,  Popham,  in  consideration  of  the  sum  of  110/.  so  covenanted 
to   be  paid  as  herein  appears,  and  also  of  the  services  of  the  said 
apprentice,  do  hereby  covenant  and  agree  to  and  with  the  said  Evan 
Jones,  and  also  with  the  said  F.  T.  Jones,  in  manner  following,  that 
is  to  say,  that  the  said  R.  H.  Popham  and  W.  H.  Popham  shall  and 
'will  during  the  said  term  of  five  years,  to  the  best  of  their  power, 
knowledge,  and  ability',  teach  and  instruct,  or  cause  to  be  taught  and 
instructed,  the  said  F.  T.  Jones  in  the  said  profession  and  art  of  sur- 
geon and  apothecary,  and  all  things  thereto  belonging,  as  they  now 
carry  on  the  same ;  and  shedl  and  during  the  said  term  find  and  pro- 
vide for  him,  the  said  F.  T.  Jones,  good  and  sufficient  meat,  drink, 
and  lodging  fitting  for  an  apprentice.     And  the  said  Evan  Jones, 
for  the  several  considerations  aforesaid,  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  and  agree  with  the 
said  R.  H.  Popham  and  W.  H.  Popham,  their  executors,  administra- 
tors, or  assigns,  that  he,  the  said  Evan  Jones  shall  and  will  well  and 
truly  pay  unto  the  said  R.  H.  Popham  and  W.  H.  Popham,  their 
executors,  administrators,  or  assigns,  the  sum  of  110/.  in  the  manner 
following,  that  is  to  say,  the  sum  of  22/.  on  the  29th  of  September, 
lBd2,  and  the  like  amount  on  the  same  day  in  every  year  until  and 
including  the  29th  of  September,  1856.     And  the  said  Evan  Jones 
doth  hereby,  for  himself  and  his  heirs,  executors,  and  administrators, 
farther  covenant  and  agree  to  and  with  the  said  R.  H.  Popham  and 
"W.  H.  Popham,  their  executors  or  administrators,  that  he,  the  said 
F.  T.  Jones,  shall  and  will  faithfully,  diligently,  and  honestly  serve 
the  said  R.  H.  Popham  and  W.  H.  Popham  as  their  apprentice  dur- 
ing the  said  term,  and,  further,  that  the  said  Evan  Jones,  his  execu- 
tors, administrators,  or  assigns,  shall  and  will  from  time  to  time,  and 
at  all  times  during  the  said  term  of  five  years,  at  his  or  their  own 
costs  and  charges,  find  and  provide,  or  cause  to  be  found  and  pro- 
vided, proper,  sufficient,  and  suitable  clothes,  washing,  and  pocket- 
money,  (and,  in  case  pf  continued  sickness,  nurses  and  attendance,) 
•     and  all  others  necessaries,  for  the  said  F.  T.  Jones.    And,  for  the  true 
performance  of  all  the  said  covenants  and  agreements,  all  the  said 
parties  bind  themselves  unto  each  other  by  these  presents.     And  xt  is 
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was  not  within  the  protection  of  the  act,  and  was  not  entitled  Id 
notice. 

Williams,  J.     K  the  statute  applies,  the  defendant  is  not  a  bailiff 
either  de  jwre  or  de  facto  within  it 


Talfoubd,  X,  concurred. 


Harris  t;.  Thompson.^ 

January  11, 1853. 

Defamation — Privileged  CommtmicaHon — Proof  of  MdKce, 

The  plaintiff,  the  secretary  of  a  company  called  the  Brewers'  Insunmoe  CompBny,  beiag 
charged  with  misconduct,  was  called  upon  to  attend  a  board  of  directors  for  the  'pcipoM 
of  explanation,  but  declined  to  do  so,  whereupon  the  directors,  after  he&ring  the  natim  of 
the  charges,  passed  a  resolution  declaring  him  to  have  been  guilty  of  gross  miscondnrt,aii 
dismissing  him  from  their  service.  The  defendant,  who  was  a  director  of  that  oompaoy,  lai 
also  of  another  company  called  the  London  Necropolis  Company,  communicaied  the  faA 
of  the  plaintiff's  dismissal  from  the  service  of  the  former  companv,  "  for  gross  miscondsct,* 
at  a  board  meeting  of  the  latter  company,  and  proposed  a  resolution  to  dismiss  him  froa 
his  employment  as  their  auditor,  and,  in  answer  to  an  inquiry  from  the  chairman,  said  thai 
the  misconduct  consisted  in  "  obtaining  money  from  the  solicitors  of  the  company  sader 
false  pretences,  and  paying  a  debt  of  his  own  with  it ;  **  and,  upon  the  plaintiff's  appeadi^ 
on  a  subsequent  day  with  his  attorney  before  the  board,  to  meet  the  charges  against  imM, 
the  defendant  refused  to  go  into  them.    In  an  action  of  slander :  — 

Heldf  that  the  communication  was  privileged,  and  that  the  defendant's  refusal  to  go  into  ifai 
charges  in  the  presence  of  the  plaintiff  and  his  attorney,  was  no  evidence  of  malice  tbil 
could  properly  be  submitted  to  the  juir ;  for  that,  such  refusal  being  consistent  with  bmd 
JideSf  honaJUks  was  to  be  presumed  until  the  oontraiy  was  proved. 

Slander.  The  declaration,  after  the  usual  averment  that  the 
plaintiff  was  a  person  of  good  fame  and  credit,  &c.,  stated,  that, 
before  the  time  of  the  committing  of  the  grievances  by  the  defend- 
ant as  thereinafter  mentioned,  the  plaintiff  had  been  the  secretary  of  a 
certain  company,  called  the  Brewers',  Distillers',  Licensed  Victuall«s', 
and  General  Life  and  Fire  Assuranpe,  and  Loan  and  Endowment 
Company,  but  of  which  said  company  the  plaintiff  had  ceased  to  be 
the  secretary  at  the  time  of  the  committing  of  the  grievances  by  the 
defendant  thereinafter  mentioned ;  that,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendant  as  thereinafter  men- 
tioned, Messrs.  H.,  B.  &  L.,  who  then  were  solicitors  and  copart- 
ners, had  been  and  were  the  solicitors  of  the  said  last-mentioned 
company ;  that,  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant  as  thereinafter  mentioned,  the  plaintiff 
was  one  of  the  auditors,  and  the  defendant  was  one  of  the  directois, 
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and  one  W«  J.  Voules  was  another  of  the  directors,  and  one  R. 
Chorchill  was  the  secretary  of  a  certain  other  company  called  the 
London  Necropolis  and  National  Mausoleum  Company;  that, just 
before  the  committing  of  the  grievances  by  the  defendant  thereinaf- 
ter mentioned,  and  after  the  piaintiif  had  ceased  to  be  the  secretary 
of  the  said  company  called  the  Brewers',  Distillers',  Lacensed  Victual- 
lers', and  General  Life  and  Fire  Assurance,  and  Loan  and  Endow- 
ment Company,  as  aforesaid,  to  wit,  on  the  23d  of  February,  1852, 
a  certain  board  meeting  of  the  directors  of  the  London  Necropolis 
Company  was  held,  at  which  the  defendant  and  the  said  R.  Chur- 
chill and  divers  other  persons  were  present,  and  at  which  said  meeting 
the  said  W.  J.  Voules,  who  was  also  present,  acted  as  the  chairman 
thereof;  and  the  defendant,  at  such  meeting,  moved  a  resolution  that 
the  plaintiff,  having  been  dismissed  from  the  office  of  secretary  to  the 
«aid  Brewers',  Distillers',  Licensed  Victuallers,'  and  Greneral  Life  and 
Fire  Assurance,  and  Loan  Endowment  Company,  for  gross  miscon- 
duct, he  was  no  longer  fit  so  to  be  an  auditor  of  the  said  London  Necro- 
.  opolis  and  National  Mausoleum  Company.    Breach,  that  the  defend- 
ant, well  knowing  the  premises,  but  greatly  envying  the  happy  state  and 
condition  of  the  plaintiff,  and  contriving  and  wickedly  and  maliciously 
intending  to  injure  him  in  his  aforesaid  good  name,  fame,  and  credit, 
and  to  cause  him  to  be  dismissed  from  his  said  office  of  auditor,  and 
to  bring  him  into  public  scandal,  &c.,  and  to  cause  it  to  be  suspected 
and  believed  by  those  neighbors  and  subjects  that  the  plaintiff  had 
been  and  was  guilty  of  obtaining  money  under  false  pretences  from 
the  said  Messrs.  H.,  B.  &  L.,  and  to  subject  the  plaintiff  to  the 
pains  and  penalties  of  this  kingdom  made  and  provided  against,  and 
inflicted  on,  persons  guilty  thereof,  theretofore,  to  wit,  on  the  said 
23d  of  February,  1852,  in  a  certain  discourse  which  the  defendant 
then  had  at  the  said  board  meeting  of  the  directors  of  the  said  Lon- 
don Necropolis  and  National  Mausoleum  Company,  in  the  presence 
and  hearing  of  the  said  W.  J.  Voules,  and  B.  Churchill,  in  answer  to 
a  certain  question,  then  and  immediately  after  the  defendant  had 
moved  the  resolution  thereinbefore  mentioned,  put  to  the  defendant 
by  the  said  W.  J.  Voules,  why  he  the  defendant  proposed  such  a  resolu- 
tion, and  why  the  said  directors  of  the  said  London  Necropolis  and  Na- 
tional Mausoleum  Company  should  dismiss  the  plaintifi,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the  plaintiff,  the 
fiEdse,  scandalous,  malicious,  and  defamatory  words  following,  that  is  to 
say,  Mr.  Harris,  (thereby  then  meaning  the  plaintiff,)  has  been  dismissed 
from  the  Brewers'  Comp^my,  (thereby  then  meaning  that  the  plaintiff 
had  been  dismissed  from  his  said  office  of  secretarv  to  the  said  Brew- 
ers', Distillers',  Licensed  Victuallers',  and  General  Life  and  Fire  As- 
surance, and  Loan  and  Endowment  Conopany,)  for  gross  misconduct 
say,  he,  (thereby  then  meaning  the  plaintiff,)  has  obtained  from  the  soli- 
citors, (thereby  then  meaning  the  solicitors  of  the  said  Brewers',  Dis- 
tillers', Licensed  Victuallers',  and  General  Life  and  Fire  Assurance, 
and  Loan  and  Endowment  Company  namely,  the  said  Messrs.  H., 
B.  &  L.,  who  were  the  solicitors  of  the  said  last-mentioned  com- 
pany as  aforesaid,)  money  under  false  pretences,  and  taken  up  a  hill 
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of  his  own,  (thereby  then  meaning  his,  the  plainlifPs  own,)  with  it; 
with  this  that  the  plaintiff  will  verify,  that  the  defendant  thereby  thra 
meant  to  insinuate  and  have  it  understood  by  the  said  W.  J.  Vonlo 
and  R.  Churchill,  and  so  the  said  W.  J.  Voules  and  R.  Churchill  theo 
understood,  that  the  plaintiff  had  been  guilty  of  obtaining  montj 
under  false  pretences  from  the  said  Messrs.  H.,  B.  6c  L.,  with  iiiteiE 
to  cheat  and  defraud  them  of  the  same,  and  so  the  said  W.  J.  Voob 
and  B.  Churchill  understood  the  said  words.  By  means  of  the  com- 
mitting of  which  said  several  grievances  by  the  defendant  as  aforesaid, 
the  plaintiff  had  been  and  was  greatly  injured  in  his  good  n^me^&f^ 
and  also  by  means  of  the  premises  the  plaintiff  had  sustained  and 
incurred,  and  become  liable  to  pay,  divers  costs  and  expenses,  amoiutt- 
ing,  to  wit,  to  the  sum  of  50/.,  in  and  about  the  proving  to  the  sati^ 
faction  of  the  directors  of  the  said  London,  Necropolis  and  Natioial 
Mausoleum  Company,  who  had  called  upon  the  plainti^  as  soch* 
auditor  as  aforesaid,  for  his  answer  to  the  said  charge  of  obtainio; 
money  under « false  pretences,  so  alleged  against  him  by  the  defend- 
ant as  aforesaid,  that  he,  the  plaintiff,  was  not  guilty  thereof;  and 
also  by  means  of  the  premises  the  plaintiff  had  been  and  was  othe^ 
wise  greatly  injured,  &c. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  West- 
minster after  the  last  term.  It  appeared  that  the  plaintiff  had  been 
the  secretary  of  the  Brewers'  Insurance  Company,  and  also  auditor 
to  the .  London  Necropolis  Company ;  that,  certain  charges  having 
been  made  against  him  to  the  directors  of  the  Brewers'  Insnranec 
Company,  the  plaintiff  was,  by  a  resolution  of  the  9th  of  Febraary, 
3852,  requested  to  attend  the  board  of  directors  on  the  12th,  to  ex- 
plain the  transactions ;  and  that,  on  the  latter  day,  the  plaintiff  not 
appearing,  the  following  minute  was  entered  in  the  compan/s  book; 

"At  a  special  meeting  of  the  directors  of  the  Brewers',  Distiller^, 
Licensed  Victuallers',  and  General  Fire  and  Life  Assurance,  and 
Loan  Endowment  Company,  held  at  their  offices.  No.  18  New  Bridge 
Street,  Blackfriars,  on  the  13th  of  February,  1852  —  present,  &«-,&«• 

"  Copies  of  the  two  letters  convening  the  meeting  were  read 

"  Copies  of  the  resolutions  of  the  9th  instant  having  been  fe- 
warded  to  the  secretary,  who  did  not  attend  the  meeting,  the  di^«?^ 
ors  proceeded  to  consider  the  charges  alleged  against  Mr.  Harris. 

"  The  first  was,  that  of  having  applied  to  Messrs.  Burnett  and  U^ 
for  3/.  on  the  6th  January  last, '  for  office  purposes.'  Mr.  Clarke,  m 
chairman,)  stated  that  he  had  been  at  the  office  the  whole  of  ti»* 
day,  that  the  petty-cash  box  was  at  that  time  under  Mr.  Harris's  coo- 
trol,  and  that,  if  money  had  been  reqmred,  it  might  have  been  naa 
of  him,  (Mr.  Clarke.)  Messrs.  Burnett  and  Lang's  check  was  piof^ 
to  have  been  used  to  pay  a  private  bill.  The  charge,  therefore,  againf 
Mr.  Harris  is,  that  of  misapplying  the  money  of  the  company  in  ^ 
instance. 

"  The  next  charge  was,  that  of  telling  a  falsehood  on  the  mornJJJ? 
of  the  ordinary  general  meeting.  Mr.  Clarke,  (the  manager,)  tovj^ 
required  of  Mr.  Harris  a  sight  of  the  balance-sheet  and  auditor 
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report,  he  replied  that  the  auditors  had  been  occupied  with  the  ac- 
counts very  late  on  the  preceding  evening,  that  they  had  taken  the  • 
balance-sheet  and  report  away  with  them,  and  that  he  expected  them 
to  arrive  with  the  papers  very  shortly.  Mr.  Lang  stated  that  the 
examination  of  the  books  was  concluded  on  the  evening  preceding 
the  meeting ;  that  the  auditors,  after  having  erased  a  portion  of  their 
report,  the  same  was  read  to  Mr.'  Harris  in  the  presence  of  Mr.  Adron 
and  his  clerk;  the  auditors  then  attached  their  signatures  to  the 
report,  and  placed  the  papers  in  the  hands  of  Mr.  Harris  before  they 
left, 

"  It  was  also  proved  that  Mr.  Harris,  instead  of  paying  Mr.  Nelson 
the  salary  due  to  him,  did  not  do  so ;  that,  in  two  instances,  he  gave 
his  I  O  U  f or  1/.  I5.  each  ;  and  it  now  appears  that  there  is  a  balance 
due  to  Mr.  Nelson,  of  8/.  6s.  lid,  Mr.  Clarke  also  mentioned  that  a 
similar  instance  had  occurred  in  reference  to  Mr.  Symonds's  bill  in 
August  last,  when  Mr.  Harris  gave  him  5L  in  money,  and  an  I  O  U 
for  the  diifei^nce,  namely,  18*.  6d.  The  charge  in  the  petty-cash 
book  is  for  the  whole  amount. 

"  The  last  charge  was  that  of  interlining  the  minute-book  at  page 
198,  (for  I80I,)  where  the  words  *  five  years '  are  introduced,  and  a 
note  appears  at  the  end  of  the  minutes,  to  the  effect  that  the  words 
'for  five  years,'  between  the  sixth  and  seventh  lines  on  psfge  198, 
having  been  first  inserted  as  part  of  the  order  and  resolution,  Mr. 
Gurney  observed  that  he  most  distinctly  remembered  the  circum- 
stances connected  with  the  resolution,  and  declared,  that,  if  he  had 
heard  the  minutes  read,  it,  (the  passage,)  could  not  have  escaped 
him.  Other  members  of  the  board  concurred  with  him,  and  believed 
that  that  part  of  the  minutes  had  been  entirely  suppressed." 

This  resolution  was  read  and  confirmed  at  a  meeting  of  the  14th 
of  February,  by  another  resolution  in  the  following  terms :  — 

"At  a  meeting  of  the  directors  of  the  Brewers',  iHstillers',  Licensed 
Victuallers',  and  General  Life  and  Fire  Assurance,  and  Loan  and 
Endowment  Company,  held  on  the  14th  of  February,  1852  — 

"  It  was  resolved  unanimously,  that  the  secretary  of  this  company, 
Mr.  S.  P.  Harris,  has  been  guilty  of  gross  misconduct ;  that  the  secre- 
tary of  this  company,  be,  and  he  is  hereby  removed  and  dismissed 
from  the  office  of  secretary." 

At  a  meeting  of  the  London  Necropolis  and  National  Mausoleum 
Company,  of  which  company  the  defendant  was  also  a  director,  held 
on  the  23d  of  February,  the  defendant  communicated  to  his  co-direct- 
ors the  fact  of  the  plaintiff's  having  been  dismissed  by  the  other 
company.     The  minute-book  of  that  date  stated  the  transaction  thus  : 

**  London  Necropolis  and  National  Mausoleum  Compavv. 
"At  a  meeting  of  the  directors,  Febraary  23d,  lHo2^  Mr,  T., 
son  proposed  that  Mr.  S.  P.  Harris,  having  been  dij*mi:**4ed  fr^pr.* 
office  of  secretary  to  the  Brewers',  DistiUew',  Ace,  In^nr^m*-/^  ^y 
pany,  for  gross  misconduct,  he  is  no  longer  fit  to  b^  an  aiul.t/»r  r,*-   ,   , 
company;  when  the  chairman  explained  that  it  w?***  Ir.  k»"      '-     ', 
pass  such  a  resolution,  without  cahing  upon  the  p?*rty  iirv''"'^ ''    "' 
vol.  XXIV.  32 
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his  explanation  and  defence  ;  the  resolution  not  being  secondcsd^  and 
it  being  stated  that  the  charges  were,  obtaining  money  under  false 
pretences  firom  the  solicitors,  and  giving  an  I  O  U  for  a  petty-ea^ 
debt,  —  upon  which  statement,  the  board  resolved,  that,  Mr.  Tfaomp- 
son  having  reported  to  the  board  that  one  of  the  auditors  of  tfak 
company  had  been  dismissed  from  his  office  of  secretary  of  an  insur- 
ance company  for  gross  misconduct,  it  was  moved  that  an  inquury  be 
instituted  into  the  whole  matter. 

^  Richard  Churchill,  Secretary. 


rf 


A  copy  of  this  resolution  having  been  forwarded  to  Harris,  he,  on 
the  8th  of  March,  attended  with  his  attornev  before  the  board,  bavii^ 
in  the  mean  time  written  to  Thompson,  threatening  an  action.  At 
this  meeting,  Thompson  being  called  upon,  declined  to  make  any 
charge  against  Harris  in  the  presence  of  his  attorney.  The  following 
is  the  minute  of  what  took  place  upon  that  occasion :  — 

^  London  Necropolis  and  National  Mausoleum  Company. 

"  Board  Meeting,  March  8,  1652 

"  This  being  a  special  meeting  convened  for  the  purpose  of  enter- 
ing into  an  inquiry  as  to  the  charges  brought  by  Mr.  Thompson 
against  Mr.  S.  P.  Harris,  one  of  the  auditors  of  the  company,  at  a 
meeting  held  on  the  23d  ultimo,  and  the  parties  concerned  having 
had  due  notice  of  the  appointment,  and  being  required  to  attend,  a 
preliminary  discussion  arose  as  to  the  attendance  of  solicitors  for  tiie 
parties,  of  which  due  notice  had  been  given.  The  chairman  explained 
that  the  charges  could  not  be  further  gone  into  in  the  absence  of  the 
accused,  and  he  thought  that  it  would  be  more  regular  that  the  sofr> 
citors  of  each  party  should  attend,  as  the  board  merely  sat  to  receive, 
and  not  to  produce,  the  evidence.  Captain  Gardiner  concurring  at 
length  in  this  view,  Mr.  Harris  and  his  solicitor,  Mr.  Wilkinson,  were 
called  in,  as  was  also  Mr.  Lang,  who  was  understood  to  be  in  attend- 
ance, and  who  was  stated  by  Mr.  Thompson  to  be  the  solicitor  to 
the  Brewers',  Distillers',  &c..  Insurance  Company,  and  to  be  in  po9- 
session  of  the  requisite  evidence  to  support  his  charges. 

^^  The  chairman  then  called  upon  the  accuser  to  support  his  charges; 
when  he  referred  to  Mr.  Lang,  who  stated  that  he  declined  to  produce 
any  evidence  in  the  presence  of  Mr.  Harris  and  his  solicitor.  The 
chairman  then  asked  him  whether  he  was  prepared  to  lay  the  deci* 
sion  of  the  Brewers'  Company,  and  the  evidence  upon  which  they 
came  to  this  decision,  before  the  board,  in  the  presence  of  Mr.  Harns, 
without  his  solicitor ;  when  he  declined  to  do  either.  Mr.  Lang  was 
then  pressed  to  lay  his  case  before  the  board,  in  the  presence  of  the 
accused,  without  his  solicitor,  which  he  again  declined  to  do,  as  the 
party  charged  was  present 

^^  The  chairman  then  called  upon  Mr.  Thompson  to  support  his 
charges,  when  he  said  he  could  only  refer  to  Mr.  Lang,  who  was  not 
however  his  solicitor,  but  the  solicitor  to  the  Brewers'  Company,  and 
had  the  requisite  documents  in  his  possession ;  and  that  he  appeared 
merely  as  director,  and  not  as  prosecutor.     Mr.  Lang  stated  that 
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Ml.  Harris  was  not  present  when  the  charges  were  brought  against 
.him  at  the  Brewers'  Company's  board,  nor  when  they  came  to  their 
decision ;  and  that,  as  legal  proceedings  were  pending,^  he  declined 
to  put  Mi.  Harris  or  his  solicitor  in  possession  of  his  case,  or  to  pro- 
duce any  documents,  or  give  any  evidence  whatever, — when  it  was 
resolved  that  the  board,  under  the  circumstances,  feeling  that  they 
had  no  evidence  before  them,  could  not  proceed  further  in  the  case. 

"  R.  Churchill,  Secretary." 

On  the  part  of  the  defendant,  it  was  submitted  that  the  alleged 
slanderous  matter,  being  uttered  upon  an  occasion  which  made  it  the 
interest  as  well  as  the  duty  of  the  defendant  to  utter  it,  and  to  per- 
sons having  an  interest  in  knowing  the  facts,  was  a  privileged  com- 
mnnication,  and  not  actionable  without  proof  of  malice. 

For  the  plaintiff,  it  was  insisted  that  the  slander  went  far  beyond 
-what  the  occasion  justified,  and  amounted  to  an  assertion,  not  merely 
that  the  plaintiff  had  been  dismissed  by  the  Brewers'  Company  for 
alleged  misconduct,  but  to  a  substantive  assertion  that  he  had  been 
guilty  of  gross  misconduct ;  and  that  the  defendant's  refusal  to  sub- 
stantiate the  charges  against  the  plaintiff,  when  called  upon  to  do  so, 
was  evidence  of  malice,  to  rebut  the  privilege,  if  any  existed. 

The  Lord  Chief  Justice  thought  that  the  communication  was  under 
the  circumstances  privileged,  and  he  doubted  whether  there  was  any 
evidence  of  malice ;  but,  in  order  to  prevent  the  necessity  of  going 
down  again,  he  left  the  question  of  damages  to  the  jury,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  court 
should  be  of  opinion  that  the  communication  was  privileged,  or  that 
there  was  no  evidence  of  malice  which  ought  to  have  been  submitted 
to  the  jury. 

The  jury  having  found  for  the  plaintiff,  damages  150Z., 

Byles^  Sergt.,  on  a  former  day  in  this  term,  accordingly  obtained  a 
rule  nisi.  He  relied  on  SomerviUe  v.  Hawkins^  10  Com.  B.  583 :  s.  c. 
3  Eng.  Rep.  450,  and  Taylor  v.  Hawkins^  16  Q.  B.  308 ;  s.  c.  5  Eng. 
Rep.  253. 

WUkins^  Sergt.,  and  J.  Brown^  now  showed  cause.  There  is  no- 
thing in  the  case  of  SomerviUe  v.  Hawkins  inconsistent  with  the 
plaintiff's  right  to  retain  the  verdict  in  this  case.  M aule,  J.,  there 
says :  ^*  In  this  case,  supposing  the  defendant  himself  to  believe  the 
charge,  —  a  supposition  always  to  be  made  when  the  question  is 
whether  a  communication  be  privileged  or  not,  —  it  was  the  duty  of 
the  defendant,  and  also  his  interest,  to  prevent  his  servants  from  asso- 
ciating with  a  person  of  such  a  character  as  the  words  imputed  to 
the  plaintiff;  as  such  association  might  reasonably  be  apprehended 
to  be  likely  to  be  foUowed  by  injurious  consequences,  both  to  the 


'  Alluding  to  an  action  whicli  had  been  commenced  by  Harris  against  tlie  Brewers' 
Company. 
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servants  and  to  the  defendant  himself."  Here,  it  was  impossible  fix 
defendant  could  believe  the  charges  to  be  true.  There  was  am}^ 
evidence  to  go  to  the  jury,  that  he  was  actuated  by  malicioas  ^ 
tives.  Putting  a  plea  of  justification  on  the  record,  and  abstaini^ 
from  oifepng  evidence  in  support  of  it,  has  been  held  a  ground  upM 
which  a  jury  may  infer  malice.  Warwick  v.  Foulkes^  12  M.  &;  W. 
507 ;  Simpson  v.  Robinson^  12  Q^  B.  511.  Lord  Abinger,  in  the  f» 
mer  of  these  cases,  says:  "  The  putting  this  plea  on  the  recorik, 
under  the  circumstances,  evidence  of  malice,  and  a  great  aggravada 
of  the  defendant's  conduct,  as  showing  an  atiinms  of  peisevehDg  ii 
the  charge  to  the  very  last." 

[Maule,  J.  Undoubtedly  there  maybe  circumstances  under  whkk 
the  putting  on  the  record  a  plea  of  justification,  may  afford  evicte»e 
of  malice. 

Talfourd,  J.  I  do  not  preceive  that  the  defendant  here  didaif 
thing  more  than  assert  that  which  was  an  undoubted  fact.] 

The  words  show  that  the  defendant  intended  to  impute  to  thefdaih 
tiff  that  he  had  been  guilty  of  the  misconduct  with  which  he  was  chaif 
ed.  Ill  Roberts  v.  Camden^  9  East,  93,  it  was  held  that  the  rule  of  c» 
struction  as  to  slanderous  words,  is  to  construe  them  in  their  plain  aai 
popular  sense,  —  such  in  which  an  ordinary  hearer  would  have  nmkfr 
stood  them  at  the  time  they  were  spoken ;  and  therefore  the  defeat 
ant's  saying  of  the  plaintiff,  that  "  he  was  under  a  charge  of  a  }«►. 
secution  for  perjury,"  was  actionable;  for  that,  after  verdict,  (bywkidi 
the  jury,  who  are  to  judge  of  the  intent  of  the  speaker,  must  be  lakfi 
to  have  negatived  that  he  meant  to  speak  of  a  prosecution  for  a  per- 
jury  which  the  plaintiff  had  not  committed,)  the  words,  not  havi^ 
been  justified,  must  be  taken  to  be  false  ;  and,  being  unqualifiedly 
any  context,  and  unexplained  by  any  occasion  to  warrant  them,  il 
law  would  infer  malice  from  the  falsehood  of  the  accusation,  which,ii 
the  common  acceptation  of  the  words,  imputed  perjury  to  the  plainUfc 

Maule,  J.  There,  the  statement  was  false.  Here,  you  canuot  stf 
that  it  was  false,  that,  in  a  certain  sense,  the  Brewers'  Compauy  » 
dismissed  the  plaintiff  for  misconduct.] 

In  Blo^g  V.  Sturty  10  Q.  B.  905,  it  was  held  that  express  malice  VD^ 
be  proved  by  evidence  that  the  imputation  is  in  part  false,  even  wh^ 
the  communication  is  of  such  a  nature  as  to  raise  a  primd  faci^  P^| 
sumption  of  absence  of  malice.     Persisting  in  the  charge  irapropeflf 
and  unfairly,  was  evidence  of  malice.     In  Williams  v.  Gardincu  1* 
&  W.  245,  in  libel,  one  of  the  counts  set  forth  the  following  pa^^af 
of  a  letter  from  the  defendant  to  one  Pierce,  —  "I  have  reason i* 
suppose  that  many  flowers  of  which  I  have  been  robbed  are  gw^ 
ing  upon  your  premises,"  innuendo,  that  the  plaintiff  had  been  gnS?^ 
of  larceny,  and  had  stolen  firom  the  defendant  certain  planted  ^ 
and  flowers  of  the  defendant,  and  had  unlawfully  disposed  of  tl 
to  Pierce,  and  unlawfully   placed  them  in   Pierce's  garden 
previous  part  of  the  letter  stated  that  the    plaintiff,  whom 
had  taken   into  his  employ  as  a  gardener,  had    beeh  in  the  » 
fendant's  service  in  the  same  capacity,  and   had  been  discharge 
for  dishonesty.      It  was  held,  on  error,  that  the  innuendo  was  n« 
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too    large,  and  that  the  count  was  good.     Lord  Demman,  deliver- 
ing   the   judgment  of  the  Exchequer    Chamber,  said :     "  "We  are 
of  opinion  that  this  judgment  must  be  affirmed,  not,  however,  on  the 
ground  that  the  word  flowers,  standing  alone,  can  have  a  new  mean- 
ing  given  to  it  by  the  innuendo,  else  the  case  would  very  much 
resemble  that  of  '  the  barn  full  of  corn' ;  BarharrCs  Case,  4  Co.. Rep. 
20,  but  on  the  ground  that  the  innuendo  is  referable  to  the  whole 
passage  which  it  follows,  and  not  to  the  word  flowers  only.      But 
that  w^hole  passage  clearly  and  naturally  bears  the  meaning  ascribed 
to  it  by  the  innuendo :  its  evident  meaning  is,  that  flowers  capable 
of  being  planted,  i.  6.  plants,  roots,  and  flowers,  had  been  stolen  by 
the  plaintifl*  from  the  defendant,  and  planted  in  Pierce's  garden.     In 
deciding  the  case  on  this  ground,  we  are  not  only  not  introducing 
any  innovation,  but  abiding  strictly  by  the  rule  laid  down  in  former 
cases."     An  innuendo  cannot  be  too  large  which  only  attributes  to 
the  slanderous  words  their  ordinary  and  natural  meaning. 

Byles^  Sergt,  and  Willes^  in  support  of  the  rule.     The  communica- 
tion, in  question  was  made  by  a  man  who  had  an  interest  in  making 
it,  and  to  persons  having  an  interest  in  receiving  it ;  and  the  party 
making  it  stood  in  a  position  which  rendered  it  his  duty  as  well  as 
his  interest  to  make  the  communication.     It  was,  therefore,  clearly 
a  privileged  communication ;  and,  consequently,  to  entitle  him  to 
maintain  this  action,  the  plaintiff*  was  bound  to  prove  malice.     The 
proof  in  that  respect  entirely  failed.    It  appeared,  that  certain  charges 
had  been  made  against  the  plaintifl',  in  connection  with  the  Brewers' 
Company ;  that  an  opportunity  was  given  him  to  rebut  those  charges ; 
that  he  declined  to  appear ;  that  the  company  in  consequence  dis- 
missed him  from  their  employ;  and  that  the  defendant,  who  was 
a  director  of  another  company,  communicated  to  them  the  fact  of 
the  plaintifi^s  having  been  so  dismissed  from  the  Brewers'  Company, 
with  a  view  to  procure  his  dismissal  from  the  service  of  the  other 
company  also.     To  say  the  least  of  it  the  defendant's  conduct  was 
equally  consistent  with  bona  fides  as  with  malice.     Sommerville  v. 
JRawkinSy  10  Com.  B.  583 ;  s.  c.  3  Eng.  Rep.  450,  expressly  decides, 
that,  where  the  communication  is  primd  fade  privileged,  to  entitle 
the  plaintiff  to  have  the  question  of  malice  left  to  the  jury,  it  is  not 
enough  that  the  facts   proved  are  consistent  with  the  presence  of 
malice  as  weU  as  with  its  absence ;  for,  that  malice  must  be  proved, 
and  therefore  its  absence  must  be  presumed  until  such  proof  is  given. 
Speaking  of  the  principle  on  which  the  doctrine  of  privileged  com- 
munication rests,  Maule,  J.,  in  that  case,  says :    "  It  comprehends  all 
cases  of  communicatiftns  made  bona  fide^  in  the  perfornaance  of  a 
duty,  or  with  a  fair  and  reasonable  purpose  of  protecting  the  in- 
terest of  the  party  using  the  words."     And,  in  dealing  with    the 
question  of  malice,  he  says :     "  The   facts    proved    are   consistent 
with  the  presence  of  malice,  as  well  as  vrith  ite  absence.     But  this 
is  not  enough  to  entitle  the  plaintiff"  to  have  the  question  of  mahce 
left  to  the  jury;  for,  the  existence  of  malice  is  consistent  with  tne 
evidence  in  all  cases  except  those  in  which  something  mconsistenx; 
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with  malice  is  shown  in  evidence :  so  that,  to  say,  that  in  all  cases 
where  the  evidence  was  consistent  with  malice,  it  ought  to  be  left  to 
the  jury,  would  be  in  effect  to  say  that  the  jury  might  find  malice  ii 
any  case  in  which  it  was  not  disproved, — which  w^ould  be  inconsisl> 
ent  with  the  admitted  rule,  that,  in  cases  of  privileged  comnwuiicfr 
tion,  malice  must  be  proved,  and  therefore  its  absence  must  be  pre- 
sumed until  such  proof  is  given."  And  that  has  been  expressly  adopt* 
ed  as  the  rule,  by  the  Court  of  Queen's  Bench,  in  Taylor  v.  £fa!fte«, 
16  Q.  B.  308;  s.  c.  5  Eng.  Rep.  253.  There,  a  master,  having  dismissed 
his  servant  for  dishonesty,  refused  to  give  him  a  character,  alleging  to 
those  who  asked  the  character,  that  he  had  discharged  him  for  dk- 
honesty.     The  servant's  brother  afterwards  inquired  oi  the  master  viiy 
he  had  treated  him  so,  and  kept  him  out  of  a  situation;  to  which  lie 
master  replied:    "He  has  robbed  me,  and,  I  believe,  for  years  past;^ 
adding,  that  he  concluded  so  from  the  circumstances  under  which  he 
had  discharged  him.     Only  one  instance  of  actual  robbery  bad  beeii 
imputed :  and  it  was  held,  that  the  answer  did  not  go  beyond  the 
privilege  afforded  by  the  inquiry ;  and  that,  on  the  trial  of  an  acdoa 
for  speaking  words,  as  above  stated,  in  the  presence  of  a  third  peraa, 
and  in.answer  to  inquiries  by  the  brother,  no  further  proof  being  offered 
by  the  plaintiff  to  show  maUce,  the  judge  ought  not  to  have  left  de 
question  of  malice  to  the  jury.    "  The  rule,"  said  Lord  Campbell,  ^i^ 
that,  if  the  occasion  be  such  as  repels  the  presumption  of  malice,  tlic 
communication  is  privileged,  and  the  plaintiff  must  then,  if  he  can, 
give  evidence  of  malice:  if  he  gives  no  such  evidence,  it  is  the  offioe 
of  the  judge  to  say  that  there  is  no  question  for  the  jury,  and  to  & 
rect  a  nonsuit,  or  a  verdict  for  the  defendant."  And  Coleridge,  J.,  says 
«  The  dismissal  was  an  occasion  which  justified  stating  the  canse? 
and  rebutted  the  presumption  of  malice:  and  the  learned  judge  ought 
to  have  told  the  jury,  that,  if  nothing  more  appeared,  it  was  rebntted 
The  plaintiff  then  had  to  show  other  facts  which,  as  Maule,  J.,  said 
in  Somerville  v.  Hawkins^  were  more  consistent  with  the  existence 
of  malice  than  with  its  non-existence.     Was  the  calling  in  a  third 
person  such  a  fact  in  the  present  case  ?     On  the  contrary,  it  was  one 
of  the  very  things  which  a  just  and  prudent  man  would  have  been 
most  desirous  of  doing." 

[Jervis,  C.  J.  It  is  difficult  to  say,  in  the  present  case,  that  tlie 
jury  were  not  warranted  in  saying  that  the  defendant  meant  to  im- 
pute false  pretences :  not  that  1  think  that  material ;  for,  it  is  eqaallj 
a  privileged  communication.] 

The  onus  was  on  the  plaintiff 

[Maule,  J.  The  defendant  used  the  words  in  question  for  the  ex- 
press purpose  of  procuring  the  plaintiff  to  be  dismissed  from  the  se^ 
vice  of  the  London  Necropolis  Company.  The  defendant,  it  apP^^ 
was  a  person  who  had  taken  a  part  in  the  dismissal  of  the  plaintitt 
from  the  Brewers'  Company's  employ,  and  might  be  presumed  *^ 
have  full  knowledge  of  the  truth  or  falsehood  of  the  charges  on  ww^ 
that  company  acted.  Suppose  he  had  said :  —  '^  I  was  so  convinced 
of  the  truth  of  the  charges  made  against  Harris,  that  I  concurred  in 
discharging  him," — woiild  not  that  be  evidence  of  his  assertion  thw 
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the  charges  were  true  ?  And  there  are  circumstances  in  addition, 
jfrom  which  the  jury  might,  I  think,  be  well  justified  in  thinking  that 
the  defendant  intended  the  persons  he  addressed  to  understand  that 
the  man  was  guilty  of  the  misconduct  imputed  to  him.  But  still  we 
think  it  a  privileged  communication.] 

That  being  so,  it  was  incumbent  on  the  plaintiff  to  prove  malice  ; 
and  of  that  there  was  not  any  evidence  whatever. 

Jervis,  C.  J.     The  discussion  we  have  heard  upon  this  rule  satis- 
fies me  that  I  was  wrong  in  leaving  the  case  to  the  jury ;  for  that 
there  was  no  evidence  to  show  any  express  malice  on  the  part  of  the 
defendant.     I  did  not  at  the  time  give  any  opinion,  but  took  the 
course  I  did  for  the  purpose  of  preventing  the  necessity  of  sending 
the  case  down  again.     The  facts  were  shortly  these  :  — The  plaintilf 
was  the  secretary  of  an  association  called  the  Brewers*  Company. 
He  had,  it  appears,  received  a  vote  of  thanks  fi-om  the  managing 
body,  for  his  services  in  that  capacity,  in  January,  1851,  and  again  in 
January,  1852.     Shortly  afterwards,  namely,  on  the  4th  of  February, 
1852,  certain  charges  were  made  against  the  plaintiff;  and,  on  the 
9th,  those  charges  were  the  subject  of  discussion  before  the  board, 
the  defendant  being  present  as  a  member  of  it,  when  the  plaintiff  was 
informed  that  he  was  suspended  firora  his  office,  and  desired  to  with- 
draw.     He  afterwards  received  notice  to  attend  before  the  board  on 
the  12th ;  but,  as  he  did  not  do  so,  the  committee,  treating  his  non- 
attendance  as  a  sort  of  judgment  by  default,  formally  di-^mi^H^^d  him. 
The  defendant,  knowing  the  nature  of  the  charsr'^?*  pref"rred  ncnin?»t 
the  plaintiff,  and  being  likewise  a  director  of  ano^htT  enrrioir.y.  rrx.lrrl 
the  London  NecropoU.-*  Company,  of  whi'^h  rh*^  plaint, if  wv-*  n.:<I;*or, 
on  the  23d  of  Februarv,  at  a  meinins'  of  the  dirf^crnrn  r,f  rhar  orrn" 
pany  moved  a  resolution  to  the  efferrt  that  Harn/«,  Iiav*  ^«?  iM-r^n  dis- 
charged by  the  Brewers*  Company,  for  gro^^a  rJ.-^roiiriiic:,  -va-^   -iitit 
to  continue  in  their  service  ^a  audircr:  and,  in  anHW.»r  •o  inr.  .ir.**?? 
the  defendant  stated  that  the  charires  a^jainnt  *hr^  plaintiif  -^t' »-.».  r;if» 
obtaining  of  money  firom  the  *oliciT,ora  of  the  comnany  ^y  f;i:-f*   ^r.v 
fences,  and  taking  up  a  bill  of  hij»  own  wi^h  in     W.iet;if»r  :u»  'f«»*'.*id- 
ant  thereby  meant  to  a;3i*ert  rhat  the  charo^a  w*»re  Xii!  *'<,niif :♦•.'<.  >r 
merelv  that  thev  were  the  chars**^  noon  Thmh  *he  Y^f^-x  *r<^  '  • .»    .rui** 
prt>ceeded,  I  do  not  :»top  to  ino'*ire:  rcr.  ev^n  if  ip  l^i  m^an    *> 
that  the  charges  were  well  foi^r.rled,  -Jtiij  -he  ^r.n-ir.-.ur.i^ai  r.n   \- 
Bay  opinion  be  priviles^^d.     I:  rhe 'iet^ndnrir  laii  \ua\  ^f    :...  ,. 
**Hehas  been  di^ini^'.-ed  hy  *he  B»'*'V'*r''  <' .r^r^^.  ,r<.i'*  •'.  .r  .    ... 
Jiiid  I  believe  him  to  ha"*  rief»n  cri^lTy/'  ''mr  v  'i  ii    \''-  •    »  ■  - 
leged.     It  is  not  prerenried  'nar  v.e   :ia;n:.:r    u-.*    »t  -   .'  - .-  ' 
Docencc  of  the  eiiarT^'*-     f:  m^,  ^va^  *:ipn^  »••  iS'-ir.-»  \i  -    ,f     -■ 
•  Boastorebirt  th**  dt':t»nria/r.^  /i.-^*.'ii'ar,i.n    t  r   .  ^--i.-      /     '•  • 
Ahe  only  grotind.  r*i-»*^  ■'»!  ih  '♦tuvvr*/  •v^r-.  -     r.;-../  • 
fte  8th  of  MajTrh-  \^-:L  -\'ni»n  "le  ^ia..;r    i    '-v'     •      '           "     ' 
before  the  borirri  '.'  i. ;•*:"• '.'.»^   S  "le  ,x.^\t'j  n      «•    •    y 
nefendaa:  dect.jieri  v,  •»n'-'-  mm.  -:.|.  i  rtv.--'             ,     .■  ■■    *  '  '- 
at  that  time  to  zo  -nr**  mi*  'uv/wi»r   v  ti.  *  -•'  ,   • 
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that  he  had  received  a  letter  from  the  plaintiff  threatening  him  with 
an  action.  He  might  fairly  say  that  it  was  enough  for  him,  as  a 
director,  to  make  a  general  charge,  and  that  it  was  no  part  of  his  duty 
to  furnish  evidence.  That  clearly  is  no  evidence  of  malice :  it  mxm 
be  something  that  is  consistent  only  with  a  desire  to  injure  the  plaiiH 
tifT,  to  justify  a  judge  in  leaving  the  question  of  malice  to  a  jury — 
as  is  laid  down  by  my  brother  Maule  in  the  case  of  SomerviUe  r, 
Hawkins.  For  these  reasons,  I  am  of  opinion  that  the  rule  to  enter 
a  verdict  for  the  defendant  should  be  made  absolute. 

Maule,  J.     I  am  of  the  same  opinion.     This  was  clearly  a  case  of 
privileged  communication.      The  defendant  was  a  director  of  ii» 
Brewers'  Company,  who  had  thought  fit  to  dismiss  the  plaintiflF  oi 
the  ground  of  certain  imputed  misconduct,  which  the  plaintiff,  having 
the  opportunity  offered  to  him,  declined  to  justify  or  explain.     Tfcc 
defendant  being  also  a  director  of  the  London  Necropolis  Company, 
whose  auditor  the  plaintiff  was,  proposed  that  the  plaintiff  should  be 
dismissed  also  from  the  service  of  that  company.     Being  asked  what 
the  charges  against  the  plaintiff  were,  he  answered,  that  the  plaintiff 
had  been  dismissed  by  the  Brewers'  Company  for  obtaining  money 
from  the  company's  solicitors  by  false  pretences,  and  taking  up  a  biS 
of  his  own  with  it     That  the  defendant  might  properly,  in  his  ca- 
pacity of  director  of  the  London  Necropolis  Company,  make  the 
communication  he  did  to  the  directors  of  that  company,  for  the  pia^ 
pose  of  protecting  their  interest  and  his  own, — assuming  the  absence 
of  malice, —  there  can  be  not  doubt.     It  was  clearly  his  duty  as  irel 
as  his  interest  to  make  the  communication.     He  might  reasonablf 
presupie  that  it  would  be  to  the  advantage  of  the  company  to  ha^e 
the  fact  communicated  to  them.     Even  though  it  did  impute  to  the 
plaintiff  the  actual  commission  of  the  offence  imputed  to  him,  or 
amount  to  an  assertion  on  the  defendant's  part  that  he  believed  the 
charges  to  be  true,  —  which  he  might  reasonably  do,  after  the  plain- 
tiff had  declined  to  avail  himself  of  the  opportunity  afforded  hun  to 
repel  them,  —  still  the  communication  would  be  privileged,     llieo, 
assuming  it  to  be  a  privileged  communication,  it  is  conceded  that  the 
plaintiff  cannot  recover  unless  he  shows  maUce.  There  must  be  proof 
that  the  defendant  was  not  actuated  by  a  justifiable  motive,  but  by 
some  evil  intention  towards  the  plaintiff,  and  not  with  the  bond  fiat 
intention  to  protect  his  own  and  the  company's  interests.     The  quca- 
tion  is,  whether  the  defendant  has  done  any  thing  to  deprive  him  of 
the  protection  which  the  law  affords  to  communications  bond  fid£ 
made  in  cases  where  the  duty  or  the  interest  of  the  party  caDs  upon 
him  to  make  it.     I  do  not  think  he  has.     He  appears  only  to  have 
told  his  co-directors  what  actually  took  place  between  the  plaintiff 
and  the  Brewers'  Company :  and  there  seems  to  have  been  good  • 
ground  for  believing  that  the  thing  was  true,  from  the  circumstance 
of  the  plaintiff's  having  retired  from  the  investigation.     That  which 
the  plaintiff's  counsel  have  relied  on  as  showing  malice,  is,  that,  when 
called  upon  to  support  the  charge  in  the  presence  of  the  plaintiff  and 
his  solicitor,  he  declined  to  do  so.     One  can  conceive  many  grounds 
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apon  ivhich  the  defendant  might  properly  do  that.     He  might  fairly 
Bay  to  his  co-directors,  —  "I  told  you  Harris  was  dismissed  for  mis- 
conduct, by  the  Brewers'  Company ;  and  I  believe  that  dismissal  to 
have  been  just,  because  it  took  place  after  an  investigation  by  the 
committee  of  the  charges  made  against  him.     I  am  not  called  upon 
to  prove  my  grounds  of  belief  beyond  that     I  have  a  right  and  a  duty 
to  put  you  in  possession  of  what  I  know :  but  I  am  not  prepared,  nor 
am  I  bound,  to  produce  strict  proof  of  the  truth  of  the  charges  upon 
-which  the  Brewers'  Company  acted."     I  think  that  is  a  reason  for 
-which  the  defendant  might  very  properly  do  that  which  is  now  im- 
puted to  him  as  a  ground  of  malice.     It  is  enough  to  say,  that  what 
he  did  may  have  arisen  from  circumstances  inconsistent  with  malice. 
It  appears  that  the  principle  which  this  court  laid  down  upon  that 
subject  in  Somerville  v.  Hawkins,  and  which  I  think  a  very  important 
one>  has  since  been  adopted  by  the  Court  of  Queen's  Bench,  in  Tay- 
lor  V.  Hawkins,  16  Q.  B.  308 ;  s.  c.  5  Eng.  Rep.  253.     Upon  the  whole, 
therefore,  I  think  this  was  a  privileged  communication,  and  that  there 
was  no  evidence  of  malice  to  be  left  to  the  jury,  to  deprive  the  de- 
fendant of  the  protection  which  the  law  gives  to  communications 
of  that  description. 

Williams,  J.     I  am  of  the  same  opinion.     It  is  not  necessary  to 
say  whether  there  was  any  evidence  to  go  to  the  jury,  that  the  words 
were  spoken  in  the  sense  imputed  by  the  innuendo,  because  the  com- 
munication was  privileged,  and  there  was  no  evidence  from  which 
malice  could  be  inferred.     Few  rules  of  law  are  of  greater  practical 
importance  than  that  which  requires  proof  of  express  malice,  where 
the  words  are  spoken  under  circumstances  which  make  the  communi- 
cation privileged.     That  rule  would  be  very  inconveniently  narrowed 
if  the  objection  in  this  case  were  allowed  to  prevaiL   We  were  press- 
ed with  an  argument  founded  on  the  case  of  Blof^  v.  Sturt,  lO  Qp 
B.  905,  that  malice  may  be  inferred  where  the  matter  stated  is  false 
in  fact.      But  the  mere  circumstance  of  the  statement  being  false 
will  not  suffice  to  show  malice  unless  there  is  some  evidence  to  show 
that  the  defendant  knew  it  to  be  false.  Fountain  v.  Boodle,  3  Q.  B.  5. 

Talfourd,  J.  I  am  entirely  of  the  same  opinion.  There  was  no 
evidence  here  that  the  charges  made  against  the  plaintitf  were  false, 
and  not  a  scintilla  oS  evidence  to  show  that  the  defendant  kn^-w  them 
to  be  false.  The  whole  evidence  showed  that  he  acted  with  rlie  mo<t 
perfect  bona  fides. 
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Januaxy  18, 1853. 

Contract —  Construction  of. 

Semhie,  that  an  agent  who  sells  goods  for  a  foreign  principal,  is  responsible  for  a  biadrf 
contract  by  his  principal  in  not  delirering  them. 

The  measure  of  damages  in  the  case  of  a  breach  of  a  contract  to  delirer  goods  at  a  sp«3ri 
time,  is,  the  difference  between  the  contract  price  and  the  market  price  at  the  tixne  of  Ai 
breach  of  contract,  or  the  price  for  which  the  vendee  had  sold;  but  the  latter canifeS* 
cover,  as  special  damage,  the  loss  of  anticipated  profits  to  be  made  by  his  vendees. 

Assumpsit  for  a  breach  of  a  contract  for  the  sale  of  linseed  cake. 

The  declaration  stated  that,  theretofore,  to  wit,  on  the  6th  of  Jann* 
ary,  1852,  the  plaintiff,  at  the  request  of  the  defendant,  haigahd 
with  the  defendant  to  buy  of  him,  the  defendant,  and  the  defendant 
then  sold  to  the  plaintin,  a  large  quantity  of  linseed  cakes,  to  w^ 
from  80  to  120  tons  of  best  oblong  fresh-made  Flensburg  linsed 
cakes,  at  6Z.  10^.  per  ton,  cost  and  freight,  to  wit,  from  FlenAn? 
aforesaid  to  a  safe  port  on  the  east  coast  of  Great  Britain,  or  6/.  1« 
per  ton  to  a  safe  port  in  the  Channel ;  orders  to  be  given  on  signiBg 
bills  of  lading ;  but  that,  if  the  ship  should  be  ordered  to  the  sail 
Channel,  and  the  freight  should  be  less  than  3^.  additional  to  6» 
freight  to  the  east  coast  of  Great  Britain,  the  plaintiff  should  hare 
the  benefit  of  such  difference ;  the  said  cakes  to  be  shipped,  to  vi^ 
at  Flensburg  aforesaid,  the  first  open  water  after  the  end  of  the  stw 
month  of  January  in  the  year  aforesaid ;  and  payment  to  be  ma* 
by  London  bankers'  acceptances,  at  three  months'  date  of  and  m 
handing  invoices  and  bills  of  lading  in  London  aforesaid,  or  cash  iea 
IJ  per  cent  in  exchange  for  invoices  and  bills  of  lading  in  London 
aforesaid.  That  thereupon,  to  wit,  on  the  day  and  year  first  aw/e' 
said,  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  tie 
like  request  of  the  defendant,  then  promised  the  defendant  to  accep 
and  receive  the  said  linseed  cakes,  and  pay  for  the  same  in  manntf 
aforesaid,  the  defendant  then  promised  the  plaintiff  to  cause  the  aw 
linseed  cakes  to  be  shipped,  to  wit,  at  Flensburg  aforesaid,  the  tasi 
open  water  after  the  end  of  the  said  month  of  January  in  t^*^)?^ 
aforesaid.  That  Flensburg  aforesaid,  befoie  anB  at  the  tim^  ^^ 
making  of  the  said  bargain  and  promise,  was  and  is  a  seaport  to 
situate  in  parts  beyond  the  seas,  to  wat,  on  the  shores  of  the  1)3| 
sea,  the  water  of  the  said  port  being  usually  frozen  over  during 
early  part  of  the  winter  of  each  year,  and  at  some  time  after  the  e 
of  January  becoming  open  water.  That,  after  the  end  of  the  - 
month  of  January,  1852,  and  before  the  commencement  of  *°^^^  J 
to  wit,  on  the  1st  of  February  in  the  same  year,  there  was  opeii  w^ 
at  Flensburg  aforesaid,  the  same  then  being  the  first  open  ^ 
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khere  after  the  end  of  the  said  month  of  January,  1852 ;  and  the  said 
water  at  Flensbnrg  aforesaid  continned  and  was  open  from  thence 
continaaliy  until  the  commencement  of  this  suit.     That  the  plaintiff 
always,  from  the  time  of  the  making  of  the  said  bargain,  was  ready 
to  accept  and  receive  the  said  quantity  of  linseed  cakes,  and  pay  for 
the  same  in  manner  aforesaid,  and  was  also  ready,  on  the  signing  bills 
of  lading  for  the  said  linseed  cakes,  to  give  orders  to  the  defendant, 
and  to  the  ship  on  which  the  same  should  be  loaded,  to  what  safe 
{K>rt  on  the  east  coast  of  Great  Britain,  or  in  the  said  Channel,  the 
said  linseed  cakes  were  to  be  carried,  and  there  delivered  for  the 
plaijiti£     Breach,  that,  although  before  and  at  the  said  time  of  there 
being  the  first  open  water  at  Flensburg  aforesaid  after  the  end  of  the 
said  month  of  January,  1852,  and  long  before  the  commencement  of 
this  suit,  to  wit,  on  the  said  1st  of  February  in  that  year,  he  the  plain- 
tiff requested  the  defendant  to  cause  the  said  quantity  of  linseed  cakes 
to  be  shipped  according  to  the  said  bargain,  and  to  be  carried  for  the 
plaintiff  to  Lynn,  then  being  a  safe  port  on  the  east  coast  of  Great 
Sritain  aforesaid ;  yet  the  defendant,  disregarding  his  said  promise, 
did  not  nor  would  ship  or  cause  to  be  shipped,  to  wit,  at  Fleneburg 
aforesaid,  the  said  quantity  of  such  linseed  cakes  as  aforesaid,  or  any 
part  thereof,  or  any  linseed  cakes  whatsoever,  the  first  open  water 
after  the  end  of  the  said  month  of  January  in  the  year  afore.><aid^  ot 
^^thin  a  reasonable  time  thereafter ;  but,  on  the  contraiy  thereof/ 
after  the  end  of  the  said  month  of  January  in  the  year  aforesaid,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  26th  of  March 
in  the  year  aforesaid,  being  a  long  and  uiueasonable  time  after  the 
smd  first  open  water  at  Flensburg  aforesaid  after  the  end  of  the  said 
month  of  January  in  the  year  aforesaid,  he,  the  defendant,  a»  and  for 
a  performance  of  his  said  bargain  and  promise,  shipped  at  Flen2»bur|Z 
albresaid  a  certain  quantity,  from  80  to  100  tons,  to  wit,  100  tons,  ot 
the  said  linseed  cakes,  in  a  ship  or  vessel,  to  wit,  the  Catherina,  and 
the  said  ship  then  sailed  and  proceeded  to  the  said  port  on  the  said 
east  coast  of  Great  Britain,  to  wit,  to  the  said  port  of  Lynn.     That, 
after  the  making  of  the  said  promise,  and  before  the  same  was  bro« 
ken  by  the  defendant,  to  wit,  on  the  6th  of  January,  1852,  the  said 
linseed  cakes  so  to  be  shipped  by  the  defendant  as  aiorcsaid,  were  by 
the  plaintiff  re-sold  to  one  John  Drake  Crofts,  at  a  profit,  to  wit,  at 
Si  per  ton,  to  be  shipped,  to  wit,  at  Flensburg  aforesaid,  the  first  open 
water  after  the  end  of  the  said  month  of  January  in  the  year  afore- 
said, and  to  be  delivered  for  the  said  John  Drake  Crofts  at  Lynn 
aforesaid,  but  which  said  linseed  cakes,  by  reason  of  the  said  delay 
in  shipping  thereof  in  manner  aforesaid,  became  useless  to  the  said 
John  Drake  Crofts,  and  he  the  said  John  Drake  Crofts  refused  to  ac- 
cept or  to  pay  for  the  same ;  and  thereby,  and  by  means  of  the  pre- 
mises aforesaid,  not  only  had  the  plaintiff  lost  and  been  deprived  of 
the  profits  and  advantages  he  would  have  derived  from  the  said  bar- 
gain for  the  said  linseed  cakes  by  and  between  the  plaintiff  and  the 
defendant  as  aforesaid,  and  from  the  said  sale  thereof  to  the  said  John 
Drake  Crofts,  but  also  he  the  plaintiff  had  become  liable  to  pay  to 
the  said  John  Drake  Crofts  a  certain  large  sum,  to  wit,  600/.,  which 
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he  the  said  John  Drake  Crofts  had  claimed  firom  him  for  the  losses 
damages,  and  costs  of  the  said  John  Drake  Crofts  in  respect  of  ik 
non-shipment  of  the  said  linseed  cakes  the  first  open  wate  at  Ee» 
burg  aforesaid  after  the  said  end  of  January  in  the  year  aforraaid,! 
within  a  reasonable  time  after  such  open  water,  &c- 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  that  # 
plaintiff  did  not  bargain  with  the  defendant,  nor  did  the  defenii 
sell  to  the  plaintiff,  in  manner  and  form  as  the  plaintiff  had  abon 
alleged ;  thirdly,  that  he  did  ship  at  Flensburg  aforesaid  the  $ai 
quantity  of  such  linseed  cakes  as  aforesaid  the  first  open  water  ififf 
the  end  of  the  said  month  of  January  in  the  year  aforesaid,  to  wit, 
on  the  said  26th  of  March  in  the  year  aforesaid,  according  to  ihsai 
bargain  and  sale,  and  his  said  promise  on  that  behalf;  fourthly,  iW 
the  time  of  the  said  shipment  in  the  count  mentioned  to  have  ben 
made,  was  a  reasonable,  and  not,  in  manner  and  form  as  in  the  coait 
in  that  behalf  alleged,  a  long  or  unreasonable  time  after  the  said 
first  open  water  at  Flensburg  aforesaid  after  the  end  of  the  aM 
month  of  January  in  the  year  aforesaid ;  fifthly,  that  after  the  malaif 
of  the  promises  of  the  plaintiff  and  the  defendant  in  the  comt  m* 
tioned,  and  before  any  breach  thereof,  to  wit,  on  the  9th  of  Jani^ 
in  the  year  aforesaid,  it  was  mutually  agreed  between  the  plainaf ; 
and  the  defendant  that  the  said  quantity  of  linseed  cakes  should I« 
'ready  for  shipment,  to  wit,  at  Flensburg  aforesaid  at  the  first  opa  • 
water  in  spring  in  the  year  aforesaid,  to  be  taken  off  at  some  tm 
before  the  end  of  April  in  the  year  aforesaid,  the  ship  to  be  namw 
when  the  chajter  was  fixed ;  and  that,  except  so  far  as  altered  by  sw 
agreement,  the  bargain  and  sale  and  mutuad  promises  of  the  plainti 
and  the  defendant  in  the  count  mentioned  should  remain  ifl  «| 
force;  and  the  plaintiff  and  the  defendant  then,  in  consideration « 
the  premises,  mutually  discharged  each  other  from  the  obserraa* 
and  performance  of  the  same  bargain,  sale,  and  promises,  so  far  * 
inconsistent  with  the  said  agreement.  Averment,  that  within  a  J* 
sonable  time  after  the  making  of  the  same  agreement,  to  wit,  on  w 
day  and  year  last  aforesaid,  he  did  fix  a  charter  of  a  certain  sxJf 
called  the  Catherina,  for  the  shipment  of  the  said  quantity  oi^ 
linseed  cakes  as  aforesaid,  and  did  then  name  the  said  ^^^PJ^T* 
plaintiff;  and  that  the  said  quantity  of  linseed  cakes  was  read/*« 
shipment^  to  wit,  at  Flensburg  aforesaid,  at  the  first  open  watff 
spring  in  the  year  aforesaid,  to  wit,  on  the  day  and  year  last  aiM^ 
said ;  and,  within  a  reasonable  time  afterwards,  and  before  the  fl» 
of  the  said  month  of  April  in  the  year  aforesaid,  to  wit,  on  the  saw 


26th  of  March  in  the  year  aforesaid,  the  same  being  a  reaso'^-r 
time  after  the  said  first  open  water  in  spring  in  the  year  af^^^ 
the  defendant  shipped  at  Flensburg  aforesaid  the  same  V^^^^-^ 
such  linseed  cakes  as  aforesaid  in  the  said  ship  called  the  CatbeD^ 
and  the  said  ship  then  sailed  and  proceeded  to  the  said  port  on 
said  east  coast  of  Great  Britain,  to  wit,  the  said  port  of  Lyn^i  ^' 
fication.  .a. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  traversed 
agreement  alleged  in  the  fifth  plea. 
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The  cause  was  tried  oefore  Jervis,  C.  J.,  at  the  sittings  in  London 
after  Trinity  term  last.  The  facts  which  appeared  in  evidence  were 
as  follows :  —  The  plaintiff  and  the  defendant  are  both  commission 
merchants  in  London,  the  latter  being  the  agent  and  correspondent 
of  Messrs.  Stoppel  &  Son,  of  Altona.  Early  in  January,  1852,  the 
defendant  authorized  Messrs.  Howes  &  Batten,  who  are  commission 
agents  in  London,  to  sell  for  his  principals,  Stoppel  &  Son,  a  cargo 
of  linseed  cakes.  Howes  &  Batten  accordingly  agreed  to  sell  the 
linseed  cakes  to  the  plaintiff,  upon  the  terms  mentioned  in  the  follow- 
ing sold-note :  — 

<^  London,  5th  January,  1852. 

^'  Sold  Thomas  Peterson,  Esq.,  of  London,  as  agents,  from  80  to 
120  tons  of  best  oblong  fresh-made  Flensburg  linseed  cakes,  at  6/. 
lOs.,  cost  and  freight  to  a  safe  port  on  the  east  coast  of  Great  Britain, 
or  6^.  13*.  to  a  safe  port  in  the  Channel.  Orders  to  be  given  on  sign- 
ing bills  of  lading.  It  is  understood,  that,  if  the  vessel  is  ordered  to 
the  Channel,  and  the  freight  is  less  than  3*.  per  ton  additional  to  east 
coast,  that  the  buyer  is  to  have  the  benefit  of  such  difference.  The 
cakes  are  to  be  shipped  first  open  water  after  the  end  of  January,  and 
payment  by  London  bankers'  acceptance  at  three  months'  date  from 
date  of  and  on  handing  invoice  and  bill  of  lading,  or  cash  less  1,  per 
cent,  in  exchange  for  invoice  and  bills  of  lading  in  London. 

"As  agents,  Howes  &  Batten." 

The  plaintiff  at  the  same  time  signed  and  delivered  to  Howes  & 
Batten  a  bought-note,  in  the  same  terms,  commencing,  "  Bought  of 
Howes  &  Batten,  of  London,  as  agents,  and  for  account  of  their 
principal,  from  80  to  120  tons,"  &c. 

Instead,  however,  of  handing  over  this  bought-note  to  the  defend- 
ant, with  a  view  probably  to  conceal  from  each  party  the  name  of 
the  other,  they  exchanged  with  the  defendant  the  following  bought 
end  sold  notes :  — 

"London,  January  5, 1852. 

"  Bought  of  E.  O.  Ayre,  Esq.,  of  London,  for  account  of  Messrs.  Jur- 
gen  Stoppel  &  Son,  of  Altona,  from  80  to  120  tons  of  best  oblong  fresh- 
made  Flensburg  linseed  cakes,  at  6/.  10^.,  cost  and  freight  to  a  safe 
port  on  the  east  coast  of  Grreat  Britain,  or  6/.  135.,  cost  and  freight  to 
a  safe  port  in  the  Channel.  Orders  to  be  given  on  or  before  signing 
bills  of  lading.  It  is  understood,  that,  if  the  vessel  is  ordered  to  the 
Channel,  and  the  freight  is  less  than  2s.  per  ton  additional  to  east 
coast,  that  the  buyers  are  to  have  the  benefit  of  such  difference.  The 
cakes  are  to  be  shipped  first  open  water  in  the  spring,^  after  end  of 
January;  and  payment  by  London  bankers'  acceptance  at  three 
months'  date  from  date  of  and  on  handing  invoice  and  bill  of  lading, 
or  cash  less  1\  per  cent,  in  exchange  for  invoice  and  bill  of  lading,  in 
London.  As  agents,  and  for  account  of  our  principals, 

«  Howes  &  Batten.' 


*  These  words  were  inserted  aOer  the  boacht  and  sold  notes  had  been  exchanged. 

vol.  XXIV.  33 
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*'  London,  January  5di,  I  SSI 

"  Sold  Howes  &  Batten,  for  account  of  their  principals,  from  80  io 
120  tons  of  best  oblong  fresh-made  Flensbiirg  linseed  cakes,  at  61 
10*.,  cost  and  freight  to  a  safe  port  on  the  east  coast  of  Great  Britain, 
or  6/.  135.,  cost  and  freight  to  a  safe  port  in  the  Channel.  Ordeis  to 
be  given  on  or  before  signing  bills  of  lading.  It  is  understood,  tiia^ 
if  the  vessel  is  ordered  to  the  Channel,  and  the  freight  is  less  than  3$. 

Eer  ton  additional  to  east  coast,  that  the  buyers  are  to  have  the  bene- 
t  of  such  difference.  The  cakes  are  to  be  shipped  first  open  wate 
in  the  spring,  after  the  end  of  January ;  and  payment  by  LondcHi 
bankers'  acceptance  at  three  months'  date  from  date  of  and  on  hand- 
ing invoice  and  bill  of  lading  in  London,  or  cash  less  1|  per  cent,  in 
exchange  for  invoice  and  bill  of  lading,  in  London. 

*<  As  agent  to  and  for  account  of  Messrs,  Jurgen  Stoppel  &  Son,  of 
Altona.  Edward  O.  Ayre." 

On  the  7th  of  January,  Howes  &  Batten,  in  a  letter  addressed  to 
the  defendant,  wrote  as  follows :  —  "  The  contract  for  the  80  to  130 
tons  of  Flensburg  cakes  for  a  shipment  first  open  water  after  end  of 
January,  is  in  order ;  we  having  got  the  alterations  made.'  There  ii 
one  essential  thing  still  omitted,  which  you  did  not  insert,  namely,  oar 
commission  of  1  per  cent  Requesting  you  to  confirm  this  in  your 
next."  To  this  the  defendant  replied  on  the  following  day : — "  (X 
course  I  consider  you  entitled  to  1  per  cent,  upon  the  Flensbu^  lifr 
seed  cakes." 

On  the  3d  of  Febnmry,  Stoppel  &  Son  wrote  a  letter  to  Howes  k 
Batten,  from  which  the  following  are  extracts :  — 

"  Mr.  Ayre  advised  us  of  the  contract  closed  with  you  for  80  to  120 
tons  of  Flensburg  linseed  cakes  at  1305.,  for  cost  and  freight  to  cast 
coast,  including  London,  or  6/.  135.  cost  and  freight  to  Channel,  and 
for  which  we  have  since,  in  accordance  with  a  letter  received  from 
Mr.  Ayre,  of  the  27th  ultimo,  chartered  the  Catherina,  Captain  Nibbe^ 
to  go  round  from  the  Elbe  in  ballast  She  loads  about  110  tons 
Since  closing  the  charter,  Mr.  Ayre  advises  us  you  wish  for  a  certain 
quantity  matted  off;  and  now  beg  to  ask,  for  distinctness'  sake,  if  yow 
still  wish  to  have  90  tons  divided ;  there  will  be  time  to  have  yooi 
letter  before  the  vessel  arrives  in  Flensburg ;  and  at  the  same  tiiM 
hand  us  the  port  of  destination,  and  name  the  mode  of  payinefli 
The  Catherina  is  chactered  to  a  safe  port  on  the  east  coast,  London 
included,  and  for  the  Channel ;  and,  as  soon  as  arrived  at  Flensburg) 
we  shall  take  care  to  get  a  prime  cargo  shipped  by  her." 

On  the  following  day,  and  before  the  foregoing  letter  could  hi^ 
reached  its  destination,  Howes  &  Batten  wrote  and  sent  to  Stopp 
&  Son  a  letter  from  which  the  following  is  an  extract :  — 

"  You  will  please  let  us  hear  from  you  by  return  of  post^  with  the 

^  Alluding  to  the  insertion  of  the  words  "  in  the  spring/'  which  Batten  stated  (ook 
place  on  the  6th  of  January,  the  day  after  the  contra<;t  was  made. 
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xisLixie  of  vessel  chartered  for  this  cargo,  as  our  Mend  is  getting  im- 
pa,tient  of  what  appears  delay  in  the  shipment,  and,  having  re-sold 
ilie  cargo,  is  anxious  it  should  at  once  come  forward.     As  soon  as 
"we  receive  the  name  of  vessel,  we  will  immediately  instruct  Mr.  Ayre 
cts  to  her  destination,  and  at  same  time  inform  him  whether  the  pay- 
ment is  to  be  cash  or  bankers'  acceptance." 

On  the  17th  of  February,  the  plabitiff  wrote  to  Howes  &  Batten, 
as  follows :  — 

"As  my  contract  contains  a  special  clause,  that  the  cargo  Flens- 
"burg  linseed  cakes  is  to  be  shipped  in  the  first  open  water  after  the 
31st  of  January,  I  cannot  take  any  notice  of  your  communication 
of  this  morning,  further  than  renewing  my  notice  to  you,  that,  as  the 
cargo  is  not  even  now  in  course  of  shipment,  I  hold  you  responsible 
for  all  djonages." 

On  the  same  day,  Howes  &  Batten  wrote  to  Stoppel  &  Son,  as 
follows:  — 

"  Confirming  ours  of  the  13th  instant,  we  have  to-day  received 
yours  of  the  14th  instant.     Far  be  it  from  our  wish  to  have  any  mis- 
understanding or  disagreement  with  you;  nor  is  it  our  intention  to 
make  any  claim  on  you  for  the  cargo  of  Flensburg  cakes,  unless  our 
buyer  makes  one  on  us,  and  we  consider  the  same  to  be  just  and 
equitable ;  in  which  case  we  feel  sure  you  would  not  make  any  ob- 
jection to  the  settlement  of  the  same.     As  you  do  not  seem  quite 
to  enter  into  the  spirit  of  the  contract,  we  send  you  herewith  copy 
of  the  same.     Our  buyer  purchased  the  cakes  for  the  special  purpose 
of  getting  an  earlv  shipment ;  and,  firom  the  mildness  of  the  winter, 
he  was  led  to  bdieve  that  there  would  be  no  difficulty  in  having  a 
vessel  ready  by  the  1st  of  February ;  and,  from  date  of  contract,  you 
must  admit  there  was  time  to  charter  a  vessel  }n  the  Elbe,  to  get 
round  to  Flensburg  by  the  1st  instant,  or  within  a  few  days  of  that 
date.    You  say  the  contract  says  simply  cost  and  freight  for  shipment 
from  Flensburg,  and  not  that  the  vessel  should  be  at  Flensburg  at  a 
certain  date ;  but  you  omit  that  the  contract  says  the  cakes  are  to 
be  shipped  first  open  water  after  the  end  of  January.     Now,  the 
waters  have  not  been  closed ;  and  therefore  we  think  any  mercantile 
firm  will  admit  that  you  were  bound  by  contract  to  make  the  ship- 
ment first  week  in  Februaiy,  and  not  later,  unless  you  can  prove  that 
a  vessel  could  not  get  to  Flensburg  on  account  of  the  ice,  and  that 
there  was  no  suitable  vessel  there.     The  fact  is,  you  delayed  too  long 
in  chartering  a  vessel;  and,  as  to  saying  you  did  so  as  soon  as  you 
received  our  orders  so  to  do,  we  beg  to  remind  you,  that  the  cakes 
being  sold  cost  and  fireight,  the  buyers  could  have  nothing  to  do  with 
chartering  a  vessel.     We  have  sent  copy  of  your  letter  to  our  buyer, 
and  received  the  following  reply,  which  please  note  as  from  ourselves." 
[Here  followed  a  copy  of  the  foregoing  letter.] 

On  the  11th  of  March,  Howes  &  Batten  wrote  to  the  defendant, 
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informing  him  that  the  party  to  whom  the  plaintiff  had  sold  the  cazgo 
contracted  for,  had  made  a  claim  upon  him  for  loss  sustained  by  bni* 
in  consequence  of  his  inability  to  deliver  it  to  the  person  to  vrh<n 
he  had  sold  it,  and  that  the  plaintiff  himself  dcdmed  27i!.  10s.,  being 
at  the  rate  of  55.  per  ton  on  110  tons,  the  advanced  price  at  which  Ik 
had  sold. 

On  the  same  day,  the  defendant  wrote  to  Howes  &  Batten,  decEn- 
ing  to  accept  the  plaintiff  as  a  principal ;  and  the  plaintiff  addre^ 
tiie  defendant  as  follows :  — 

"  Messrs.  Howes  &  Batten  having  given  me  up  your  name  as  ftdr 
principal  in  the  sale  of  a  cargo  of  Flensburg  linseed  cakes,  as  |W 
contract  dated  the  5th  of  January,  1852,  which,  according  to  sock 
contract,  should  have  been  shipped  with  first  open  water  after  Ae 
Slst  of  January,  1852 ;  this  not  being  the  case,  I  herewith  give  yoa 
notice  that  I  accept  this  cargo  under  solemn  protest,  to  hold' you  re- 
sponsible for  all  damages  sustained  by  this  breach  of  contract^' 

On  the  23d  of  March,  Stoppel  &  Son  sent  Howes  &  Batten  adria 
of  the  shipment  of  110  tons  of  linseed  cakes,  inclosing  invoice;  and 
Howes  &  Batten  on  the  26th  forwarded  the  same  to  the  plaintif 
A  long  correspondence  then  ensued ;  and  the  result  was,  that  Ihc 
plaintiff  declined  to  receive  the  linseed  cakes,  and  brought  thb  adioi 
to  recover,  as  well  27/.  IO5.,  the  difference  between  the  price  at  which 
he  bought  and  that  at  which  he  sold,  as  also  137i  IO5.  claimed  froB 
him  as  damages  by  his  vendee. 

Evidence  was  offered  to  show  that  "in  the  spring"  was  a  teim 
well  known  in  the  trade ;  but  the  Lord  Chief  Justice  rejected  it. 

It  was  proved  that  the  plaintiff  had  sold  the  linseed  cakes  to  one 
Crofts  at  an  advance  of  55.  per  ton ;  and  Crofts,  who  was  called  as » 
witness,  stated  that  he  could  have  sold  them  at  an  advance  whiA 
would  have  realized  a  profit  of  137Z.  lO^.     He  however  had  not  soli 

It  was  further  proved  that  the  water  was  "  open  "  at  Flensbuigia 
February,  there  having  been  no  firost  firom  the  10th  till  the  15th. 

Three  objections  were  taken  on  the  part  of  the  defendant,— fct 
that  there  wels  no  contract  in  fact  proved,  the  bought  and  sold  noia 
differing  in  terms, — secondly,  that,  as  Ayre  disclosed  his  V^^}^ 
at  the  time  of  the  contract,  he  was  not  personally  liable,  —  ^l*^^ 
that,  assuming  that  there  was  a  contract,  it  was  to  ship,  at "  the  fc* 
open  water  in  the  spring,  after  the  end  of  January,"  and  the  dedaia- 
tion  being  "  to  be  shipped  the  first  open  water  after  the  end  of  J*^^ 
ary,"  there  was  a  fatal  variance. 

A  verdict  was  found  for  the  plaintiff  for  27/.  IO5.,  the  actual  loss 
by  the  breach  of  contract,  and  137/.  IO5.  the  contingent  loss,— ^^ 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  tW 
defendant,  or  a  nonsuit,  upon  the  points  reserved,  or  to  reduce  tw 
damages  to  211 IO5.,  if  the  court  should  be  of  opinion  that  the  special 
damage  was  not  recoverable. 


Byles^  Sergt,  in  Michaelmas  term  last,  accordingly  obtained  a 
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misi  pursuant  to  the  leave  reserved,  and  also  for  a  new  trial  on  the 
groiznd  of  the  improper  rejection  of  evidence,  and  that  the  verdict 
i9ira9  against  evidence.  He  referred  to  Patteson  v.  Gandasequij  15 
Sast,  62;  Addison  v.  Gcmdasequi,  4  Taunt  374,  and  Thompson  v. 
Jiavenport,  9  B.  &  C.  71,  4  M.  &  B.  IIOJ 

JVicUson  and  Hawkins^  showed  cause.   Howes  &  Batten  were  com- 
xniBsion-agents  in  London.     The  defendant,  who  was  in  the  habit  of 
receiving  consignments  from  Stoppel  &  Son,  of   Altona,  directed 
SLow^es  &  Batten,  as  agents,  to  make  the  contract  in  question,  Ayre 
paying,  or  agreeing  to  pay,  them  a  conunission  of  1  per  cent.  Howes 
&  JSatten  accordingly  entered  into  the  contract  with  Peterson  which 
is  evidenced  by  the  notes  signed  respectively  by  Howes  &  Batten  and 
by  Peterson.     Howes  &  Batten  thus  clearly  contract  with  Peterson 
as  agents, — not  as  agents  to  buy  on  behalf  of  Peterson,  but  to  sell 
on  behalf  of  Ayre.     The  contract  defines  what  is  meant  by  the 
spring, — it  means,  the  first  open  water  after  the  end  of  January. 
As  to  the  agent  making  the  contract  being  relieved  from  responsi- 
bility where  he  discloses  his  principal,  the  authorities  are  numerous ; 
and,  whether  the  principal  is  a  foreigner  or  not,  makes  no  di£ference« 
If  the  bought  and  sold  notes  which  passed  between  Howes  &  Batten 
and  the  plaintiff  formed  the  contract,  then  this  question  cannot  arise. 
Further,  this  is  not  the  case  of  an  agent  dealing  for  a  foreign  princi- 
pal ;  and,  if  it  were,  the  cases  of  Mayee  v.  Atkinson^  2  M.  &  W.  440; 
Higgins  V.  Senior,  8  M.  &  W.  834,  and  Jones  v.  LiUledale,  6  Ad.  & 
£.  &6 ;  1  N.  &  P.  677,  show  that  that  circumstance  makes  no  dif- 
ference. 

As  to  damages,  the  plaintiff  was  clearly  entitled  to  recover  the 
difference  between  the  price  at  which  he  contracted  to  buy,  and  the 
market  price  at  the  time  of  the  breach  of  contract ;  and  also  the 
amount  which  Cross,  the  person  to  whom  he  had  sold  the  linseed 
cakes,  would  be  entitled  to  claim  against  him  for  his  bre^h  of  the 
sub-contract. 

[Maule,  J.  Certainly  not.  As  soon  as  the  plaintiff  had  notice  of 
the  defendant's  breach  of  contract,  it  was  his  duty  to  supply  himself 
with  the  article,  in  order  to  be  able  to  deliver  it  to  his  buyer.] 

Patting  Crofts  out  of  consideration  altogether,  the  plaintiff  would 
have  recovered  all  that  the  jury  have  given  him  here.  The  damage 
by  what  the  plaintiff  will  be  called  upon  to  pay  to  Cross,  is  a  damage 
directly  and  immediately  flowing  firom  the  breach  of  contract  by  the 
defendant. 

Byles^  Sergt,  and  Henderson,  in  support  of  the  rule.     The  first 
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question  is^  which  of  the  notes  constitute  the  contract  by  which  & 
plaintiff  contends  that  the  defendant  is  bound,  and  by  which  the 
defendant  insists  that  Stoppel  &  Son,  his  principals,  are  bound?  i 
it  the  contract  signed  between  Peterson  and  How^es  &  Batten  on  tk 
one  hand  ?  or  is  it  the  contract  signed  between  Howies  &  Batten  and 
Ayre  ?  It  is  submitted  that  it  must  be  the  latter.  Howes  &  Batten 
were  dealing  as  agents  for  the  buyers,  and  not  for  the  seller.  Thisis 
clearly  shown  by  their  letter  of  the  17th  of  February,  in  which  they 
inclose  a  copy  of  the  contract,  and  in  which  they  write, — "  Our  bujcr 
purchased  the  cakes  for  the  special  purpose  of  getting  an  early  slup 
ment ;  and,  firom  the  mildness  of  the  winter,  he  was  led  to  belicw 
that  there  would  be  no  difficulty  in  having  a  vessel  ready  Ist  Fcbni' 
ary."  The  copy  inclosed  was  not  a  copy  of  the  contract  betwen 
Howes  &  Batten  and  Peterson,  but  of  that  between  themselves  wi 
Ayre. 

[Jervis,  C.  J.  K  Howes  &  Batten  sold  to  Peterson  with  m 
authority  of  Ayre,  then  the  contract  would  be  between  Peterson  and 
Ayre.    But  that  question  ought  to  have  been  left  to  the  jury.] 

Assuming  that  Howes  &  Batten  were  agents  for  Petefson  and  abo 
for  Ayre, — who  is  the  party  bound  by  the  contract,  Ayre  or  hia  prin- 
cipals ? 

[Cress WELL,  J.  If  you  assume  that  Howes  &  Batten  were  agenb 
for  Ayre,  you  assume  a  very  material  point  in  the  case. 

Maule,  J.  If  the  fact  is  left  in  doubt,  the  plaintiff  fails,  the  affiroft- 
tive  being  upon  him.] 

It  may  still  be  necessary  to  discuss  the  question  as  to  there  being 
a  foreign  principal,  and  also  the  question  of  variance. 

[Maule,  J.  The  first  question  will  be,  whether  an  English  aga^ 
contracting  to  sell  for  a  foreign  principal,  is  personally  liable  on  4e 
contract] 

If  the  agent  is  acting  for  an  English  principal,  and  so  states  at  the 
time,  he  clearly  is  not  Uable,  but  his  principal  only.  SpitUe  v.  i<w^ 
der,  5  J.  B.  Moore,  270;  2  Brpd.  &  B.  452.  No  doubt,  the  agent 
may  so  contract  as  to  be  personally  liable  ;  but,  where  a  principal  s 
named,  the  latter  only  is  liable.  The  leading  case  upon  the  sabject 
is  Downman  v.  Williams^  7  Q.  B.  103.  There,  a  declaration  in  ^ 
sumpsit  alleged  a  promise  by  the  defendant  to  pay  the  plaintiffs  ^ 
tain  debt,  and  to  arrange  with  him* the  time  and  mode  of  V^V^^\ 

Issue  being  joined  on  non  assumpsit^  a  special  verdict  was  fo^ 
which  set  forth  a  letter  firom  the  defendant  to  the  plaintifl^  contain 
ing  the  following  passage,  relied  upon  by  the  plaintiff  as  the  substan- 
tive contract, — "  Your  bill  of  charges  in  this  matter,  amoontiflg^ 


527/.  5«.,"  (the  sum  claimed  in  this  action,)  "  I  also  undertake  (onl^ 
half  of  Messrs.  Esdaile  &  Co.)  to  pay,  and  will  arrange  with  yo^  ^ 
time  and  mode."  An  earlier  part  of  the  letter  contained  an  unq^aj 
fied  promise  by  the  defendant  to  pay  the  plaintiff  another  sum;  ^^ 
in  letters  written  shortly  before,  and  set  out  in  the  verdict,  the  p^^ 
tiff  and  defendant  named  Esdsiile  &  Co.  as  the  parties  to  the  negoQ" 
ations,  and  mentioned  the  debt  now  claimed  as  "  to  be  settled^ 
paid  by  Esdaile  &  Co.,"  but  spoke  of  negotiations  as  to  other 
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nith  reference  merely  to  the  plaintiff  and  defendant     It  was  held  by 
the   Exchequer  Chamber,  —  reversing  the  decision  of  the  Court  of 
C^ueen's    Bench,  (see  JoTies  v.  Downman^  4  Q.  B.  235,)  —  that  the 
Gist  mentioned  letter,  upon  the  face  of  it,  and  especially  when  con« 
Dected  ivith  the  other  passages  above  mentioned,  imported,  as  to  the 
sum  claimed,  only  an  undertaking  by  the  defendant  as  agent  for  Es- 
daile  &  Co. ;  and  that,  in  default  of  the  special  verdict  directly  stat- 
ingy  or  finding  facts  from  which  it  resulted  by  necessary  implication, 
that  there  was  a  want  of  authority  in  the  defendant  to  give  such  un- 
dertaking, or  any  excess  of  his  authority  in  giving  it,  the  defendant 
was  entitled  to  judgment     In  Jenkins  v.  Hutchinson^  13  Q.  B.  744, 
to  assumpsit  on  a  contract  alleged  to  have  been  made  by  the  defend- 
ant to  charter  a  ship  to  the  plaintiff,  the  defendant  pleaded  Tion  as* 
sumpsit, —  and  the  evidence  was,  that  the  defendant  made  a  memo- 
randnnx  of  charter  in  B.'s  name,  and  purporting  to  be  signed  by  the 
defendant  as  agent  for  B. ;  that  the  defendant  had  no  authority  to 
contract  for  B.,  and  knew  that  he  had  none ;  and  that  B.  refused  to 
adopt  the  conixact ;  and  it  was  held  that  the  defendant  was  not  Uable 
as  principal,  in  an  action  upon  the  contract  itself ;  and  accordingly  a 
nonsuit  Avas  entered.     Lewis  v.  Nicholson,  21  Law  J.  Rep.  (n.  s.)  Q. 
B.  311 ;  s.  c.  12  Eng.  Rep.  430,  is  an  authority  to  the  same  effect 
Lord  Campbell  there  says :  ^<  It  is  difficult  to  say  that  one  contract 
can  be  an  authority  for  construing  another.    But  the  nearest  case  to 
this,  is  Downman  v.  Williams,  and  the  construction  there  was,  that 
words  such  as  these  are  rather  to  be  taken  as  a  declaration  of  agency, 
than  an  undertaking  of  personal  responsibility.     In  Burrell  v.  Jones^ 
3  B.  &6  Aid.  47,  there  were  no  such  words ;  and,  as  to  Hall  v.  Ashurst^ 
1  Cr.  &  M.  714,  there  no  undertaking  could  be  given  on  behalf  of 
the  parish,  and  the  only  reasonable  construction  was,  that  it  amount- 
ed to  a  personal  undertaking."     Here,  if  we  look  at  the   contract 
which  the  defendant  did  sign,  we  find  be  expressly  signs  it  <<  as  agent 
to  and  for  account  of  Messrs.  Jurgen  Stoppel  &  Son,  of  Altona." 
And  it  is  to  be  observed  that  this  is  a  contract  which  the  principals 
can  perform,  and  which  the  agent  cannot 

[Maule,  J.  Is  that  so  ?  This  is  not  a  contract  for  the  sale  of  a 
specific  chattel ;  but  it  might  be  performed  by  any  one  who  could 
procure  Flensburg  cakes.] 

Here,  the  agent  is  dealing  for  foreign  principals.  Where  a  man 
buys  in  this  country  for  a  foreign  principal,  the  rule  is,  that  credit  is 
to  be  taken  to  be  given  to  the  agent,  and  not  to  the  principal :  per 
Lord  Tenterden,  in  Thompson  v.  Davenport,  9  B.  &  C.  87.  There  is 
a  manifest  distinction  between  a  sale  and  a  purchase  by  an  agent 
In  the  one  case,  the  agent  is  trusted  with  the  value.  Here,  too,  the 
very  terms  of  the  contract  contemplate  that  the  performance  is  to  be 
by  the  foreign  principals.  If  the  contract  is  taken  to  be  compounded 
of  the  two  instruments,  then  the  contract  signed  by  the  plaintiff  is 
not  the  contract  to  which  the  defendant  was  a  party.  The  construc- 
tion contended  for  on  the  part  of  the  plaintiff,  renders  the  words  "  in 
the  spring,"  idle  and  insensible. 
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Morgan  and  another,  assignees  of  Perrin,  plaintiffs^  v.  MARaiis  and 

another,  defendants,^ 

Noyember4,  1853. 

Detinue  —  Sale  by  direction  of  one  Joint  Owner. 

After  the  bankruptcy  of  one  of  two  joint  owners  of  goods,  the  solvent  joint  owner  mxj 
authorize  the  sale  of  the  goods,  and  the  broker  who  sells  oursoant  to  such  aathoritf,  oif 
set  it  up  as  a  defence  in  an  action  by  the  assignees  of  toe  joint  owner  who  has  becoce 
bankrupt,  under  the  plea  of  non  dfitinet. 

The  circumstance  tlyit  the  broker  was  in  the  first  instance  employed  b^  the  bankrapt,  i» 
had  no  knowledge  of  any  other  person  being  interested  in  the  ^oods,  is  immaterUl,  bW 
the  broker  estopped  from  setting  up  the  joint  ownership  by  ha\ing  sent  to  the  issigsKSii 
account  in  which  the  goods  were  stated  to  hare  been  sold  for  the  bankrupt  aiooe. 

This  was  an  action  of  debt,  with  a  count  in  detinue  for  lj020 
barrels  of  flour,  the  goods  of  the  plaintiffs,  as  assignees. 

The  material  pleas  were  —  never  indebted,  a  denial  of  the  detainer, 
and  a  denial  of  the  goods  being  the  goods  of  the  plaintiffs,  as  assignees. 

At  the  trial,  before  Erie,  J.,  at  the  last  Liverpool  Assizes,  it  ap 
peared  that  the  action  was  brought  by  the  plaintiffs  as  assignees  of 
JPerrin,  a  bankrupt,  in  respect  of  1,020  barrels  of  flour  sold  by  ^ 
defendants  after  the  bankruptcy.     The  defendants,  who  were  000- 


1  23  Law  J.  Bep.  (x.  s.)  Ezch.  21 ;  2  Common  Law  Bep.  276. 


COURT  OP  EXCHEQUER,  1853-54.  395 

Morgan  v.  Marquis. 

mission  agents,  had,  in  March,  1852,  been  employed  by  Penin,  in 
his  own  name,  to  buy  flour.      No  intimation  was  given  to  the  de- 
fendants, nor  did  they  know  of  any  other  person  being  interested 
in  the  purchase,  and'  they  accordingly  bought  for  Perrin,  and  made 
out  their  advice  note  for  him   alone.      Some  time  afterwards  the 
defendants  were  informed  by  Perrin  that  a  person  of  the  name  of 
8hute  was  interested  in  the  transaction  to  the  extent  of  a  moiety. 
In   the  early  part   of  August  a  portion  of  the  flour  was  sold  by 
the   defendants    vrith   the   knowledge   and  assent   of  Perrin   and 
8hute.     On  the  12th  of  August  Perrin  committed  an  act  of  bank- 
ruptcy, which  was  known  to  the  defendants  on  the  17th,  and.  on  the 
18th  they  sold  the  residue  of  the  flour  in  accordance  with  directions 
from  Shute,  Perrin  having,  before  the  bankruptcy,  stated   that  he 
should  be  agreeable  to  any  thing  that  was  done  by  Shute.    Perrin 
was  duly  made  bankrupt,  and,  in  answer  to  an  application  of  the 
official  assignee  for  an  account  of  the  sale  of  the  whole  of  the  flour, 
the   defendants  furnished  them,  made  out  as  against  Perrin    only, 
wrote  a  letter  describing  them  as  ^^  Account  sales  of  flour  sold  for 
account  of  Perrin,  and  of  account  current   with  that  gentleman." 
His  Lordship  directed  the  jury,  that  if  Perrin  was  the  party  to  whom 
alone  the  defendants  were  accountable  for  the  proceeds  of  the  flour, . 
the  plaintifis  were  entitled  to  the  verdict,  but  that  if  they  were  ac- 
countable to  Perrin  and  Shute,  the  defendants  were  entitled  to  the 
verdict.     The  jury  found  for  the  defendants. 

H.  Bill  now  moved  for  a  new  trial  for  misdirection,  and  also  on 
the  ground  that  the  verdict  was  against  the  evidence.^     The  misdirec- 
tion complained  of  is,  that  the  fact  of  the  sale  having  taken  place 
after  the  bankruptcy  of  Perrin,  was  not  adverted  to,  whereas  the  efiect 
of  the  bankruptcy  was  to  put  an  end  to  any  authority  that  Shute  had 
been  intrusted  with  by  Perrin,  aijd  consequently  the  sale  weis  wrong- 
fiil,  and  on  the  count  in  detinue  the  plaintifis  ought  to  have  had  the 
verdict,  at  least  to  the  extent  of  Perrin's  interest.    Burt  v.  MouU^  1 
Gr.&]VL626. 
IParke,  £.     Not  so,  if  they  were  partners  in  the  ti:ansaction. 
Pollock,  C.  B.     The  assignees  would  take  only  what  Perrin 
would  be  entitled  to  when  the  accounts  with  Shute  were  adjusted 
and  settled. 

Parke,  B.  A  tenant  in  common  caimot  sue  hb  co-tenant  unless 
there  is  a  destruction  of  the  chattel.] 

Mason  v.  Farnellj  12  Mee.  &  W.  674,  shows  that  a  defence  arising 
out  of  a  tenancy  in  common  cannot  be  set  up  either  xiadeinon  detinet 
or  not  possessed,  but  must  be  specially  pleaded. 

[Parke,  B.  That  case  only  decides  that,  under  these  pleas,  title 
cannot  be  given  in  evidence,  but  under  non  detinet  it  is  a  good  answer 
that  the  goods  have  been  sold  under  a  lawful  authority.] 

*  The  learned  judge  who  tried  the  cause,  reported  that  he  was  not  difsatisaed  with 
^  Tcrdict,  and  the  rule  was  not  pressed  tor  on  this  ground. 
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The  bankruptcy  was  a  revocation  of  the  authority  given  bj 
After  the  dissolution  of  a  partnership  a  member  of  the  former 
cannot  put  the  partnership  name  upon  negotiable  securities,  althon^ 
it  existed  prior  to  the  dissolution,  and  he  may  have  had  an  autfaon 
given  him  to  settle  the  partnership  debts.  Abel  v.  SuUonj  3  Espi  IfisL 
DO  after  the  bankruptcy  of  one  of  two  copartners,  the  solvent  pai^ 
ner  has  no  power  to  indorse  bills  of  exchange.  He  becomes  teins 
in  common  with  the  eissignees.    Ramsbottom  v.  Lewis j  1  Campb.2n 

[Parke,  B.  The  continuing  partner  has  as  much  right  as  ife 
bankrupt  to  the  proceeds,  and  their  respective  shares  cannot  be  a»> 
certained  at  law.  Then  here  it  is  a  lawful  conversion  by  one  jgA 
ner  to  sell.] 

Pollock,  C.  B.      I  think  there  should  be  no  rule.      It  was  ml 
action  by  the  assignees  of  a  bankrupt,  and  it  turned  out  that  one 
Shute  was  jointly  interested  with  the  bankrupt  in  the  goods,  aid 
that  the  defendant  acted  under  his  authority,  which  was  a  snffirifat ' 
justification  for  them  in  dealing  with  the  goods. 

Parke,  B.  I  am  of  the  same  opinion.  Perrin  and  Shute  wn 
tenants  in  common,  and  upon  Peirin's  bankruptcy  the  assignees  fa^ 
came  tenants  in  common  with  Shute  of  an  undivided  share.  Tbej 
cannot  maintain  this  action,  because  the  goods  were  lawfully  sdd 
by  the  authoritv  of  Shute.  The  cases  of  Fox  v.  HJanbury^  ^-'^"Tf 
445 ;  Smith  v.  Oriell^  1  East,  368,  and  Harvey  v.  Orickettj  5  M.  &  S. 
336,  establish  that  a  solvent  partner  is  justified  in  disposing  of  tbe 
goods  of  the  firm  to  pay  the  debts  of  the  firm.  Whatever  reme^ 
there  miff ht  be,  it  must  be  by  resort  to  a  court  of  equity.  It  is  cktf 
that,  at  law,  the  assignees  have  no  right  to  recover  a  moiety  or 
any  other  portion.  In  Wbodbridg'e  v.  mDafm,  4  B.  &  Ad.  633,  ik 
cashes  which  seem  to  be  to  the  con^^ary  are  explained  on  the  gronod 
that  they  were  decisions  by  the  Lord  Chancellor  sitting  in  bank- 
ruptcy, and  therefore  exercising  both  a  legal  and  equitable  jozis- 
diction. 

Alderson,  B.,  and  Platt,  B.,  concuired. 

Rule  refused. 


Skip  t;.  The  Eastern  Counties  Railway  Company.^ 

NuTember  24,  1853. 

Railway  Company,  Liability  of —  Accident  —  Master  and  ServafL 

The  plaintiff  was  a  guard  in  the  semce  of  the  defendants,  a  railway  companj,  and  his  ddiy 
was  to  attach  certain  carriages  to  the  engine  of  a  goods  train,  and  to  despatch  the  ssitf 

1  28  Law  J.  Bep.  (n.  s.)  Exch.  23 ;  2  Common  Law  Eep.  185. 
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within  a  certain  time,  so  as  to  avoid  collision  with  a  passenger  train.  In  conseqaenoe  of 
the  plaintifT's  not  having  had  another  person  to  assist  him,  the  engine  started,  threw  him 
npon  the  rails,  and  a  track  passed  over  his  arm.  The  plaintiff  for  three  months  previously 
had  done  the  same  work  without  any  assistance,  and  without  making  any  objection  :  — 

Bdd,  in   an  action  by  the  plaintiff  against  the  defendants  for  compensation  for  the  injury, 
that  the  plaintiff  having  voluntarily  undertaken  the  duty,  was  not  entitled  to  recover. 

The  declaration  stated  that  the  plaintiflF  entered  into  the  service 
of  the  defendants,  who  were  the  proprietors  of  a  railway,  and  common- 
carriers  ;  that  the  plaintiff  became  their  servant  in  the  capacity  of 
gaard  upon  the  terms  that  the  defendants  should  take  all  due  and 
reasonable  means  and  precautions  in  order  to  prevent  unreasonable 
and  unnecessary  danger  being  caused  to  the   plaintiff  in  the  per- 
formance of  his  duty  as  such  guard  as  aforesaid ;  that  although  the 
plaintiff  continued  in  the  service  and  employ  of  the  defendants  in 
the  capacity  and  upon  the  terms  and  conditions  aforesaid  for  a  long 
time,  yet  the  defendants  did  not  take  such  due  or  reasonable  means 
or  precantions  as  aforesaid,  but  altogether  omitted  so  to  do,  and  a 
certain  train  which  the  plaintiff  in  the  performance  of  his  duties  as 
such  guard  had  to  assist  in  preparing  to  be  started  on  the  said  rail- 
way, whilst  the  plaintiff  was  so  assisting,  for  the  want  of  the  de- 
fendants taking  such  due  or  reasonable  means  or  precautions,  and  on 
no  other  account,  threw  the  plaintiff,  whilst  he  was  performing  his  duty 
as  such   guard,  upon  the  railway  and  under  the  train,  the  wheeb 
whereof  crushed  his  arm. 
Plea  —  Not  guilty. 

At  the  trial,  before  Martin,  B.,  at  the  Guildhall  Sittings  in  Michael- 
mas term  last,  the  facts,  as  stated  by  the  plaintiff,  were  these :     The 
plaintifF,  in  July,  1862,  was  railway  guard  in  the  service  of  the  defend- 
ants, and  on  the  5th  of  that  month  was  on  duty  at  the  Lea  Bridge 
station  on  the  Eastern  Counties  Bailway.     His  duty  on  that  day  was 
to  attach  forty  goods  carriages  to  the  engine  and  to  despatch  them  to 
Norwich.     On  previous  occasions  when  he  had  had  the  same  duty  to 
perform,  he  had  occasionally  been  assisted  by  a  porter  of  the  com- 
pany.    On  the  present  occasion  it  was  necessary  to  shift  the  carriages 
from  one  line  to  another,  and  within  a  limited  time,  in  order  to  pre- 
vent a  collision  with  a  down  passenger  train  which  would  shortly 
become  due.     Whilst  he  was  in  the  performance  of  this  work,  and  for 
want,  as  he  stated,  of  an  additional  person  to  assist  him,  the  engine 
started,  threw  him  upon  the  rails  and  under  the  first  truck,  the  wheel 
of  which  passed  over  his  arm,  which  was  so  crushed  that  amputa- 
tion became  necessary.     The  plaintiff  had  been  for  three  months 
guard  to  the  same  train  and  had  had  no  under-guard  to  assist  him. 
Under  these  circumstances,  it  was  contended  on  behalf  of  the  de- 
fendants, that  no  breach  of  duty  on  their  part  had  been  shown,  that 
the  plaintifi'  had  voluntarily  undertaken  to  attach  the  trucks  to  the 
engine  without  any  extra  assistance,  and  that  he  ought  to  be  non- 
suited.    The  learned  judge  was  of  thb  opinion,  and  the  plaintiff  was 
nonsuited  accordingly. 

Edwin  James  now  moved  for  a  new  trial     The  question  is  whether 
VOL.  XXIV.  34 
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railway  companies  are  bound  to  provide  for  the  safety  of  fheir  sa- 
vants. In  this  case  the  accident  happened  by  reason  of  the  de- 
fendants  not  having  employed  another  person  to  assist  the  plaintii 
in  attaching  the  carriages  to  the  engine.  The  learned  jadge,  at  ik 
trial,  stated  that  the  plaintiff  might  have  abandoned  the  line ;  bat  be 
was  not  at  liberty  to  do  so  at  a  moment's  notice,  and  at  a  time  vha 
a  passenger  train  w€ls  expected. 

[Parke,  B.  If  his  duties  were  more  than  he  could  perform  be 
ought  not  to  have  accepted  the  service. 

Alderson,  B.     He  might  have  left  the  service.] 

The  plaintiff  had  not  time  to  perform  the  duty  assigned  to  lum 
The  coiiipany  were  blamable  in  not  employing  a  sufficient  munlwr 
of  hands.  There  ought  not  to  have  been  a  nonsuit  in  this  case, 
for  the  defendants  have  not  traversed  the  averment  in  the  dedaiatzoi 
that  it  was  their  duty  to  take  all  reasonable  precautions  to  preveit 
unnecessary  danger  to  the  plaintiff,  nor  the  averment  that  the  acddeit 
happened  for  the  want  of  their  taldng  such  precautions.  They  bzn 
admitted  the  contract  as  stated  on  the  record. 

[Parke,  B.  The  plea  of  not  guilty  traverses  the  breach ;  the  de- 
fendants say  they  did  take  due  and  proper  care.] 

This  case  ia  not  similar  to  Priestley  v.  Fowler^  3  Mce.  &  W.  1 ;  ani 
it  differs  from  Wigmore  v.  Jb^,5  Exch.  Rep.  354;  and  Hutckv^sfm^* 
The  York^  Newcastle^  SfC,  Railway  Company^  5  Exch.  Rep.  343. 

[Parke,  B.  The  defendants  were  not  bound  to  keep  twen^  aa- 
vants.  They  are  to  be  the  judges  of  the  number.  They  are  indeed 
bound  to  see  that  their  servants  are  persons  of  proper  care  and  skill 

Alderson,  B.  The  jury  are  not  to  be  the  judges  of  the  sufficieocy 
of  the  number  of  servants  a  man  keeps.  The  plaintiff  stayed  in  tU^ 
situation  three  months  without  having  an  under-guard  to  assist  him, 
and  without  making  any  objection. 

Parke,  B.     He  goes  into  the  service  and  willingly  incun 
danger.] 

Per  Owriaan!    There  is  no  ground  for  a  rule  in  this  case. 

BmU  refusei^ 


1  Pollock,  C.  B.,  Pabkb,  B.,  Alderson,  B.,  and  Martdt,  B. 


*  That  a  maater  or  employer  is  not  liable 
to  his  servant  or  employee,  for  an  injury 
caused  by  the  negligence  of  another  serv- 
ant in  the  same  employment,  is  well  settled 
on  both  sides  of  tne  Atlantic.  See  Far- 
toell  V.  The  Boston  and  Worcester  Railroad 
Corporation^  4  Metcalf,  49,  (1842) ;  Mur- 
ray V.  The  South  Carolina  Railroad  Com- 
pany^  1  McMullan,  385 ;  Brown  v.  Max- 


weU,  6  ffill,  692,  (1844) ;  Coon  t.  W« 
Vlica  and  Syracuse  Railroad  Cofnjunii  • 
Barbour,  231,  (1849)  ;  Hayes  v.  Wes^ 
Railroad  Corporation,  8  Gushing,  2'0. 1» 
in  the  Southern  States  this  doctrine  ^ 
said  not  to  apply  to  a  case  when  ^Ij^! 
vants  were  both  slaves.  Scudder  ▼.  f*^ 
bridge,  1  Kelly,  195,  (1846). 
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NoTember  25,  1858. 

Attorney^  Striking  off  the  JRolk  —  Service. 

A  rule  nisi  to  strika  an  attorney  off  the  roll,  after  he  has  been  struck  off  the  rolls  of  the  other 

courts,  must  be  served  personally. 

Aihertan  moved  to  make  a  role  absolute  which  called  upon  an 
attoTney  to  show  cause  why  he  should  not  be  struck  off  the  roll 
of  this  court,  he  having  been  struck  off  the  rolls  of  the  Queen's 
Bench  and  Common  Pleas  for  misconduct.  No  cause  was  shown, 
but  it  appeared  that  the  rule  hacf  been  served  at  the  attorney's 
place  of  residence  and  business  upon  his  son,  who  had  previously 
acted  as  his  clerk,  who  said  he  would  give  it  to  his  father  when 
he  came  in. 

Per  Ouriam?  That  is  not  sufficient.  A  rule  of  this  kind  must  be 
served  personaUyi  as  in  the  case  of  attachment. 

Rule  enlarged. 


Percival  V*  Stamp.^ 

Norember  7  and  8, 1858* 

IbseoiUion  —  FL  fa.  —  Illegal  Entry  —  Abcmdonment  of  ExectUion — 
Sheriff^ s  Officer^  Liability  of — Pleading —  Contintuindo. 

The  assistants  of  a  sheriff's  officer,  for  the  purpose  of  executing  a  writ  oi  Ji.fa,,  illegally 
entered  the  plaintiff's  premises  on  a  Sunday,  by  breaking  open  a  widow.  They  aftenvards, 
by  the  officer's  direction,  abandoned  possession  on  the  Monday  following.  On  the  Thurs- 
day after,  the  officer  himself  entered  the  same  premises  to  execute  a  distress  warrant :  — 

BeU,  that  he  was  not  debarred  by  the  act  of  his  assistants  from  selling  the  goods  when  seized 
on  the  second  occasion. 

Qaare,  whether  the  officer  would  have  been  liable,  if  the  illegal  entry  of  his  assistants  on  tho 
Sunday  had  facilitated  his  own  entry  on  the  Thursday,  and  he  had  availed  himself  of  such 
illegal  entry. 

llie  declaration  stated  that  the  defendant,  on  the  6th  of  March,  1853,  broke  and  entered  the 
dwelling-house  and  premises  of  the  plaintiff,  and  continued  and  remained  therein  a  long 
space  of  time,  to  wit,  eight  days :  — 

Bdd^  that  evidence  was  admissible  of  an  entry  on  the  day  first  named,  and  also  on  a  subse- 
quent day,  although  the  defendant  had,  after  the  first  entry,  left  the  premises  without  m- 
tending  to  return. 


^  23  Law  J.  Rep.  (x.  s.)  Exch.  24. 

'  Parke,  B.,  Alderson,  B.,  Platt,  B.,  and  Martin,  B*         _        „       ooo 

'  28  Law  J.  Rep.  (N.  8.)  Exch.  25 ;  9  Exch.  Rep.  167  ;  2  Com.  Law  Rep.  ^»^. 


400  COURT  OF  EXCHEQUER,  1853-54. 

PerdTal  v.  Stamp. 

Trespass.  The  declaration  stated  that  the  defendant,  on  Sondij 
the  6th  of  March,  1853,  broke  and  entered  the  dwelling-house  ud 

i>remises  of  the  plaintiff,  and  continued  and  remained  therein  for  a 
ong  space  of  time,  to  wit,  eight  days,  and  also  unlawfully  seized  aai 
took,  and  afterwards  carried  away,  divers  goods  and  chattels  of  tte 
plaintiff,  to  wit,  &c  There  was  also  a  count  for  the  wrongful  ooih 
version  of  the  plaintiff's  goods. 

Pleas  —  First,  not  guilty ;  secondly,  a  justification  by  the  defend- 
ant as  the  bailiff  of  the  sheriff  of  Kingston-upon-HuU  under  two  wriii 
of  JL  fa.  and  two  warrants,  executed  on  the  Thursday  next  after  4e 
Sunday  mentioned  in  the  declaration ;  thirdly,  a  justification  unds 
a  distress  for  rent  due  to  one  Johnson ;  fourthly,  as  to  continuing  ia 
the  house  after  the  evening  of  the  Tuesday  next  following  the  enlij, 
not  guilty ;  fifthly,  as  to  the  residue,  payment  of  Zh  into  conrt 

Replication  as  to  the  first  four  issues,  joining  issue ;  and  as  to  de 
last  plea  a  traverse  of  the  sufficiency  of  the  sum  of  ZL  to  satisfy  Ae 
plaintifTs  claim. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Yorkshire  Sununs 
Assizes,  the  facts  proved  were  these :  the  defendant,  who  was  aa 
auctioneer  and  sheriffs  officer,  having,  on  the  2d  of  March,  reoei?ed 
a  warrant  directed  to  himself  and  one  Oates  to  levy  on  the  plaintiff's 

foods  for  the  sum  of  38/.,  handed  it  to  one  of  his  assistants  named 
I'Kee,  with  directions  to  him  to  execute  it  IVFKee  with  two  otheis 
(Oates  not  being  one)  thereupon  entered  the  plaintiff's  house  d 
Sunday  the  6th  of  March  by  unfeistening  an  upper  window,  and  con- 
tinued there  till  the  Tuesday  evening,  when  they  withdrew  by  the  de- 
fendant's orders.  On  the  Thursday  following,  the  defendant's  assist- 
ant, named  Smith,  entered  the  plaintifTs  premises  by  the  diredkA 
of  the  defendant  to  execute  a  distress  warrant  received  by  the  latter 
on  that  day,  and  directed  to  him  and  Oates.  The  defendant  did  not 
appear  on  the  premises  until  the  Saturday  following,  when  he  said 
the  goods  under  two  writs  of  jL  fa.^  one  of  which  was  delivered  to 
him  on  that  day,  and  also  under  the  distress  warrant 

Under  these  circumstances  it  was  contended  for  the  plaintiff  that 
the  defendant  was  answerable  for  the  illegal  entry  on  the  Sunday, 
and  that,  at  all  events,  he  could  not  justify  the  entiy  of  his  assistants 
on  the  Thursday,  as  they  were  not  named  in  the  warrant.  The  jmj 
found  a  verdict  for  the  plaintiff  on  the  fourth  issue,  damages  3/^  in 
respect  of  the  remaining  in  possession  from  the  Thursday  till  tbe 
Saturday ;  and  they  also  found  a  verdict  for  the  plaintiff  on  the  first 
plea  of  not  guilty,  and  for  the  defendant  on  the  remaining  pleaSi 
Leave  was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  38^  if  the  court  should  think  that  the  executions  had  been  impro- 
perly executed. 

Hugh  Hill^  for  the  plaintiff,  now  moved  accordingly.  The  defend- 
ant is  liable  for  the  acts  of  his  assistants ;  and  although  he  did  not 
appear  on  the  plaintifTs  premises  until  the  Saturday,  he  is  still  le- 
sponsible  for  their  acts  committed  from  the  Sunday  till  the  Tuesdaj* 
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Again,  he  was  not  authorized  to  direct  Us  assistants  to  enter  on  the 

Thursday. 

[Parke,  B.  The  illegal  act  of  breaking  was  abandoned  by  the 
assistants  on  the  Tuesday.] 

The  defendant,  by  his  servants,  obtains  possession  of  the  house  on 
the  Sunday  by  an  iUegal  act. 

[Parke,  B.  K  an  officer  arrests  a  party  under  an  invalid  warrant, 
he  cannot,  by  afterwards  obtaining  a  valid  warrant,  detain  him  in 
custody ;  but  the  question  is,  whether  the  same  principle  appUes  to 
a  seizure 'of  goods  as  to  an  arrest  of  the  person.  The  goods  cannot 
be  said  to  be  imprisoned. 

Pollock,  C.  B.     The  taking  a  man  in  a  privileged  place  is  action- 
able, but  the  taking  itself  is  goodJ 
Kerbey  v.  Denbt/j  1  Mee.  &  W.  336,  applies. 

[Parke,  B.  The  execution  was  abandoned  on  the  Tuesday,  for  the 
officers  qiiitted  the  house  on  that  day.  Can  the  entry  by  the  defend- 
ant's assistants  on  the  Thursday  be  considered  a  void  act  by  reason 
of  what  had  taken  place  previously  ?  In  the  case  of  a  party  being 
illegally  arrested,  the  question  of  personal  liberty  arises.  But  I  think 
you  wUl  find  a  diffisrent  doctrine  laid  down  in  Semayne^s  C€Lsej5  Rep. 
91 ;  s.  c.  1  Smith's  Ii.  C.  39  ;  with  regard  to  goods.] 

Pollock,  C.  B.  In  this  case  there  will  be  no  rule.  No  doubt  there 
are  decisions  that  a  sheriff  who  has  taken  a  man  illegally  is  not 
entitled  by  afterwards  obtaining  a  regular  writ  to  detain  him  by 
virtue  of  that  writ ;  and  if  a  sheriff  does  take  a  man  illegally,  he 
is  bound,  before  he  assumes  to  keep  him  under  a  valid  writ,  to  give 
lum  an  opportunity  of  going  at  large.  This  proceeds  on  the  principle 
of  favoring  personal  liberty.  But  the  analogy  does  not  hold  with 
respect  to  goods,  as  they  cannot,  with  any  propriety  of  language, 
be  said  to  be  in  a  state  of  confinement. 

Parke,  B.    I  am  of  the  same  opinion.    I  think  the  learned  judge 
was  right  in  the  view  he  took  of  this  case.     The  same  rule  does 
not  apply  to  the  case  of  a  sheriff  seizing  goods  after  an  illegal  entry 
as  holds  with  respect  to  a  sheriff  who,  in  the  first  instance,  arreste 
a  party  illegally  and  then  detains  him  under  a  legal  warrant    That 
point  is  discussed  with  great  ability  in  the  notes  to  Semayne's  case, 
in  the  first  volume  of  Smith's  Leading  Cases,  p.  45.    It  is  contended 
that  the  illegal  seizure  of  the  goods  on  the  Sunday  rendered  illegal 
the  entry  of  the  defendant  on  the  Thursday,  but  the  first  seizure  was 
abandoned  by  the  fact  of  the  officers  afterwards  going  out  of  posses- 
sion.   The  question,  therefore,  attempted  to  be  raised  for  the  plaintiff 
does  not  arise.    If  it  did,  we  should  have  to  consider  the  point    It 
^  appears  that  the  defendant's  assistants  told  the  plaintiff  that  they 
•  had  seized  the  goods,  but  it  does  not  appear  whether  they  excluded 
Wm  from  his  house.    Then  the  defendant  took  the  goods  on  ih^ 
Thursday.    That,  no  doubt,  was  an  interference  in  the  matt^,  hnf, 
unless  he  was  a  trespasser  in  the  first  instance,  his  act  was  valirl,  9m 
he  had  a  good  warrant  of  distress  directed  to  himself.    The  s^i/o^A 

34* 
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on  the  Thursday  was  valid  unless  it  was  tainted  by  the  original  A- 
legal  taking  on  the  Sunday.  But  it  was  not  so  tainted  unless  it  cu 
be  shown  that  the  doctrine  as  to  illegal  arrests  applies  to  the  case  of 
goods.  In  the  case  of  an  illegal  arrest,  we  should  discharge  the  paztj 
out  of  custody.  Here,  the  seizing  the  goods  on  the  Sunday  gave  d0 
additional  facility  to  the  seizing  them  on  the  Thursday.  The  de- 
fendant was  entitled  to  take  the  goods  at  any  time. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  refused, 

Millwardj  on  the  following  day,  moved,  on  the  part  of  the  de- 
fendant, to  enter  the  verdict  on  the  issue  on  not  guUty  to  the  fizst 
count  for  him,  on  the  ground  that  under  the  form  of  tiie  dedaratiaii 
the  plaintiff  was  not  entitled  to  give  in  evidence  any  trespass  afler 
the  premises  had  been  left  on  the  Tuesday  evening.  The  qu^icttie 
arises  on  the  peculiar  form  of  the  declaration.  It  does  not  alk^ 
that  the  trespasses  ^ere  committed  on  divers  days  and  times,  or  it 
the  old  form  ^^  continuing  the  said  trespass,"  but  that  the  defendank 
on  a  given  day  broke  and  entered  and  continued  and  remained  tiia» 
in.  It  should  have  been  that  he  trespassed  on  divers  days  and  timet 
Earl  of  Manchester  v.  Vdlej  1  Wms.  Saund.  23.  It  points  only  1o 
one  trespass.  In  several  cases  it  has  been  held  that  where  the  tzes- 
pass  was  alleged  with  a  corUinuando^  evidence  of  other  acts  of  tze»> 
pass  was  admissible ;  but  in  all  those  cases  there  was  a  contmniiig 
trespass,  or  a  continued  repetition  of  trespasses.  He  refened  tD 
Burgess  v.  Freelove^  2  Boa.  &  P.  425 ;  English  v.  Purser^  6  East,  39Sl 

[Parke,  B.  It  is  odd  that  there  should  be  a  distinction  between 
continuing  trespasses  and  continuing  in  a  house  trespassing.  I  caih 
not  conceive  any  distinction.] 

The  allegation  here  is,  that  the  defendant  broke  and  entered  on 
one  day  and  contumed  in  the  house.  That  is  not  equivalent  to  aa 
averment  that  the  trespasses  were  continuing.  A  continuing  trespas 
has  a  technical  meaning.  Brook  v.  Bishop^  2  Ld.  Baym.  823 ;  s.  c.  7 
Mod.  152 ;  Monckton  v.  Pashley^  Ibid.  974. 

Parke,  B.  I  think  it  is  impossible  to  draw  the  distinction  con- 
tended for.  I  assume  that  in  this  case  the  defendant  trespassed  aiid 
went  away  not  intending  to  return,  but  did  afterwards  return.  Thit 
state  of  facts  is  within  the  declaration,  which  only  means  that  the 
defendsmt  trespassed  on  Sunday  and  on  some  other  days.  It  is  aa- 
nessary  to  prove  a  continuous  trespass. 

Pollock,  C.  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

RnUe  refused* 
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NicHOLLS  and  others  v.  Diamond^ 

NoYemberS,  1853. 

BUI  of  Exchange  —  Acceptance  — Want  of  Authority — Personal  LiO' 

bilUy. 

A  bill  of  exchange  directed  to  the  defendant  thus :  "  To  J.  J>.,  Parser,  West  Downs  llining 
Company/'  was  accepted  by  him  in  these  terms :  "  J.  D.  accepted  per  proc.  West  Downs 
Mining  Company."  J.  D.  was  a  member  of  the  company,  bat  was  not  aathorised  to  ao 
oept  bills  on  their  behalf:— 

Edd,  that  he  was  personally  liable,  [althongh  he  stated  at  the  time  of  accepting,  that  he 
would  not  be  personally  bound.] 

Assumpsit  on  two  bills  of  exchange  for  64^  Is.  each,  drawn  by  the 
plaintifis  upon  and  accepted  by  the  defendant 

Plea.     Non  acceptavit. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Exeter  Summer  Assizes, 

the  facts  were  these :  —  The  defendant  was  the  purser  of  the  West 

Downs  Mining  Company  and  also  a  shareholder  in  the  company,  and 

the  bill  upon  which  the  action  was  brought  were  directed  to  him 

thus:  "  To  Mr.  James  Diamond,  purser.  West  Downs  Mining  Com- 

pany.'^    The  acceptance  was  in  this  form :  ^  James  Diamond,  accept' 

ed  per  proc.  West  Downs  Mining  Company."   The  defendant,  at  the 

time  of  accepting  the  bills,  stated  that  he  would  not  be  personally 

bound ;  and  he  was  not  in  fact  authorized  by  the  company  to  accept 

bills.     For  the  defendant,  it  was  contended  that  the  bills  were  not 

drawn  according  to  the  custom  of  merchants,  and  that  he  was  not 

tiable.     The  learned  judge  oyerruled  the  objection,  being  of  opinion 

that  the  defendant  was  personally  bound  by  his  acceptance,  and  under 

his  Lordship's  direction  the  jury  found  a  verdict  for  the  plainfitfa  foe 

the  amount  claimed,  leave  being  reserved  to  the  defendant  to  move 

to  enter  a  verdict  for  hiuL 

Montctgue  Smith  now  moved  accordingly.  The  action  is  not  maio-* 

tainable  on  the  bill  by  the  custom  of  merchants.     The  company  -ire 

not  liable  on  this  bill ;  and  it  would  be  hard  to  make  the  defendant 

responsible  when  he  stated  that  he  would  not  be  personally  iiahte^ 

more  especially  as  he  could  not  have  pleaded  in  abatem#?nr  -h*»  non-' 

joinder  of  the  members  of  the  company.     Again,  no  parry  .-   w.tpi 

as  acceptor  except  the  party  to  whom  the  bill  is  ^\rf*^*^f\,  *.»<!    '•.'? 

hill  is  addressed  to  the  defendant  aa  punier  of  -he  W*at   .v>'»'i^ 

Mining  Company.    PolkUl  v.  Waiter.  3  B.  Jt  Ad.  I  I4w  and  ^/'  ^'-V 

Buckley  in  re  Oarke,  U  Mee.  ic  W.  46a 

[Aldebsou,  R    The  address  to  him  La  that  Uyrm  >  ^^a-xv**  * 
only 


*  2a  Law  X  Sep.  (x.  s.)  JZjwb. ; .  l  "^m  '.jt^  /^v 
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Parke,  B.  The  bill  is  drawn  on  him  individually,  and  he  accept 
it  for  the  company  of  which  he  is  a  member.  He  is  not  the  ks 
bound  because  he  accepts  it  for  himself  and  others.  He  was  not 
compelled  to  include  the  others ;  they  are  not  bound,  but  he  i&] 

The  plaintiff  is  seeking  to  to  a  man  individually  who  states  ex- 
pressly that  he  does  not  intend  to  bind  himself. 

[Pollock,  C.  B.  He  cannot  take  advantage  of  the  firm,  not  beii; 
bound.     He  may  bind  himself.] 

He  cited  BuU  v.  Morrell,  12  Ad.  &  E.  745. 

[Parke,  B.  Here  is  a  bUl  directed  to  A  by  a  certain  descriptm 
A  accepts  it  in  his  own  handwriting,  for  himself  and  also  for  B,  C, 
and  D.  Surely  A  is  bound,  although  the  three  others  may  oot  he 
bound.] 

Pollock,  C.  B.  There  will  be  no  rule.  In  this  case  the  defendaat 
accepts  for  himself  and  others.  Now,  this  he  had  no  right  to  d(^  if 
either  he  were  a  member  of  a  firm  having  no  authority  from  the  fem 
to  accept  bills,  or  if  the  bill  had  been  accepted  bv  him  to  pay  his 
private  debt  In  this  case  he  has  accepted  the  bill  lot  himself  and  a 
firm,  having,  in  fact,  no  authority  to  accept  it  for  the  firm ;  but  he 
cannot  on  that  account  be  the  less  liable  personally. 

Parke,  B.  I  think  the  judge  at  the  trial  was  right  in  the  view  he 
took  of  this  case.  The  bill  was  directed  to  the  defendant  personally. 
He  was  the  drawee,  and  he  accepted  the  biQ  on  behalf  of  the  com- 
pany. Now,  if  he  were  the  agent  for  the  company,  and  that  oom- 
pany  consisted  of  himself  and  five  others,  then  he  had  the  powaio 
bind  himself  as  principal  and  the  others  as  agent.  But,  if  he  had  do 
authority  to  bind  the  five,  then  he  alone  is  bound  as  the  drawee,  being 
made  Uable  by  what  he  has  signed  in  his  own  name.  He  cannot  be 
agent  for  himself,  and  therefore  he  binds  himself  as  principal 

Alderson,  B.  I  am  of  the  same  opinion.  The  bill  is  drawn  njwfl 
the  defendant  personcdly.  He  accepts  it  for  himself  and  others.  o& 
is  not  entitled  to  accept  it  for  others,  but  he  has  a  right  ix>  accept" 
for  himself.  He  does  not  the  less  accept  the  bill  for  himself  because 
he  had  no  right  to  accept  it  for  others.  . 

ROe  refusd 
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IRaSTBICK  9.  ThB  DbBBTSHIKS,  Sr^FFOSlHBnS  JLXH  WoBCBSTEKSHnS 

Bjlilwat  CoaPAsrr.^ 


Shareholders  —  Evidence  —  Raider  —  EBtemHom,  Seift  facias  for. 


An  affidaTil  in  snpport  of  an  mpfi^catitm  imder  the  Compma^ts'  Oanie  OwsizcjdAroo  A% 
8  &  9  VlcL  c  16,  for  a  tare  /ados  for  cxecacoa  «^ala«t  a  flkardbpcySr  c<i  «  .*^ira 
ngahist  a  imilway  oompanr,  stued  that  tbe  deponei  **  kaviii^  been  $?o*ii  a  ^  asata 
to  obtain  a  sight  of  toe  register,  and  so  obcain  aatfaesiic  afti  cfioal  aitfocvArioa  oa 
subject,  deponent  institnted  inquiries  aiiuMdt  as  to  vbo  tt^j  vere  db^e  ^h^r^tic. I-±rs  of 
company,  and  hath  been  credibl j  infonned  bj  panies  odScialij  coonccEed  vi:i*  ±ie  «aid 
railway,  and  which  information  deponent  Tenly' believes  to  be  tree,  that  dke  saul  J.  J.  F^ 
idio  has  been  a  director  of  the  said  oompanj'fioin  the  coaaniaioeaBem.  was  a  d^Jj  regai- 
tered  shareholder  of  seventy  shares  in  the  said  company,  and  sitau  l,06o/.  w^ls  dse  iheRoa 
in  respect  of  sabscriptions  not  called  op,  the  shares  in  the  said  company  bein^  IQL  shares^ 
and  only  41.  lOt.  per  share  haTing  been  paid  np  or  called :  — 

HMy  that  this  affidarit  nnansweied  was  good  primmjaae  eridcnee  of  the  party  bemg  a  daie- 

holder  of  the  company. 

This  was  a  rule  calling  on  Sir  J.  F.  Fitzgerald  to  show  canfie  why 
a  writ  of  scire  facias  for  having  execution  on  a  judgment  obtained  by 
the  plaintiff  in  this  case,  shoold  not  be  issued  against  him  as  a  share* 
holder  in  the  Derbyshire,  Staffordshire  and  Worcestershire  Junction 
fiailway,  to  recover  the  sum  of  275^  recovered  by  the  plaintiff  by  a 
judgment  in  this  action.  The  rule  was  obtained  under  the  36th 
section  of  the  8  &  9  Vict.  c.  16,  the  Companies  Clauses  Consolida- 
tion Act.  That  section  is  as  follows :  —  "  K  any  execution,  either  in 
law  or  in  equity,  shall  have  been  issued  against  the  property  or  effects 
of  the  company,  and  if  there  cannot  be  found  sufficient  whereon  to 
levy  such  execution,  then  such  execution  may  be  issued  against  any 
of  the  shareholders  to  the  extent  of  their  shares  respectively  in  the. 
capital  of  the  company  not  then  paid  up,  &c. ;  and  for  the  purpose 
of  ascertaining  the  names  of  the  shareholders,  and  the  amount  of 
capital  remaining  to  be  paid  upon  their  respective  shares,  it  shall  be 
lawful  for  any  person  entitled  to  any  such  execution,  at  all  reasonable 
times,  to  inspect  the  register  of  shareholders  without  fee." 

The  affidavit  on  which  the  rule  had  been  obtained  was  in  these 
terms:  —  "This  deponent  saith,  that  having  been  foiled  in  his  at- 
tempts to  obtain  a  sight  of  the  registry,  and  so  obtaining  authentic 
and  official  information  on  the  subject,  deponent  instituted  inquiries 
aliunde  as  to  who  really  were  the  shareholders  of  the  company,  and 
hath  been  credibly  informed  by  parties  officiaUy  connected  with  the 
said  railway,  and  which  information  deponent  verily  believes  to  be 
true,  that  the  said  Sir  John  Foster  Fitzgerald,  who  has  been  a  director 
of  the  said  company  from  the  commencement,  was  a  duly  registered 
shareholder  of  seventy  shares,  and  that  lfiS5L  was  due  thereon  m 
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respect  of  subscriptions  not  called  up,  the  shares  in  the  said  computj 
being  20L  shares,  and  only  4^  10^.  per  share  having  been  paid  up  ci 
called" 

Tindal  Atkinson  showed  cause.  Sir  J.  F.  Fitzgerald  cannot  be 
considered  as  being  before  the  court  at  €dl,  for  the  affidavit  is  Dot 
sufficient  to  give  the  court  power  to  deal  with  this  case.  This  qa» 
tion  turns  upon  the  36th  section  of  the  8  &  9  Vict.  c.  16,  which  enarti 
that  for  the  purpose  of  ascertaining  the  names  of  shareholdeis  aaj 
person  en^tled  to  execution  may  inspect  the  register  of  shsunefaoldeR. 
This  course  has  not  been  taken  by  the  plaintiif  in  this  case.  He  Ins, 
on  the  contrary,  resorted  to  mere  hearsay  evidence  of  8ir  J.  Fit2g^ 
raid  being  a  shareholder.  The  affidavit  does  not  entitle  the  plaintif 
to  make  this  application. 

[Park,  B.  The  act  of  parliament  does  not  preclude  a  creditor  ism 
obtaining  other  evidence  than  the  register  of  a  party  being  a  sbai^ 
holder.     Is  there  any  answer  to  this  part  of  the  siffidavit  ?] 

No  affidavit  in  answer  has  been  made,  and  it  is  submitted  that  nsat 
is  requisite. 

[Platt,  B.  Surely  that  is  sufficient,  the  plaintiflPs  affidavit  being 
unanswered.     A  good  primd  facie  case  has  been  made  out.] 


Selfe^  in  support  of  the  rule,  was  not  called  upon. 
Per  Curiam,^    The  rule  must  be  absolute. 


Rule  absobde* 


Richards  t;.  Rose.^ 

Norember  12^  1853. 

Easement  —  Party  Walls  —  Mutual  Right  of  Support  —  DatM^" 

New  Trial  —  Compromise  by  Jury. 

Where  the  owner  of  land  bnilds  houses  upon  it,  adioining  each  other  so  as  to  reqniie  iiuB>* 
support,  there  is,  cither  hj  a  presumed  grant,  or  by  a  presumed  reserration,  a  right  to  a* 
mutual  support,  and  such  rigbt  is  not  sSfected  by  subsequent  subdivision  of  the  propertf- 

Therefore,  where  B.,  the  owner  in  fee,  demised  land  to  F.  on  a  building  lease,  and  P-  f^w^ 
two  houses  adjoining  each  other,  and  subsequentlr  underleased  to  W.,  who  mortgaged  w 
two  houses,  and  the  assignee  of  the  mortgagee  under  a  power  of  sale,  sold  one  hoo^  ^  ^ 
plaintiff,  and  subscquenuy  sold  the  other  to  the  defendant,  it  was 

Held,  that  the  plaintiff  was  entitled  to  maintain  an  action  against  the  defendant  for  ^^^ 
in^  under  his  own  house,  and  removing  his  own  soil,  whereby  the  plaintifiTs  house  vas  <»' 
pnved  of  support,  and  sank. 


1  Pollock,  C.  B.,  Parke,  B.,  Alberson,  B.,  and  Platt,  B. 
a  23  Law  J. Rep.  (n. s.)  Exch.  8 ;  9  Exch.Rep.2I8;  17jur.  1036;  2  Common U' 
Bep.  311. 
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▲  maw  trial  will  not  be  graated  on  tlw  groand  diat  fimai  ihr  amaD  anoont  cif  dsmacrm  tlie 
jury  mast  hare  come  to  a  oomprooiise,  imkas,  tram  the  drcBBSttBoe  of  the  casc^  it  is  eri- 
dent  that  there  has  been  a  total  refosal  on  die  part  of  die  jmon  to  discbai^  their  dotr, 
and  the  verdict  is  neoeGsaiiljr  whoDj  inooBsisieBL 

The  first  oomit  of  the  dedaratioa  alleged  that  liie  plaintiff  was 
possessed  of  a  jnessaage  or  dwrilingJicNise  adjoining  a  messoage 
ajid  dwelling-house  of  the  defendant,  and  ^was  entitled  to  hare  the 
same  supported  by  the  messuage  and  pmniaes  of  the  defendant,  vet 
the  defendant  -wrongfully  dug  and  excavated  his  pranises  and  unlaw* 
fnlly  made  a  drain,  hole,  and  tunnel,  and  lemoTed  and  took  away 
part  of  his,  the  defendant's  land,  and  thereby  depived  the  plaintiff^s 
messuage  of  the  support  to  which  it  was  entitled.  A  second  count 
alleged  that  the  defendant  so  negligently  dug,  excavated,  and  tun* 
nelled  a  certain  drain,  &c.,  that  the  walls  of  the  plaintiff's  house 
cracked,  sank,  gave  way  and  subsided.  The  defendant  pleaded  that 
the  plaintiff  was  not  entitled  to  have  her  house  supported  by  the 
defendant's  land  and  premises  adjoining. 

At  the  trial,  before  the  Chief  Baion,  at  the  Sittings  for  Middlesex, 
after  Trinity  term,  it  appeared  that  the  plaintiff  was  the  owner  of  the 
lease  of  the  house  No.  6  Alfred  Place,  Camden  Town,  and  the  defendant 
held  the  lease  of  the  adjoining  house,  No.  5.   The  site  of  both  houses 
was  originally  the  freehold  of  one  Alfred  Batson,  who  demised  the 
same  on  a  building  lease  to  S.  O.  Pierce,  and  the  two  houses  were 
built.  There  was  no  evidence  as  to  which  house  was  built  first  Pierce, 
by  separate  leases,  dated  the  20th  of  August,  1847,  sub-let  to  E.  Wat- 
mough  for  ninety-nine  years.     Watmough  shortly  afterwards  mort- 
gaged the  two  houses  at  the  same  time  to  J.  B.  Brown,  who,  on  the 
20th  of  October,  1847,  assigned  the  mortgage  to  H.  HaUiday.     Hal- 
liday,  under  a  power  of  sale,  sold  the  two  houses  by  auction,  and 
No.  6  was  purchased  by  the  plaintiff,  the  conveyance  bearing  date 
the  11th  of  July,  1849.     The  defendant  was  in  like  manner  the  pur- 
chaser of  No.  5;  his  conveyance  bore  date  the  3d  of  September,  1849. 
When  the  houses  were  built  there  vr^B  no  sewer  under  them.     The 
defendant,  with  the  consent  of  the  commissioners  of  sewers,  con- 
structed one  under  his  own  house,  and  conununicated  with  the  street 
sewer,  and  this  was  the  cause  of  the  action.     A  verdict  was  found 
for  the  plaintiff,  damages  25/.,  vnih.  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him  if  the  court  should  be  of  opinion  that  there 
was  no  such  right  to  the  support  of  the  adjoining  soil  as  alleged. 

Lushj^  moved  accordingly,  and  also  for  a  new  trial,  on  the  ground 
tiiat  the  verdict  was  against  evidence.  The  question  is  simply,  whe- 
ther the  defendant  had  the  right  contended  for;  as  there  was  no 
evidence  of  carelessness  to  support  the  second  count  of  the  declara- 
tion. 

[Parke,  B.  Did  not  the  mortgagee,  by  making  one  assignment 
before  the  other,  in  effect  grant  a  right  of  support  ?] 


1  Nov.  8,  hdfote  Pollock,  C.  B.,  Fabkk,  B.,  Aldersom,  B.,  and  Mabtin,  B. 
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If  it  depended  upon  priority,  it  would  be  a  question  -which  boDK 
was  first  built,  and  there  was  no  evidence  on  that  point. 

[Parke,  B.  Both  houses  may  have  the  right  of  sappoit,  die  cm 
by  the  other.] 

There  is  no  decision  to  the  effect,  that  where  two  leases  are  gnas* 
ed  at  the  same  time,  any  right  of  support  exists. 

[Parke,  B.  Here  the  legal  interest  is  combined  and  vested  in  cm 
mortgagee.   Could  not  he  carve  out  parcels  and  rights  as  he  pleased^ 

No  ;  not  to  the  prejudice  of  the  original  lessor.  The  lease  to  the 
defendant  conveyed  ^<all  the  rights,  members,  and  appurtenances,  ud 
all  the  estate,  right,  and  title  of  the  mortgagee." 

[Parke,  B.  Does  not  the  lessor  by  implication  grant  or  resenea 
right  to  easements,  whether  it  be  the  right  of  support  or  lights  ?  h 
it  contended  that  the  defendant  could,  under  similar  circumstaocc^ 
block  up  lights  ?  I  do  not  see  that  any  different  rule  exists  as  to  ike 
support  of  houses.  Priority  does  not  make  any  difference^  Eatk 
should  enjoy  the  support  of  the  other.  There  was  a  similar  case 
moved  before  us  a  term  or  two  ago. 

Martin,  B.,  referred  to  Pinnington  v.  Galkmdj  22  Ijaw  J.  Rep.  (k.  &) 
Exch.  848 ;  s.  c.  20  Eng.  B«p.  561.1 

He  then  urged  as  an  additional  ground  for  a  new  trial,  tiiat  the 
damages  were  so  small  that  the  jury  must  have  given  their  v 
as  a  compromise,  and  without  any  real  agreement  of  opinion. 

Our.  adv,  mitt. 
Judgment  was  now  deUvered  by 

Pollock,  C.  B.  In  this  case  the  rule  will  not  be  granted  upon  tb 
point  reserved,  because  it  seems  very  clear  that  where  a  numb^  of 
houses  are  built  upon  a  spot  of  ground  all  belonging  to  the  same 
person,  and  all  built  together,  and  obviously  requiring  mutual  sof 
port,  each  of  the  other,  for  the  purpose  of  their  common  protectkn 
and  security,  whether  the  owner  parts  first  with  one  and  then  uritk 
another,  or  parts  with  two  together,  and  afterwards  sub-divides  either 
by  mortgage,  or  sale,  or  devise,  or  in  any  other  way,  it  should  &B&n 
necessary  as  a  matter  of  common  sense  that  the  circumstance  of 
whether  the  houses  were  separated  at  one  time  or  at  different  tim» 
never  could  make  any  difference  as  to  what  ought  to  be  the  result, 
inasmuch  as  the  houses  were  originally  built  depending  upon  eadi 
other,  and  each  required  the  assistsmce  of  the  other.  It  seems  a  matter 
of  plain  common  sense  that  that  must  continue,  and  that  no  man 
who  becomes  possessed  of  one  of  the  houses  by  any  means  whateTcr 
can  be  in  a  situation  to  say  to  his  neighbors,  ^  You  are  not  entitled 
to  the  protection  of  my  house.  I  will  pull  my  house  down,  and  let 
the  houses  on  each  side  collapse  and  fall  into  the  ruins  of  my  own." 
It  seems  to  me  impossible  not  to  come  to  the  conclusion,  that  i» 
law  must  be  in  strictness  with  what  is  so  plain  and  sensible.  There  is 
a  case,  however,  of  Pinning'ton  v.  OaUand,  decided  in  this  court  in 
July  last,  which  comes  pretty  much  to  the  same  result,  although  it 
has  reference- to  a  right  of  way,  and  not  a  right  to  support    We  aie 
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all  of  opinion  that  where  houses  have  thus  been  erected  in  common 
by  the  same  owner  on  a  spot  of  ground  necessarily  requiring  their 
mutual  support,  either  by  a  presumed  grant  or  by  a  presumed  reser- 
vation, the  same  mutaal  dependence  of  each  house  on  the  rest  re- 
mains, and  therefore  there  is  no  foundation  for  the  point  reserved, 
that  the  house  had  not  a  right  to  the  support  of  the  neighboring 
houses,  and  the  rule  will  be  remsed.  If  the  court  had  been  of  opinion, 
under  such  circumstances,  that  there  was  no  evidence  that  the  one 
house  was  entitled  to  the  support  of  the  other,  a  rule  would  have 
been  granted  to  enter  the  verdict  for  the  defendant. 

There  ^vas  another  point  raised,  namely,  that  the  damages  found 
were  only  26/.,  whereas  the  injury  probably  was  as  much  as  between 
1002.  and  200/.,  and  that  the  verdict  of  the  jury  must,  therefore, 
have  been  8ome%  compromise  or  other  which  required  revision.     It 
appears  to  us,  however,  that  although  there  are  cases  where  that  prin- 
ciple would  prevail,  as  for  instance  if  there  was  an  action  on  a  bill 
of  exchange,  and  there  was  only  one  plea  that  the  bill  was  forged, 
and  the  jury  found  a  verdict  for  the  plaintiff  damages  one  farthing, 
compromising  the  matter  by  finding  that  the  biU  was  not  forged  and 
yet  giving  the  plaintiff  only  one  farthing,  the  court,  I  think,  would 
there  see  that  there  had  been  a  total  refusal  on  the  pairt  of  the  jurors 
fairly  to  discharge  their  duty,  and  the  verdict  would  be  necessarily 
wholly  inconsistent.   That,  however,  is  not  quite  the  case  where  there 
are  damages ;  and  I  remember  very  well,  pressing  on  the  jury  that 
they  were  by  no  means  to  consider  all  the  oamage  that  ensued  to  be 
the  result  of  this  injury,  because  some  of  it  might  have  arisen  from 
the  house  being  built  upon  a  foundation  that  gave  way,  and  there 
was  some  color  for  that  view  of  the  subject     The  court,  therefore, 
are  of  opinion  that  if  they  were  to  grant  a  rule  on  that  ground  it 
could  not  be  granted  except  on  payment  of  costs,  and  with  that  con- 
dition, or  with  that  term  the  defendant's  counsel  expressly  said  he  did 
not  desire  to  have  a  rule ;  therefore,  there  will  be  no  rule  upon  that 
ground,  and  the  rule  will  be  refused  on  the  other,  inasmuch  as  the 
court  think  the  point  reserved  ought  to  be  decided  in  favor  of  the 
plaintiff. 

Ride  refused. 


Flowebs  v.  Welch.' 

Norember,  17, 1853. 

Writ  of  Trial  — Notice  of  Trial— hsue  and  Issues  —  Time  to 

Reply  —  Irregularity. 

The  defendant  having  obtained  time  to  plead,  taking  short  notice  of  trial,  if  necessary,  before 
the  sheriflF,  deliyered  two  pleas  on  the  5th  of  August,  whereupon  the  defendant  on  the  10th 
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delirered  a  replication  j<Hiung  iBsae  on  the  pleas,  and  on  die  folknriiir  daj  ddmndii 
issue  with  notice  of  trial  indorsed  to  try  the  issne  before  the  sheriff  onuie  ISth.  Tk^ 
fendant  having  returned  the  issne  and  notice  of  trial,  and  the  canse  having  been  tiiei  k 
his  absence,  it  was  objected  that  the  plaintiff  was  not  entitled  to  give  short  notice  of  lM\ 
and  that  the  word ''  issne  "  had  been  impioperljr  used  for  "  issues  " : — 

H^  that  the  writ  of  trial  was  good. 

This  was  a  role  calling  on  the  plaintiff  to  show  caoae  vhy  tk 
writ  of  trial  and  all  subsequent  proceedings  should  not  be  setaadi 
for  iiregularily.  The  declaration,  which  was  for  use  and  occopiU]^ 
having  been  aelivered  on  the  23d  of  July  last,  the  defendant  obtained 
an  order  for  four  days  further  time  to  plead,  taking  short  noticed 
trial,  if  necessary,  before  the  sheriff  On  the  5th  the  defendant  defir- 
ered  two  pleas.  On  the  10th  the  plaintiff  delivered  a  leplicaiko, 
joining  issue  on  the  defendant's  pleas,  not  having  b^en  able  to  obtui 
it  from  his  pleader  at  an  earlier  period  On  the  11th  the  plaiatiir 
delivered  the  issue  with  notice  of  trial  indorsed  thereon  to  liy  Ac 
issue  before  the  sheriff  on  the  18th.  This  issue  the  defendant  letami 
on  the  12th,  stating  the  notice  fo  be  infomiaL  The  trial  took  pboe 
on  the  18th,  and  the  defendant  not  appearing,  the  plaintiff  ohimti 
a  verdict.  The  rule  was  obtained  on  two  grouncb — 1st,  tiiattke 
notice  of  trial  was  bad,  as  it  was  a  notice  to  try  the  issue  instead  of 
the  issues.  2dly,  that  short  notice  of  trial  was  not  '^  necessary,"  iott* 
much  as  the  plaintiff  was  not  entitled  to  take  five  days  to  a4]d  the 
similiter. 

Oarthj  for  the  plaintiff,  showed  cause.  There  is  no  weight  io  ik 
first  objection,  for,  although  there  are  two  pleas  in  this  case,  there  is, 
in  truth,  but  one  issue,  which  is  a  divisible  one.  The  role  was  d^ 
tained  on  the  authority  of  Towers  v.  Turner^  4  DowL  &  Ia  P*  C.177t 
but  that  case  is  not  an  authority  against  the  plaintifi^  since  the 
language  of  the  court  as  to  this  point  was  extra-judicial  (He  w 
then  stopped  by  the  court) 

Bamardj  in  support  of  the  rule.  The  plaintiff  was  bound  to  gi^ 
a  longer  notice  of  triaL  He  had  no  right  to  take  five  days  for  i^ 
mere  purpose  of  adding  the  similiter. 

[Aldebson,  B.     a.  special  replication  might  have  become  oeces' 

roLLocK,  C.  B.  He  took  the  time  the  law  gave  him  to  replf. 
Why  is  he  to  be  hurried  in  delivering  his  replication  because  tje 
defendant  obtains  a  long  time  to  plead.  The  regular  practice  of  ^ 
court  brought  the  plaintiff  to  the  9th  of  August  K  he  waa  nfl«* 
to  give  ten  days'  notice  he  was  at  liberty  to  give  four. 

r ARKE,  B.  The  defendant  by  obtaining  further  time  to  plead  csxi' 
not  deprive  the  plaintiff  of  ai  privilege  that  he  possessed  before.] 

The  case  of  Towers  v.  IStrner  is  in  point  Besides,  the  form  ff^ 
in  the  Common  Law  Procedure  Act  uses  the  words  "  i^ue  or  issQ* 

[Parke,  C.     This  is  in  truth  but  one  issue.] 

Pollock,  C.  B.    The  legislature  having  abolished  special  deino^ 
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'^rs,  it  is  quite  time  for  courts  of  justice  to  act  upon  what  parties 
mderstand  to  be  the  meaning  of  the  language  they  employ.  Here 
lie  pBities  must  have  understood  that  they  came  to  try  all  the  issues 
raised  on  the  record.  We  ought  to  act  in  the  spirit  of  the  legislature, 
n^faich  by  abolishing  special  demurrers  meant  to  intimate  that  weight 
ought  not  to  be  given  to  mere  matters  of  form  and  technicality.  The 
legislature  has  discountenanced  such  a  course,  and  as  no  one  has  been 
misled  by  this  notice  of  trial,  it  would  be  discreditable  in  the  court  to 
give  effect  to  the  objection  raised  by  the  defendant.  The  rule  will  be 
absolate  for  a  new  trial,  on  payment  of  costs  by  the  defendant. 

Parkk,  B.  I  am  of  the  same  opinion.  There  is,  in  truth,  but  one 
issue  in  the  case. 

Alberson,  B.  To  give  effect  to  this  objection  would,  in  effect,  be 
to  allow  special  demurrers  in  matters  of  practice.  The  decision  of 
the  Court  of  Common  Pleas  was  delivered  at  a  time  when  special 
demurrers  existed. 

Platt,  B.9  concurred^ 

JRiife  abioluie  on  payment  of  costs. 


COUNTY  COUBT  APPEAL. 

Fiee,  appellant,  Wilkinson,  respondent.^ 

NoYember  14, 1853. 

Cawnty  Court  —  Appeal —  Signing  Imperfect  Case. 

A  conn^jr  conrt  jndge,  in  settling  a  case  for  an  appeal,  directed  that  a  certain  document 
Bhonld  be  inserted,  and  he  signed  the  rough  draft  upon  the  understanding  that  the  docu- 
ment was  to  be  set  forth  in  the  fiur  copj.  The  dran  was  also  sealed  with  the  seal  of  the 
county  court.  The  judge  afterwards  refused  to  sisn  the  fair  copy^containing  the  document, 
he  then  considering  that  he  yfsa  fundus  officio  by  having  signed  the  improper  draft :  — 

Edd^  that  the  judge  was  notyiinc^iis  officio^  but  that  he  ought  to  sign  and  send  up  the  perfect 
csise. 

In  this  instance  a  rule  nisi  had  been  obtained  to  strike  out  the 
countv  court  appeal,  on  the  ground  thax  two  copies  of  the  case  had  not 
been  left  at  the  rule  office  within  three  clear  days  of  the  sealing  and 
signing  of  the  case  by  the  judge,  pursuant  to  the  163d  rule  of  the 
new  Rules  of  Practice  of  the  County  Ck)urts. 

The  following  facts  appeared  from  the  affidavits:— Wilkinson,  the 


»  23  Law  J.  Rep.  (n.  b.)  Exch.  6.    Before  Pollock,  C.  B.,  Parke,  B.,  Aldbb- 
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respondent,  had  brought  a  plaint  in  the  County  Court  for  the  hmdi 
of  a  warranty  of  the  eoondness  of  a  horse,  and  had  recovered  50L 
damages.  The  defendant  appealed  against  the  decision.  The  ps^ 
ties,  not  agreeing  in  the  case  to  be  stated,  went  before  the  Coanij 
Court  judge  on  the  1st  of  July,  and  he  then  settled  the  case,  and 
directed  that  the  receipt  for  the  price  of  the  horse,  which  contained 
the  terms  of  the  warranty,  should  be  inserted  in  the  cfise,  andtU 
the  summons  should  also  be  set  out.  The  judge  then  signed  ^ 
draft  case,  upon  the  understanding  that  these  two  documents  ^odU 
be  set  out  in  the  fair  copy,  and  he  stated  that  he  would  sign  the  && 
copy  when  it  was  presented  to  him.  This  draft  case  was  also  sealed 
with  the  seal  of  the  court  It  was  not  until  the  4fh  of  July  that  tke 
defendant's  attorney  got  the  receipt  from  the  plaintiff's  attorney; 
after  obtaining  which,  the  defendant's  attorney  prepared  the  fair  cofj 
of  the  case,  and  inserted  both  the  document  above  mentioned,  aod 
in  a  few  days  presented  it  to  the  judge  for  his  signature.  The  latier, 
however,  answered  that,  whatever  he  might  have  said  before,  he  now 
considered  himself  functus  officio^  and  he  declined  to  sign  the  cait 
The  appellant  therefore  brought  into  court  the  rough  draft  case  so 
signed  and  sealed.  No  copies  of  that  case  had  been  sent  to  the  nile 
office  within  three  days  after  the  draft  had  been  signed  and  sealed 

Bramwell  showed  cause.  The  court  will  not  strike  out  this  appeal, 
but  will  hear  it  and  decide  it  It  is  clear  the  case  which  ought  lo  be 
brought  before  the  court  is  the  settled  case  which  the  judge  promised, 
but  afterwards  refused,  to  sign.  If  the  court  cannot  take  that  as  4e 
case,  they  will  hear  the  case  argued  on  the  original  rough  draft  whick 
was  signed  by  the  judge.  It  is  through  the  fault  of  tbe  respoDd«ii 
alone  that  the  appellant  was  not  able  to  comply  with  all  the  reqau- 
ites  of  the  practice  of  the  court,  and  serve  the  copies  of  the  case  ia 
due  time. 

Oripps^  in  support  of  the  rule.  The  general  rules  of  practice  of 
the  county  courts  are  made  under  the  statute,  and  are  as  ™P^^*^ 
as  an  act  of  parliament.  This  court  has  no  power  to  dispense  witk 
any  of  them.  It  is  required  by  those  rules  that  two  copies  of  4c 
case,  signed  and  sealed  by  the  judge,  should  be  left  at  the  rule  ofiof 
within  three  days  after  the  case  is  signed.     This  has  not  been  done. 

[Parke,  B.  The  judge  has  not  signed  any  perfect  case.  He  a* 
tended  the  receipt  and  summons  to  be  inserted.] 

He  has  signed  one  case,  and  he  has  refused  to  sign  any  other. 
This  court  has  no  power  to  compel  him.  . 

[Platt,  B.  This  rough  draft  is  not  a  proper  case  to  be  presented 
to  this  court 

Alderson,  B.     Surely  you  do  not  wish  to  compel  the  other  ^ 

to  apply  for  a  mcmdamus  to  compel  the  judge  to  sign  a  casei    yf^ 

.  have  no  doubt,  and  must  presume,  that  the  judge  will  send  ap  * 

proper  and  perfect  case  on  hearing  our  opinion  that  he  ought  to 

do  so.] 

The  court  will  also  presume  that  the  judge  had  good  reasons 
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refusal.     The  plaintiff  has  had  no  opportunity  of  answering  the 
SLfiKdavita  on  the  other  side.        ^ 

Pollock,  C.  B.  The  role  must  be- enlarged  to  next  term,  and 
ajQ  intimation  should  in  the  mean  time  be  given  to  the  judge  that  he 
oi:&ght  to  send  up  a  perfect  case.  If,  knowing  all  the  facte  and  our 
opinion,  he  still  decline  to  do  so,  the  appellant  must  adopt  such 
rz^easnres  as  he  shall  be  advised  to  take. 

Bade  enlarged 


Eadon  v.  Roberts.^ 

Koyember  24,  1853. 

J^actice  —  Declaration^  Piling'  and  Service  of  Notice  of —  Common 
Law  Procedure  Act —  Appearance  sec.  stat 

JL  plaintiff  who  flies  a  dedaration  within  one  rear  after  the  process  is  returnable,  is  to  1)6 
deemed  oat  of  conrt,  within  the  Beg.  Gen.  HiL  term,  pi.  35,  unless  he  also  serves  notice 
of  declaration  within  the  same  period. 

On  Uie  13th  of  April,  1852,  the  plaintiif  issued  his  writ  of  summons.  On  the  24th  of  Octo- 
ber, the  Common  Law  Procedure  Act  came  into  operation.  On  the  13  th  of  November 
the  pMntiff  entered  an  appearance  for  the  defendant  sec.  stat,,  and  filed  a  declaration,  and 
on  vne  12th  of  November,  1853,  gave  notice  of  dedaration :  — 

Hddy  that  the  appearance  see.  ttat.  was  good,  and  that  the  declaration  ought  to  be  set  aside. 

This  was  a  motion  for  a  role  calling  on  the  plaintiff  to  show  cause 
ig^hy  the  declaration  and  all  subsequent  proceedings  should  not  be  set 
aBide  for  irregularity.  The  ground  of  the  application  was  that  the 
notice  of  declaration  had  not  been  given  until  the  expiration  of  twelve 
months  after  the  service  of  the  writ,  within  the  meajiing  of  the  Regent 
General  Hillary  term,  2  Will.  4,  pi.  35,  which  declares  that  "  a  plain- 
tiff shall  be  deemed  out  of  court  unless  he  declare  within  one  year 
after  the  process  is  returnable."  The  writ  of  summons  was  served 
on  the  13th  of  April,  1852.  On  the  24th  of  October  the  Common 
liaw  Procedure  Act,  15  &  16  Vict,  c  76,  came  into  operation.  On 
the  13th  of  November  following  an  appearance  was  entered  for  the 
plaintiff  5ec.  stat.^  and  a  declaration  filed  on  the  same  day.  On  the 
12th  of  November,  1853,  the  notice  of  declaration  was  served  on  the 
defendant. 

Quain,  in  support  of  the  motion,  contended  that  neither  under  the 
old  nor  under  the  new  practice  since  the  passing  of  the  Common 
Law  Procedure  Act,  could  the  declaration  be  considered  as  filed  until 
notice  had  been  given,  and  consequently  by  the  Regent  General 


1  23  Law  J.  Bep.  (is.  8.)  EzcL  8;  9  Ezch.  Sep.  227. 
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HLliary  term,  3  Will.  4,  pi.  35,  the  plaintiff,  not  having  declared  wifliii 
a  year  after  the  process  was  returnable,  was  to  be  deemed  out  of  coot 

Willes  showed  cause  in  the  first  instance.  The  question  is,  not  it 
what  time  the  notice  of  declaration  was  given,  but  at  what  time  tk 
declaration  was  filed ;  and  here  the  filing  took  place  within  a  ym 
after  the  return  of  the  process.  It  is  true  that  for  certain  purposes  ti 
declaration  is  not  good  unless  notice  of  it  has  been  given,  but  this  kS 
not  such  a  case.  The  rule  is  thus  laid  down  in  Archibald's  Practif^| 
p.  191 ;  a  notice  of  declaration  "  may  be  served  at  any  time  before a| 
nan  pros,  is  actuaUy  signed  within  the  year  after  the  return  of  tkj 
process."  In  support  of  that  position,  Worley  v.  Lee^  2  TennBep 
112,  and  West  v.  Madfordj  3  Burr.  1452,  are  cited. 

[Parke,  B.  The  court  in  the  latter  case  appear  to  think,  a  paitr, 
to  keep  himself  within  the  rule  relating  to  declarations,  most  sme; 
notice  of  declaration  within  the  year.] 

The  law  is  laid  down  in  similar  terms  in  Lush's  Practice. 

[Parke,  B.  I  think  the  declaration  must  either  be  served,  or  what 
it  has  been  filed,  notice  of  it  must  be  served  within  the  year.  He 
cawe  of  Worley  v.  Lee  confirms  this  view.  A  defendant  is  not  boiind 
to  go  perpetually  to  the  office  to  search  for  a  declaration.  'Hehaisno 
information  that  any  declaration  has  been  filed.  He  is  justified  ii 
going  away  under  the  supposition  that  the  proceedings  are  ar  a 
end.] 

Suppose  it  is  found  impossible  to  serve  the  defendant. 

[Parke,  B.  In  that  case  the  plaintiff  may  stick  the  notice  op  in 
the  office. 

Platt,  B.  In  Tidd's  Practice,  p.  456,  it  is  said,  "If  the  dedaor 
tion  be  filed  and  notice  thereof  given  to  the  defendant  or  his  attorney, 
it  is  deemed  to  be  a  good  declaration  firom  the  time  of  such  no&e 
only ;  and,  therefore,  a  rule  to  plead  in  such  a  case  given  before 
notice  of  declaration  is  irregular." 

Parke,  B.  The  declaration  is  not  to  be  considered  as  such,  unless 
it  is  brought  to  the  notice  of  the  defendant  within  the  year. 

Alderson,  B.  You  cannot  be  said  to  have  declared  nntH  f^ 
have  either  delivered  the  declaration  to  the  defendant  or  have  gi^ 
him  notice  of  it. 

Parke,  B.  The  plaintiff  is  too  late.  To  "declare"  means  to  t^ 
a  defendant  what  the  plaintiff  is  proceeding  for.  At  an  early  pen^ 
of  the  law  a  plaintiff  informed  his  adversary  of  his  cause  of  ac^^^ 
ore  tenus;  subsequently  he  put  it  upon  paper  and  delivered  it;  ^ 
then  came  the  practice  of  filing  the  declaration  and  making  the  ae* 
fendant  acquainted  with  the  fact  by  a  notice. 

Alderson,  B.  The  language  of  Buller,  J.,  in  Worley  v.  Lee^  P^^^ 
the  same  way.  The  argument  there  was,  that  a  declaration  was  not 
well  delivered  till  notice,  and  that  view  of  the  case  was  adopted  b/ 
that  learned  judge.] 

Secondly,  the  rule  applicable  to  this  case  has  been  repealed  by  tbc 
Common  Law  Procedure  Act,  15  &  16  Vict  c.  76,  which  came  ^^ 
operation  on  the  24th  of  October. 


COURT  OF  EXCHEQUER,  1853-54.  415 

Emerj  v,  Webster. 

[  Ai:.i>ERsoN,  B.     The  previous  practice  as  to  this  point  has  been  re- 
enacted,  by  the  58th  section. 

MARxii>f,  B.    This  is  not  the  case  of  a  declaration  under  the  present 
form. 

Parke,  B.  By  the  Reg.  Gen.  HilL  term,  1853,  all  written  rules  are 
axmiBLlled.  '<  except  as  regards  any  step  or  proceeding  heretofore  taken." 
This  is.  a.  "  proceeding  heretofore  taken."] 

Thirdly,  this  is  a  good  declaration  under  the  Common  Law  Pro- 
cedure Act.  By  the  26th  section  of  the  Common  Law  Procedure 
Act,  appearance,  according  to  12  Geo.  1,  c.  29,  is  abolished.  Then, 
by  the  28th  section,  in  case  of  non-appearance,  the  plaintiff  may  file 
a  declaration  with  notice  to  plead,  and  compel  the  defendant  to  plead 
without  receiving  any  notice  of  declaration.  Then,  if  no  notice  of 
declaration  is  necessary,  the  defendant  is  too  late  in  his  application 
to  this  court  Goodliffe  v.  Neaves^  8  Exch.  Rep.  134 ;  s.  c.  14  Eng. 
Rep.  419. 

[Parke,  B.    The  statute  12  Geo.  1,  c  29,  is  in  force  as  to  all  pre- 
vious proceedings.] 

Quain^  in  support  of  the  rule,  was  not  called  on. 

Fer  Curiam.   The  appearance  is  right,  and  the  defendant  is  clearly 
wrong.     The  rule  must  be  absolute,  without  costs. 

Rule  absolute^  accordingly. 


Emery  v.  Webster.^ 

November  3,  1853. 

Amendment —  Judge^s  Order — Payment  into  Court  —  Money  taken 

out  of  Court  by  Mistake. 

The  plaintiff  having  agreed  to  act  at  the  defendant's  theatre  for  the  season  of  1853,  which 
ended  in  SeptemEer,  at  8/.  per  week,  and  having  been  dismissed,  brought  an  action,  on  the 
23d  of  April,  for  a  wroncful  dismissal,  claiming  to  receive  32/.  for  four  weeks'  salary  np 
to  that  daf .  The  defendant  pleaded  pajment  into  conrt  of  32/.,  to  which  the  plaintiff  re- 
plied, taking  that  sum  out  of  court,  under  the  mistaken  supposition  that  he  would  be  after- 
wards  entitled  to  recover  for  each  week's  salary  as  it  should  become  due.  Having  dis* 
covered  his  mistake,  he  applied  to  a  jud^c,  who  made  an  order  for  setting  aside  the  repli- 
cation, the  plaintiff  paying  the  costs,  and  repaying  the  money  received  out  of  court  and 
costs,  the  plaintiff  to  lie  at  liberty  to  amend  the  declaration  and  particnlarsi  and  the  de- 
fendant to  plead  de  novo :  — 

Hddf  that  the  judge  exercised  a  proper  discretion  in  making  the  order. 

This  was  a  rule  calling  on  the  plaintiflf  to  show  cause  why  an  order 
of  Parke,  B.,  should  not  be  rescinded.    It  appeared  that  the  plaintiff. 
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who  was  an  actor,  had  in  the  year  1851  made  an  engagement  to  I 
act  at  certain  theatres,  of  which  the  defendant  was  the  mana^  I 
on  the  terms  of  being  paid  82.  per  week  for  the  season  1352-3^  I 
which  ended  in  September,  1853.  The  plaintiff  remained  in  tk  1 
defendant's  service  until  about  the  2d  of  April,  ^when  he  was  d» 
missed,  and  on  the  23d  of  April  brought  an  action  against  ihe  d^ 
fendant  to  recover  the  sum  of  32/.  indorsed  upon  the  writ,  being  the 
amount  of  four  weeks'  salary  from  the  19th  of  March  to  the  23d  of 
April.  The  declaration  was  framed  in  special  assumpsit  for  impro- 
perly dismissing  the  plaintifil  The  defendant  pleaded  payment  of 
32Z.  into  court,  to  which  the  defendant  on  the  24th  of  May  replied, 
taking  that  sum  out  of  court,  and  on  the  26th  the  costs  were  taxad 
and  paid  by  the  defendant  The  money  was  taken  oat  of  court  bj 
the  plaintiff  under  the  impression  that  ne  would  be  entitled  to  briag 
an  action  and  recover  for  each  week's  salary  as  it  became  doe,  6m 
the  23d  of  April  to  the  29th  of  September,  1853,  when  the  season 
of  1852-3  closed.  The  plaintiff  afterwards  discovering  that  he  wodd 
not  be  entitled  to  recover  up  the  29th  of  September,  applied  on  4e 
1st  of  June  to  Parke,  B.,  at  chambers,  who  made  the  following  oida: 
"  I  do  order  that  the  replication  herein  and  all  the  plaintiff's  sub- 
sequent proceedings  thereon  be  set  aside,  on  payment  of  all  costsk  to 
be  taxed,  the  plaintiff  to  repay  to  the  defendant  or  his  attorney  Ac 
money  received  out  of  court,  and  also  the  costs  received ;  and  I 
further  order  that  the  plaintiff  be  at  liberty  to  amend  the  declara* 
tion  and  particulars  of  demand  in  this  action,  the  defendant  being 
at  liberty  to  plead  de  novo,^^ 

Hawkins,  for  the  plaintiff,  showed  cause.  The  money  paid  into 
court  by  the  defendant  having  been  taken  out  by  the  plaSntiff  under 
a  mistaken  notion  that  he  would  not  be  precluded  by  such  act  ftom 
recovering  his  salary  at  it  should  become  due  at  the  end  of  each  week 
up  to  September,  1853,  the  judge  was  right  in  making  the  present 
order,  for  the  plaintiff  ought  to  be  permitted  to  withdraw  bis  Kplicsr 
tion  and  reply  damages  ultra.  He  made  the  application  to  the  judge 
at  chambers  at  the  earliest  opportunity  after  the  discovery  ol  wS 
error.     (He  was  then  stopped  by  the  court) 

BramweU  and  Wordsworth,  for  the  defendant,  in  support  of  w 
rule.  It  cannot  be  denied,  that  the  plaintiff  took  out  the  monej  by 
mistake ;  but  after  costs  have  been  taxed,  and  the  amount  paid,  it  ^ 
too  late  for  the  court  to  rectify  the  error. 

[Platt,  B.  The  plaintiff  has  made  a  blunder,  and  desires  to  set 
it  right,  offering  an  indemnity  to  the  defendant  Is  not  that  couise 
just?  The  plaintiff  has  made  a  mistake  in  his  pleading:  ought  J» 
not  to  be  permitted  to  rectify  it?] 

It  is  a  bargain  improvidently  made,  and  ought  to  be  binding* 

[Parke,  B.  This  is  the  case  of  a  bargain  made  in  eiror,  aud  ^ 
ried  into  effect  through  the  medium  of  pleading.  Surely  if  a  "^^ 
plea  has  been  pleaded,  the  court  ought  to  set  the  matter  ng^H 
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Emeiy  v.  Webster. 


Poi*i-ocK,  C.  B.     I  think  this  rule  most  be  discharged.     [His  lord- 
ship  stsited  the  facts,  and  proceeded.]      The  plaintifi^  having  dis- 
covered  that  after  taking  the  money  out  of  court  he  would  not  be 
entitled  to  proceed  for  tiie  recovery  of  the  rest  of  his  demand,  ap- 
plied ^vvrithin  a  reasonable  time  to  set  aside  the  proceedings  on  pay- 
ment of   costs  and  to  retrace  his  steps.      There  can   be  no  doubt 
that  the  judge  at  chambers  had  authority  to  make  the  order  in  ques- 
tion, and  at  the  time  of   application  for  the  rule,  the  only  point 
^w^^  as  to  the  soundness  of  the  discretion  exercised  by  him.     There 
can  be   no  doubt  that  the  learned  judge  exercised  a  sound  discretion 
in  the  matter.     I  remember  a  case  relating  to  the  cancelling  of  a  bill 
of  exchange.     There  the  acceptance  had  been  cancelled  by  mistake, 
and  yet  it  was  held  that  the  error  might  be  rectified  and  the  bill  be 
made  available.     Here  the  application  was  made  in  a  few  days  after 
the  discovery  of  the  mistake,  and  was  made  within  a  reasonable  time. 
The  rule  must  be  discharged,  and  as  this  is  an  unsuccessful  appeal, 
it  must  be  discharged  with  costs. 

Parks,  B.,  concurred. 

Aldbrson,  B.  I  think  the  order  was  properly  made.  The  courts 
have  often  gone  much  further  than  we  are  now  asked  to  go.  This  is 
Uke  the  case  where  we  are  in  the  habit  of  amending  writs  in  order 
to  save  the  statute  of  limitations.  In  that  case,  according  to  the  ar- 
gument urged  by  the  defendant's  counsel,  the  party  has  an  advantage. 
But  although  he  has  an  advantage,  he  is  not  allowed  to  keep  it,  as 
such  a  course  would  be  contrary  to  justice.  Those  cases  go  fiirtiier 
than  the  present. 

Platt,  B.     I  agree  with  the  rest  of  the  court,  and  am  unable  to 
distinguish  this  case  from  that  put  by  my  brother  Alderson  relating 
to  the  statute  of  Umitations.     It  has  been  said  that  an  advantage  has 
been  fairly  gained  by  the  defendant ;  but  if  the  advantage  has  been 
fairly  gained,  it  cannot  be  fairly  kept.     I  doubt,  however,  whether  the 
advantage  can  be  said  to  have  been  fairly  obtained.   K  tiie  defendant 
thought  that  32/.  was  a  fit  sum  to  be  paid  in  respect  of  the  whole 
of  the  plaintifT's  claim,  why  did  he  not  obtain  a  judge's  order  in  the 
first  instance  to  stay  all  proceedings  on  payment  of  that  sum  and 
costs.     In  this  case  the  plaintiff  supposed  that  after  taking  out  of 
court  the   money  paid  in,  he  was  entitled  to  proceed  for   the  re- 
mainder.    He  afterwards,  however,  found  out  his  blunder,  and  then 
he  asks  to  be  allowed  to  proceed  for  the  residue  of  his  demand  on 
indemnifying  the  defendant.    Nothing  can  be  more  reasonable  than 
this.     It  is  clear  that  the  judge  had  power  to  make  this  order,  and 
that  he  exercised  a  sound  discretion  in  making  it. 

RtUe  discharged^  with  costs. 
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Austin  v.  Llewellyn. 


Austin  v.  Llewellyn.' 

NoTember?,  1858. 

Ejectment  —  Tena/nt  in  Tail  —  Bar  of  Claim  —  Evidence. 

A  claimant  in  ejectment  proved  that  his  grandfather  being  seised  in  foe  of  a  farm,  denied  I 
to  the  claimant's  father,  as  tenant  in  tail,  and  died  in  1799,  uod  tluii  the  iaiSbet  xtoonl 
the  rents  and  profits  up  to  the  year  1807,  and  died  in  1850  :  — 

Held,  that  the  claimant's  fiither  having  been  barred  under  the  3  &  4  Will.  4,  the  cUimiatiil 
barred  also. 

Ejectment  under  the  Common  Law  Proeednre  Act,  15  &  16  Vit 
c  76,  to  recover  possession  of  land  and  premises  called  "Angdtowi 
Farm,"  in  the  county  of  Glamorgan. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Glamorganshire  Summer 
Assizes,  the  facts  were  as  follows :  John  Austin,  the  grandfether  of 
the  claimant,  being  seised  in  fee  of  the  farm  in  question,  by  will  dated 
1798,  devised  it  to  his  "son  Thomas  during  his  natural  liife,  and  ate 
his  decease  to  the  heirs  of  his  body  lawfully  begotten,  forever.  TIk 
testator  having  died  in  1799,  his  son  Thomas,  the  father  of  the  pfr 
sent  claimant,  became  possessed  of  the  farm,  and  received  ihe  iwrfB 
and  profits  thereof  up  to  the  year  1807.  He  died  in  1850,  leanqf 
the  present  claimant,  his  son  and  heir,  him  surviving.  This  being 
the  evidence  on  the  part  of  the  claimant,  it  was  contended  for  the  fc 
fendant,  that  the  father  of  the  claimant  having  been  barred  by  f^ 
son  of  his  having  been  out  of  the  possession  of  the  rents  and  profe 
of  the  farm  from  1807  to  1850,  the  claimant  was  barred  also.  Ite 
learned  judge  was  of  this  opinion,  and  the  claimant  ivas  according 
nonsuited. 

jB.  Thomson  now  moved  to  set  aside  this  nonsuit,  and  for  a  n^ 
trial.  The  claimant  was  entitled  to  succeed.  The  case  is  goveracd 
by  Doe  d.  Smith  v.  Pike,  3  B.  &  Ad.  738.  There  the  heir  in  tail  brought 
ejectment  against  a  defendant  who  had  been  in  receipt  of  the  reato 
thirty  years  during  the  life  of  the  ancestor  in  tail,  and  seven  y^ 
after  his  death  the  ancestor  had  had  seisin ;  and  it  was  bdd  ti« 
such  possession  by  the  defendant  was  no  bar  to  the  action  and  iW  J 
the  lessor  of  the  plaintiff  was  not  bound  to  rebut  the  presmnpti^J 
arising  from  such  possession  by  showing  that  the  ancestor  had  not 
conveyed  by  fine  and  recovery.  . 

[Parke,  B.  That  case  was  decided  before  the  late  act  3  &  4  WuL 
4,  c.  27.  There  the  title  of  the  plaintiff  began  at  the  death  of  the 
father :  that  decision  has  nothing  to  do  with  the  present  case.] 

The  question  turns  upon  the  construction  to  be  put  on  the  2d, 
3d,  and  21st  sections  of  the  3  &  4  Will.  4,  c.  27.  The  case  of  Cd^ 
non  V.  Riminffton,  21  Law  J.  Rep.  (n.  s.)  C.  P.  137 ;  s.  c.  10  EngBcp- 

1  23  Law  J.  Bep.  (n.  b.)  Exch.  11  ;  9  Excfa.  Bep.  276 ;  2  Com.  Law  Bep.4<>^- 
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Aatm  V,  liewelljn. 

77,  a.pplies.  There  a  tenant  in  tail,  in  1798,  made  a  feoflinent  of  the 
mds  entailed,  and  receiyed  some  of  the  profits  of  the  land  entailed 
ip  to  his  death  in  1831 ;  and  it  was  held  that  his  issue  in  tail  was 
entitled  to  his  writ  of  formedon  within  twenty  years  of  the  death 
^f  the  tenant  in  tail  In  that  case,  Jervis,  C.  J.,  in  delivering  the 
ndgment  of  the  conrt,  says,  ^  It  is  contended  that  the  21st  section 
B  applicable  to  this  case :  and  no  doubt  if  the  tenant  in  tail  had 
roLuntarily  abandoned  his  interest  during  his  life,  and  had  remained 
5ut  of  possession  for  twenty  years,  the  issue  in  tail  would  have  been 
barred  ;  but  although  there  may  be  an  apparent  hardship  in  the  case, 
and  a  difficulty  in  understanding  why  in  principle  such  a  distinction 
should  exist,  we  are  of  opinion  that  the  2l8t  section  does  not  apply 
to  this  case,  and  that  the  right  of  the  issue  in  tail  to  make  an  entry 
or  bring  an  action  to  recover  the  land,  cannot  be  barred  by  reason 
of  the  same  not  having  been  made  or  brought,  in  a  case  where  the 
tenant  in  tail  has  conveyed  away  his  own  right,  cmd  has  put  it  out 
of  bis  power  to  make  an  entry  or  bring  an  action. 

[Ajlbbrson,  B.     All  that  a  tenant  may  bar  by  his  own  act,  he  may 
bar  by  his  neglect] 

The  son  of  a  tenant  in  tail  stands  in  a  different  position  from  the 
tenant  in  tail  himself. 

[Parks,  B.  The  claimant  is  bound  by  the  neglect  of  his  ancestor. 
K  the  tenant  in  tail  is  barred,  the  son  of  the  tenant  in  tail  is  barred 
also.  It  was  incumbent  on  the  claimant  to  prove  his  title  within 
twenty  years  by  perception  of  rent  and  profits,  or  by  acknowledgment 
or  otherwise ;  and  as  he  has  failed  to  do  so,  he  is  banred.1 

The  tenant  in  1807  may  have  made  a  conveyance  for  life,  and  this 
presumption  ought  to  be  made. 

[Parke,  B.  The  plaintiff's  father  would  have  been  baired  if  he 
had  brought  ejectment,  and  the  plaintiff  is  barred  also.  The  case  of 
Cannon  v.  Rimingtan  is  distinguishable,  as  that  was  a  case  of  discon- 
tinuance.] 

The  question  is,  whether  the  proof  of  possession  is  to  come  from 
the  plaintiff  or  from  the  defendant 

[A.LDERSON,  B.  The  tenant  in  tail  had  been  out  of  possession 
for  more  than  twenty  years.  If  he  had  claimed  to  recover  the  land 
he  would  have  been  barred,  and,  therefore,  his  issue  is  barred  also.] 

[Park£,  B.  The  plaintiff  was  bound  to  make  out  aflSrmatively  that 
his  father  was  entitled  to  recover.] 

The  plaintiff's  case  is  this,  that  there  is  nothing  more  than  absence 
of  proof  of  the  receipt  of  rent 

[PoLix>cK,  C.  B.  There  is  a  total  absence  of  all  proof  of  possec- 
sion  on  the  part  of  the  claimant's  father  since  1807. 

P^RKB,  B.  The  claimant  did  not  adduce  any  evidence  of  his  title, 
and  therefore  it  was  a  good  answer  primdfade  that  no  title  had  been 
shown  since  1807.] 

Pollock,  C.  B.  There  will  be  no  rule  in  this  case,  for  the  reasons 
that  have  been  given  during  the  argument. 

Parks,  B.,  Alderson,  B.,  and  Platt,  B.^  concurred. 

JLule  refused. 
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Evans  v.  Simon. 


COUNTY  COUBT  APPEAL. 
Evans  and  Wife,  Appellants,  v.  Simon,  Bespondent^ 

NoTemb«r  14,  1853. 

Limitatiansj  Statute  of — AcknowledgmenL 

W.  J.,  who  had  preTioosly  lent  to  the  plaintiff  200Z.,  which  was  secored  bj  the  pn 
note  of  the  plaintiff  and  two  sureties,  had  goods  from  the  plaintiff's  shop  to  the 
17/.    The  plaintiff,  on  remitting  to  W.  J.  10/.  for  interest  on  the  money  honro«r«li 
with  it  his  bill  for  17/.  for  the  shop  goods.    W.  J.  answered  —  *'  I  beg  to  acknow'  ' 
receipt  of  10/.  cash  and  the  bill  amounting  to  17/.,  both  of  which  sums  I  hare 
your  credit.    I  have  enclosed  jour  bill ;  receipt  it,  and  retom  it  me  bj  poai.' 
the  death  of  W.  J.,  and  more  than  six  years  after  the  supplying  of  the  goods,  tali 
one  of  the  sureties  had  paid  the  defendants  the  amount  of  uie  promiasoiy  note,  tbe 
tiff  sued  the  defendants  as  representatiyes  of  W.  J.,  to  recoTer  the  17//  The  defa 
relied  on  the  Statute  of  Limitations :  — 

Held,  that  the  letter  of  W.  J.  was  a  sufficient  acknowledgement  to  take  the  case  oitflf  i 
statute. 

This  was  an  appeal  from  the  decision  of  the  judge  of  tbe 
Court  of  Carnarvon,  held  at  Conway. 

On  the  2d  of  May,  1853,  Sitnon,  the  plaintiff  below,  sued  the 
fendants  as  representatives  of  one  W.  Jones,  deceased,  the  fem 
defendant  being  his  administratrix.     The   action  was  brougU 
recover  the  sum  of  V7L  7s.  4d,  for  goods  sold  and  delivered,  u 
which  the  defendants  gave  notice  that  they  should  take  advantages 
the  Statute  of  Limitations.     It  appeared  that  the  plaintiff  had  h 
rowed  of  the  intestate  in  1845  the  sum  of  200i,  which  was  secrntd! 
the  promissory  note  of  the  plaintiff  himself  and  two  sureties.    Oni 
19th  of  July,  1847,  the  plaintiff  remitted  the  intestate  the  sum  of  1* 
on  account  of  interest  due  on  the  note,  and  at  the  same  time  aentii 
to  the  intestate  his  bill  of  the  shop  ffoods  for  the  sum  of  17i  7*^| 
The  intestate  wrote  in  answer  the  following  letter,  dated  the  1W>» 
July,  1847:  — 

"  Dear  Simon,  —  I  beg  to  acknowledge  the  receipt  of  lOi  ^^^^ 
the  bill  amountmg  to  17^  7*.  4rf.,  both  of  which  sums  I  have  pw» 
to  your  credit  I  have  inclosed  your  bill ;  receipt  it,  and  return  i^^ 
by  post.  —  Yours  truly,  «  W.  Jon^- 

It  did  not  appear  whether  the  plaintiff  had  sent  back  the  hill  re^r* 
or  not  In  February,  1853,  after  the  death  of  W.  Jones,  an  a^ 
was  brought  by  the  defendants  against  the  plaintiff  and  bia  ^ai^ 
to  recover  the  zOOL  and  interest,  and  it  was  settled  by  one  of  thesfl^ 
ties  paying  the  amount  due,  and  on  the  settlement  credit  wa^  S^ 


I  23  Law  J.  Rep.  (n.  s.)  Exch.  16 ;  9  Exch.  Eep.  282,     Before  Pollock, 
Pabke,  B.,  Aldebsox,  B.,  and  Platt,  B. 
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£▼■.118  V.  Smon. 
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6t  the  10^,  bnt  not  for  the  17L  7s.  Ad.  The  county  court  judge,  on 
he  tarial  before  him,  considered  that  under  the  circumstances  the  let- 
^r  of  W.  Jones  was  a  sufficient  acknowledgment  to  prevent  the  ope- 
».tion  of  the  Statute  of  Limitations,  and  he  gave  judgment  for  the 
plaintiif  for  VJL  7s.  Ad.  The  question  for  the  Court  of  Appeal  was, 
nrhether  the  judge  was  correct  in  his  conclusion.  If  so,  judgment 
was  to  remain  for  the  plaintiff;  if  otherwise,  to  be  entered  for  the 
defendants. 

WilleSy  for  the  appellants.      The  letter  of  the  intestate  does  not 
take  the  case  out  of  the  Statute  of  Limitations,  the  9  Geo.  4,  c.  14. 
To  effect  that  there  ought  to  be  an  acknowledgment  of  the  debt,  and 
an  absolute,  not  a  conditional,  promise  to  pay  it  contained  in  the  let- 
ter, or  to  be  inferred  from  its  language.     Rutledg'e  v.  Ramsay^  8  Ad 
&  E.  221 ;   Hart  v.  Prendergast,  14  Mee.  &  W.  741.     The  letter 
either  amounts  to  evidence  of  actual  payment,  or  it  is  merely  an  offer 
to  set  off.     The  plaintiff  clearly  intends  to  deal  with  the  17L  7s.  Ad. 
as  he  deals  with  the  10/.     It  would  be  absurd  to  suppose  that  he 
meant  to  promise  to  pay  back  the  10/.,  so  is  it  very  difficult  to  say 
that  the  same  words  which  he  uses  in  respect  of  the  10/.  should  bear 
a  different  signification  when  applied  to  the  other  sum.     Ashby  v. 
James  J  11  Mee.  &  W.  642,  shows  that  the  10/.  was  actually  extin- 
guished by  payment.     So,  if  the  plaintiff  had  returned  the  bill  re- 
ceipted, thus  showing  his  acceptance  of  the  offer  of  the  deceased,  there 
would  also  have  been  evidence  of  payment  of  the  17/,  7s.  Ad.     Taking 
"the  latter  part  of  the  letter  into  consideration,  the  true  legal  construc- 
tion of  it  is,  that  it  was  a  conditional  promise  to  pay  the  17 L  7s.  Ad. 
The  intestate  in  effect  says,  I  will  pay  your  biQ  by  setting  off  the 
amount  against  an  equal  portion  of  the  200/.  you  owe  me,  if  you  as- 
sent to  the  arrangement.     If  the  claim  of  the  intestate  to  the  200/, 
had  been  wholly  unfounded,  possibly  it  might  have  been  construed 
into  an  absolute  promise;  but  as  it  was  an  undisputed  demand,  it 
dearly  cannot  be  so  treated.     Williams  v.  Chriffith^  3  Exch.  Rep.  335 ; 
Waller  v.  Lacy^  1  Man.  &  G.  54.     There  is  no  promise  to  pay  the 
amount  at  any  future  time. 

J.  Brown^  for  the  respondent.  The  letter  contains  an  unqualified 
acknowledgment  of  the  debt  From  this  the  cdurt  may  infer  a 
promise  to  pay.  Had  the  letter  contained  an  express  promise  to  pay 
by  striking  oft  an  equivalent  portion  of  the  200/.,  no  doubt  such  an 
inference  could  not  be  made.  But  here  there  is  no  such  expressed 
limited  promise.     (He  was  here  stopped  by  the  court.) 

Pollock,  C  B.  We  are  bound  to  put  a  reasonable  construction 
upon  this  letter,  not  looking  at  it  too  astutely.  I  take  it  that  the 
intestate  meant  to  say,  "  I  have  received  the  goods,  I  owe  you  the 
account,  and  I  propose,  as  a  convenient  mode  of  payment,  that  I 
should  set  it  off  against  the  200/.  which  you  owe  me."  It  does  not 
appear  whether  the  plaintiff  assented  to  that  proposal.  I  cannot 
read  this  letter  as  stating  any  limited  and  particular  mode  of  payment 
VOL.  XXIV.  *  36 
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which  would  do  away  with  the  effect  of  an  acknowledgment  of  fc 
obligation  to  pay.  The  letter  says,  as  I  nnderstand  it,  that  if  tte 
payment  is  not  made  in  this  method  the  writer  will  pay  in  an;  otter 
way. 

Parke,  B.  I  am  disposed  to  pat  the  same  constraction  on  Ik 
letter  that  the  Lord  Chief  Baron  has  done.  I  think,  on  the  vkle^ 
that  it  imports  not  a  conditional  promise,  bnt  an  absolute  pronm^ 
coupled  with  a  suggestion  as  to  the  mode  of  payment. 

Alderson,  B.  I  am  not  satisfied  that  the  county  court  judge  mi 
wrong. 

Platt,  B.,  concurred. 

AppeoU  (Usmissti 


De  Crespignt  v.  De  Cbespignt.^ 

November  31,  1853. 

CavenatU  —  Separation  Deed, 

la  a  deed  of  Beparation,  there  was  the  following  covenant  by  the  defendant,  tlie  &tbertf  lb 
children  therein  named:  That,  for  providing  for  the  maintenance  of  the  childR9,JB 
would,  out  of  his  own  moneys,  pay  the  whole  expense  of  their  education,  maintcMiw^ 
support,  except  as  thereinafter  mentioned,  all  of  whom  it  was  agreed  should  be  snd  tet/^ 
in  tne  custody  and  under  the  complete  control  of  the  defendant.  Then  followed  s  pn^ 
that  the  mother  of  the  children,  or  her  trustees,  should  pay  the  expense  of  the  ^"^"^ 
maintenance,  and  support  of  such  of  the  children  as  should  be  from  time  to  tune  paaam 
by  the  defendant  to  reside  with  the  mother,  daring  the  period  of  such  residence:— 

Held,  that  the  covenant  by  the  defendant  to  maintain,  was  general,  and  not  limited  to^oB* 
nority  of  the  children,  or  to  the  period  of  their  remaining  under  his  oontiol  and  coflo^* 

The  declaration  stated,  that  the  defendant,  on  the  29th  of  <fQfJ) 
1841,  by  a  certain  indenture  then  made,  covenanted  with  the  plao" 
tiff  that  he,  the  defendant,  would  thenceforward,  out  of  his  om 
moneys,  pay  the  whole  expense  of  the  education,  maintenance,  «» 
support  (except  as  thereinafter  mentioned)  of  the  three  children  of  tite 
defendant  and  Caroline  De  Crespigny  his  wife,  provided  that  the 
said  Caroline  De  Crespigny,  or  if  she  should  fail  to  do  so  the  troaj 
tees  or  trustee  for  the  time  being  of  the  said  indenture,  should  (ajw 
they  or  he  were  required  so  to  do^  out  of  their  own  moneys  and  in* 
come,  or  the  income  thereby  provided  for  her  separate  use  and  flWifl' 
tenance,  pay  the  expense  of  the  education,  maintenance,  and  s^nffod 
of  such  of  the  said  children  as  should  or  might  from  time  to  tinie  be 
permitted  by  the  defendant  to  reside  with  her,  during  the  period  oi 


^  23  Law  J.  Sep.  (k.  s.)  Exch.  27 ;  9  Exchequer  Bep.  292 ;  2  Com.  Law  Bep-  ^ 
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pective  periods  of  snch  residence  with  her.  Breach,  that  although 
the  making  of  the  said  indenture,  for  one  year  ending  on  the 
2SiJi  of  March,  1853,  and  before  the  commencement  of  this  suit,  dur- 
^  which  period  neither  of  the  children  hereinafter  next  mentioned 
sided  with  her  mother,  the  reasonable  expense  of  the  education, 
ocft^aintenance  and  support  of  two  of  the  said  children,  to  wit,  &c., 
canted  to  the  sum  of^  to  wit,  200/.,  of  which  the  defendant  had 
otice,  yet  he  has  not  paid  the  said  expense  or  any  part  thereof. 
The  defendant  pleaded,  setting  out  the  indenture  at  length.  It 
made  between  the  defendant  of  the  first  part,  Caroline  his  wife 
the  second  part,  the  plaintiff  of  the  third  part,  and  F.  D.  Nesham 
SLnd  J.  S.  Windham  of  the  fourth  part  After  various  recitals  as  to 
^lie  property  of  Caroline  De  Crespigny  before  her  marriage  with  a 
former  husband,  and  the  trusts  of  their  marriage  settlement,  as  to  the 
marriage  with  the  defendant,  and  as  to  certain  deeds  executed  by  the 
sa.id  Caroline  De  Crespigny  and  the  defendant,  by  wUich  a  separate 
provision  was  made  for  Caroline  De  Crespigny,  and  certain  trusts 
'^Bvere  created,  it  recited  that  there  were  three  daughters  issue  of  the 
second  marriage,  that  differences  had  arisen  between  the  defendant 
and  his  wife,  and  a  separation  had  been  agreed  upon,  and  the  plain- 
tiff had  agreed  to  give  an  indemniW  to  the  defendant  in  respect  of 
any  debts  contracted  bv  the  said  Caroline  after  the  24th  of  June, 
1840 ;  and  by  the  said  deed  it  was  witnessed  that  certain  policies  of 
insurance  and  annuities  and  other  property  were  assigned  b^  the  said 
defendant  and  his  wife  to  the  parties  of  the  fourth  part,  upon  certain 
trusts.  The  deed  then  contained  a  covenant  on  the  part  of  the  de- 
.  fendant,  that  Caroline,  his  wife,  should  be  allowed  to  live  separate ; 
and  it  then  proceeded  thus :  —  And  for  providing  fo^  the  maintenance 
of  the  children  of  the  said  Herbert  Joseph  Champion  De  Crespigny 
and  Caroline  De  Crespigny,  it  is  hereby  covenanted  and  agreed  be- 
tween them  as  follows,  (that  is  to  say)  the  defendant,  &c.,  doth  co- 
venant and  agree  with  the  said  plaintiff,  that  he,  the  said  defendant, 
shall  and  wiU  henceforward,  out  of  his  own  moneys,  pay  the  whole 
expense  of  the  education,  maintenance,  and  support,  except  as  herein- 
after mentioned,  of  the  said  three  daughters  of  him  and  the  said 
Caroline  De  Crespigny  (all  of  whom  it  is  agreed  shall  be  and  remain 
in  the  custody  and  under  the  complete  control  of  the  said  defendant) ; 
provided  always,  that  the  said  Caroline  De  Crespigny,  or  if  she  should 
&il  to  do  so  the  trustees  or  trustee  for  the  time  being  of  these  pre- 
sents shall,  and  they  or  he  are  hereby  required  so  to  do,  out  of  her  own 
moneys  and  means,  or  the  income  hereby  provided  for  her  separate 
use  and  maintenance,  pay  the  expense  of  the  education,  maintenance, 
and  support  of  such  of  the  said  children  as  shall  or  may  firom  time 
to  time  be  permitted  by  the  said  defendant  to  reside  with  her  during 
the  period  or  respective  periods  of  such  residence  with  her ;  and  in 
consideration  of  the  premises  the  said  plaintiff,  for  himself  and  on  be- 
half of  the  said  Caroline,  covenanted  and  agreed  that  she  should  live 
separate  and  not  endeavor  to  compel  the  defendant  to  cohabit. with 
her,  or  to  make  any  allowance  or  provision  for  her  support  and  main- 
tenance, and  to  keep  the  defendant  indemnified  from  all  claims  on 
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account  of  the  said  Caroline.  The  plea  condnded  with  an  avenmeni 
that,  after  the  making  of  the  said  indenture,  and  before  the  odib- 
mencement  of  the  said  period  of  one  year  in  the  declaration  mentioiied^ 
ending  as  therein  mentioned,  the  said  two  children  mentioned  in  Ae 
declaration  attained  the  full  age  of  twenty-one  years,  and  each  of 
them  respectively  attained  the  full  age  of  twenty-one  years,  and  rim 
neither  of  them  was,  during  the  same  period,  or  any  part  thereof  m 
the  care  or  custody  or  under  the  control  of  the  defendant. 
Demurrer  and  joinder. 

Pashlepj  in  support  of  the  demurrer.  The  intention  of  tiie  deed 
was  to  make  a  provision  for  the  children  different  firom  that  wfaidi 
they  were  entitled  to  by  law,  and  the  words  ^^  support  and  mainte- 
nance "  are  not  to  be  limited  to  the  period  of  education,  which  may 
be  naturally  considered  to  extend  to  the  whole  of  the  minority  of  llie 
children.  He  cited  D,  Ub.  27,  tit  11.  «  De  Alimentis,"  and  Code  ariZ, 
lib.  1,  c.  5,  s.  203,  as  to  the  meaning  of  maintenance.  ^With  resped 
to  the  other  defence  intended  to  be  raised  by  the  plea,  that  the  cov» 
nant  is  only  in  force  while  the  children  are  under  the  care  and  ooo- 
trol  of  the  father,  the  agreement  that  they  shall  remain  under  ks 
care  and  control  is  collateral  to  the  covenant  and  in  no  way  qualifies 
it     He  cited  Bac.  Abr.  tit  ^  Covenant" 

The  court  then  called  upon  — - 

Hugh  HUlj  contra. — The  operation  of  the  covenant  declared  ob 
is  limited  by  its  language,  as  expluned  by  the  context^  to  the  period 
of  minority.  Education,  maintenance,  and  support  aie  to  be  provided, 
and  each  of  these  three  words  must  be  confined  to  the  same  period 
It  could  not  have  been  intended  that  the  education  was  to  last  after 
the  children  had  respectively  obtained  their  majority,  or  that  the  de* 
fendant  was  to  provide  for  their  maintenance  after  that  time  or  after 
their  marriage.  The  exception  made  in  the  deed  as  to  the  period 
when  the  children  were  living  by  the  defendant's  permission  uith 
their  mother,  also  shows  that  the  period  for  maintenance  was  that 
during  which  the  children  were  subject  to  the  father's  aathoritj. 
According  to  the  construction  contended  for,  the  husband  ^would  be 
obliged  by  the  covenant  to  maintain  the  children,  although  the  wife 
obtained  possession  of  them  against  his  consent,  which  could  Jiot 
have  been  the  intention  of  the  parties. 

Pollock,  C.  B.  We  are  all  agreed  that  our  judgment  must  be  for 
the  plaintiff.  Without  reference  to  the  authorities  that  have  been 
cited  from  the  Roman  and  French  law,  it  is  plain  that  it  is  a  general 
covenant  to  maintain  the  children,  and  that  it  has  been  broken ;  and 
it  is  no  answer  to  say  that  the  children  were  of  age. 

Parke,  B.  If  the  intention  of  the  parties  was  what  is  contended 
for  on  the  part  of  the  defendant,  they  have  not  so  expressed  it  The 
covenant  is  to  pay  the  whole  expense  of  the  education  of  the  diild' 
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en,  iBV-hich  would  be  for  the  nsual  period,  and  the  whole  expense  of 
;heir  maintenance  and  support.  It  is  not  limited  to  maintenance 
inring^  the. period  of  education,  and  it  is  for  general  purposes  of  sup- 
port clikI  maintenance  without  reference  to  their  minority.  The 
9«roTds  of  agreement  cannot  be  turned  into  words  of  condition,  and  the 
covenant  therefore  is  not  confined  to  the  period  during  which  the 
children  are  under  the  control  of  the  father. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


IN  THE  EXCHEQXJEB  CHAMBER. 

BuNBURY,  Bart  v.  Fuller.' 

June  35, 1S63. 

p 

TU&e  —  2\oentp  Years^  Perception —  Decision  of  Tithe  Commissioner 
on   Claim  of  Exemption  —  Enclosure  Actj  and  AwarcL 

Debt  for  not  setting  oat  tithes.    The  plaintiff  was  originallj  lay  impropriator  of  the  tithes 
of  certain  fen  lands  in  the  parish  of  M.,  which  were  from  1816  down  to  the  time  of  the 
action  occupied  by  the  defendant.    An  act  for  inclosing  lands  in  the  parish  of  M.,  gave  an 
option  to  die  Indosare  Commissionera  to  make  an  iuOlotment  to  the  impropriator  in  lien 
of  these  tithes.    By  their  award,  made  in  1812,  they  stated  that  they  had  procured  to  be 
made  an  accnrate  sarvey  and  plan  of  the  waste  lands  to  be  inclosed,  and  of  the  ancient 
inclosed  lands,  ^except  the  fen  lands,)  and  then  proceeded  to  allot  to  the  impropriator  cer- 
ttun  allotments  m  lieu  of  and  as  a  compensation  for  all  the  tithes  growing  and  renewing 
within  M.,  and  dne  onto  him.    A  schedule  and  also  a  map  or  plan  were  annexed  to  the 
sward,  bat  neither  comprised  the  defendant's  lands,  or  the  fen  lands.    From  1816  to  1828: 
the  d^ttdajit  had  paid  no  tithes  to  the  plaintiff  in  respect  of  his  land,  but  for  a  period  or 
twenty  years  from  1828,  tiie  ddendant  had  either  paid  tithes  in  kind,  or  compounded  for 
ihem  to  the  plaintiff.    In  1841,  on  an  Assistant  Tithe  Commissioner  beine  sent  down  with 
a  view  of  awarding  a  snm  to  be  paid  as  a  commutation  of  the  tithes  of  the  parish  of  M., 
the  defendant  claimed  that  his  lands  wre  exempt  from  tithes  by  virtne  of  the  Inclosnro 
Act  and  award ;  bat  the  Tithe  Commissioner  decided  that  his  lands  were  not  thereby  ex- 
empted :  — . 

Hdd,  that  the  perception  of  the  tithes  for  twenty  years,  gave  the  plaintiff  no  title  to  them 
under  the  statute  3  &  4  Will.  4,  c.  27. 

flaW,  secondly,  that  the  decision  of  the  Assistant  Tithe  Commissioner,  was  not  conclusive 
against  the  exemption,  since  s.  90  of  the  Tithe  Commutation  Act,  the  6  &  7  Will.  4,  c.  71, 
took  away  his  jurisdiction,  if  the  tithes  had  been  extinguished  bv  yirtue  of  the  Indosure 
Act,  and  that  he  could  not  give  himself  jorisdiction  by  deciding  tnat  they  were  not  so  ex- 
tingtushed. 

Held,  lastly,  that  though  the  award  profbssed  to  give  the  allotment  in  lieu  of  all  the  tithes  in 
H.,  yet  as  the  commissioners  had  an  option  whether  they  would  extinguish  all  the  tithes, 
And  as  there  was  evidence  on  the  face  of  the  award,  maps,  and  surveys,  that  the  fen  lands 
were  not  taken  into  consideration,  it  was  a  question  for  the  jury  whether  the  award  in 
i^^ity  awarded  any  compensation  to  the  plaintiff  for  the  tithes  on  the  defendant's  land. 


*28  Law  J.  Rep.  (n.  8.)*Exch.  29.     Before  Coleridge,  J.,  Wightman,  J., 
Maule,  J.,  Cbesswell,  J.,  Williams,  J.,  and  Crompton,  J. 
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This  was  a  writ  of  error  on  a  bill  of  exoeptionB  to  tiie  mling  of 
Erie,  J. 

The  action,  which  was  brought  in  the  Court  of  Exchequer,  wis 
debt  for  tithes  by  a  lay  impropriator.  The  first  count  was  for  not 
setting  out  the  tithe  of  hay  in  the  year  1848.  The  second  coimt  wis 
a  like  count  in  respect  to  the  tithe  of  com  and  grain,  in  Hie  jes 
1850.     There  was  a  third  count  for  tithes  bai^gainc^l  and  sold. 

Pleas  to  the  first  two  counts,  nil  debet  by  statute :  to  the  tiiird, 
nuTiqitam  indebitatus.     Issue  was  joined  on  these. 

The  plaintiff  was  the  owner  of  the  tithes  of  certain  lands  in  tie 
parish  of  Mildenhall,  in  the  county  of  SufiTolk,  and  was  entiHed  to 
tithes  of  the  portion  of  land  (about  twenty-nine  acres)  in  MUdenlBl 
Fen,  in  the  same  parish,  occupied  by  the  defendant,  unless  that  li^ 
was  taken  away  by  the  effect  of  a  certain  act  for  inclosing  lands  a 
the  parish  of  Mildenhall,  and  of  an  award  made  under  it    Hie  ad 
was  passed  in  the  43  Geo.  5.     By  s.  18,  the  commissioneis  waf 
authorized  and  required  to  make  allotments  in  a  peculiar  manner  to 
the  impropriator,  vicar,  and  other  parties  named,  "  in  lieu  of  all  tilte 
both  great  and  small,  and  all  moduses,  compositions,  and  other  paj- 
ments  in  lieu  of  tithes,  and  all  ecclesiastical  dues  and  paymefih 
(except  Easter  offerings,  mortuaries,  and  surplice  fees,)  aiiaing,  gw^* 
ing,  renewing,  increasing,  happening,  or  payable  within  MildenW 
aforesaid."     But  subsequent  sections,  especially  s.  20,  threw  a  doa« 
upon  the  absolute  power  and  duty  of  the  commissioners  to  mate 
compensation  in  lieu  of  all  tithes  in  all  cases.'     In  the  award,  whka 
was  made  in  1812,  the  enclosure  commissioners  stated  that  a  W 
and  exact  survey,  admeasurement,  and  plan  of  all  the  lands  to  be 
divided,  allotted,  and  enclosed,  and  of  all  messuages,  &c,  and  ancwirf 
enclosed  lands  within  the  parish  of  Mildenhall  (except  such  as  woe 
situate  within  the  fens  of  the  parish)  had  been  made  by  tfie  diie^ 
of  the  commissioners ;  that  they  had  considered  the  claims  of  «* 
proprietors  of  estates  in  the  parish  of  IVQldenhall  to  rights  and  mte- 
rests  in  the  waste  grounds  of  the  parish  directed  by  the  act  ^}^^ 
vided,  allotted,  and  enclosed ;  and  that  they  had  considered,  ^^Jjj 
and  valued  the  lands  in  the  survey.     They  then  proceeded  ix>*^^ 
unto  and  for  Sir  T.  C.  Bunbury,  bart,  in  lieu  of  and  as  a  oompensa- 
tion  for  all  the  tithes  growing  and  renewing  within  Mildennall  si(Xt 
said,  and  due  unto  the  said  Sir  T.  C.  Bunbury,  all  thos^  ^'^^f^ 
pieces  of  land,"  &c.     There  was  annexed  to  the  award  a  ^^^ 
described  as  «  A  schedule  of  the  old  inclosures,  warrens,  ^v^? 
lands  within  the  said  parish,  not  discharged  from  tithes  referred  torn 
our  award,  to  which  this  is  annexed."     There  was  also  a  °^^.^''^^ 
annexed  to  the  award,  which  was  not  a  map  of  the  whole  I^^ '  Zj 
contained  a  map  of  aU  lands  in  the  schedule,  and  of  all  lands  mot^ 
or  exchanged  under  the  award ;  but  neither  the  survey  nor  the  m  P 
included  the  defendant's  lands. 

>  The  provLsions  of  the  act  are  so  vexy  special  and  confosed,  that  it  is  iio^  ^^^g^ 
worth  while  to  set  them  forth,  or  to  state  the  arguments  or  judgment  respoctuiS 
further  than  is  necessary  to  ducidate  the  other  matters  in  the  case. 
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Sii  T.  C.  Banbury  entered  into  and  enjoyed  the  allotment  given 
liim  by  the  award,  and  after  his  death  the  plaintiff  succeeded  to  his 
xights  and  enjoyed  it  also.  It  appeared  also  that  for  twelve  years, 
from  1816,  when  the  defendant  first  became  occupier  of  the  lands  in 
qnestion,  down  to  1827,  both  inclusive,  no  tithes  had  been  paid  in 
respect  of  this  land  of  the  defendant's  in  Mildenhall  fen,  though 
dxiring  all  those  years  it  produced  corn,  hay  and  grain :  but  that  for 
twenty  years  subsequent  to  1828  they  had  either  paid  tithes  of  corn, 
gprain  and  hay  in  kind  in  respect  of  this  land  to  the  plaintiff,  or  htul 
compounded  for  them  with  him.  The  plaintiff  had  also  since  1832 
received  like  tithes  from  other  fen  lands  in  the  immediate  neighbor- 
hood of  the  defendant's  land.  The  annual  value  of  the  tithes  from 
the  defendant's  lands  was  less  than  20L  a-year. 

It  was  admitted  that  the  defendant  had  not  set  out  his  tithes  for 
the  two  years  mentioned  in  the  two  first  counts. 

The  plaintiff  also  gave  in  evidence  that  an  Assistant  Tithe  Com- 
missioner appointed  under  the  Tithe  Commutation  Act,  6  &  7  Will. 
4,  a  71,  was  sent  down  for  the  purpose  of  awarding  the  sum  to  be 
paid  by  way  of  rent-charge  in  Ueu  of  tithes  of  MUdenhall  parish ; 
that  the  defendant  before  him  claimed  that  his  lands  were  exempt 
from  tithe  by  virtue  of  the  Enclosure  Act  and  award ;  that  the  as- 
sistant tithe  commissioner  signed  and  published  his  decision  in 
December,  1841,  that  thev  were  not  so  exempted.  It  did  not  appear 
that  the  tithe  commissioners  had  taken  any  further  proceedings 
towards  the  commutation  of  the  tithes  of  the  parish,  or  that  they  had 
confirmed  the  above  decision. 

The  defendant  relied  on  the  Enclosure  Act  and  award  as  barring 
the  plaintiff's  claim. 

The  plaintiff  contended  that  the  Enclosure  Act  and  award  were 
not  admissible  in  evidence,  or  if  cuimissible  were  not  conclusive 
against  him,  on  the  ground  that  the  Mildenhall  fen  lands  were  not 
included  in  the  award,  and  that  no  compensation  was  awarded  in 
respect  of  them ;  consequently  that  the  tithes  of  the  fen  were  not 
extinguished ;  and  that  if  it  was  to  be  taken  that  they  were  v^thin 
the  effect  of  the  award  that  the  award  was  bad,  as  it  appeared  on  the 
face  of  the  award,  survey,  and  map,  that  no  compensation  had  been 
given  to  the  lay  improprietor,  or  any  one  else,  in  respect  of  the  tithe 
of  the  fen  land.  He  further  urged,  that  the  assistant  tithe  commis- 
sioner's decision  to  the  effect  that  the  Mildenhall  Enclosure  Act.  and 
award  did  not  exempt  the  defendant's  land  from  tithes,  was  conclu- 
sive in  his,  the  plaintiff's  favor ;  and  he  lastly  submitted,  that  the 
twenty  years'  perception  of  the  tithe,  from  1828  to  1848,  was  conclu- 
sive evidence  of  his  titie  to  them. 

The  judge  ruled  that  the  award  was  a  good  award,  and  that  the 
Enclosure  Act  and  award  barred  the  plaintiff's  claim ;  and  he  directed 
the  jury  to  find  for  the  defendant.  The  plaintiff  tendered  a  bill  of 
exceptions  to  this  ruling. 

The  case  was  argued  (June  15  and  16)  by 

B.  Andrews^  for  the  plaintiff     The  case  shows  that  the  plaintiff 
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took  the  tithes  of  these  fen  lands  for  twenty  years.  That  is  eonchh 
sive  evidence  of  a  title  to  them  under  the  statute  3  &  4  Will  4,  c,  27; 
8.  2  of  which  says,  ^'  that  no  land  or  rent  shall  be  reooverable  to 
within  twenty  years  after  the  right  of  action  aocmed."     The  into- 

t)retation  clause,  s.  1,  includes  under  the  teun  '^  land"  all  tithes  )»- 
onging  to  a  lay  owner ;  and  section  34  takes  a\ii7^ay  the  old  dtie  ail 
extinguishes  it,  and  confers  it  on  the  party  who  has  had  the  twratf 
years'  perception  of  the  profits,  giving  him,  as  it  vrere,  a  parliameBl* 
ary  tide  to  them.  Doe  d.  Jukes  v.  Sumner ,  14  Mee.  &  W.  39;  Doe 
d.  Chrter  v.  Bamardj  13  Q.  B.  Rep.  945 ;  The  Incorporated  Socie^ 
of  Dublin  v.  Richards,  1  Dm.  ifc  W.  258;  ScoU  v.  Mxany  3  Dra.  k 
W.  388.  The  case  of  The  Dean,  ^-c,  of  Ely  v.  Cash,  15  Mee.  &  W. 
617  is  not  against  us,  as  there  no  adverse  title  was  set  up. 

[Cress WELL,  J.  To  make  that  provision  applicable  you  most  as- 
sume that  somebody  is  entitled  to  the  tithes.  The  defendant  does 
not  contend  for  any  estate  in  the  tithes  himselfl] 

He  claims  to  be  exempt ;  that  is,  to  be  entitled  to  them  himselL 
The  tithes  exist.  The  lands  are  not  tithe  free.  They  are  not  mei^ 
in  the  land-  They  are  payable  either  to  the  plaintiff  or  the  defeai 
ant 

[Coleridge,  J.  Do  you  mean  to  say  that  if  the  Mildenhall  Encio' 
sure  Act  and  award  eittinguish  these  tithes,  the  twenty  years'  pe- 
ception  of  them  would  re-create  them  ?] 

After  paying  them  for  twenty  years  the  defendant  is  estopped  fiwn 
saying  they  are  extinguished. 

[Maule,  J.  Suppose  you  could  show  that  for  one  hundred  yeas 
after  the  reign  of  Richard  the  First  certain  lands  were  not  tithable, 
the  perception  of  tithes  firom  them  ever  since  would  not  make  then) 
tithable  now.] 

The  statute  3  &  4  Will  4,  c.  27,  would  make  them  tithable. 

[Maule,  J.  That  statute  was  passed  against  tithes,  and  not  for 
them.  With  regard  to  land  the  title  must  be  in  some  one ;  but  that 
is  not  the  case  with  regard  to  tithes.  You  say  the  defendant's  r^ 
to  the  tithes  was  extinguished.  But  he  never  had  any  right  t^)  the 
tithes.] 

Secondly,  the  Mildenhall  Enclosure  Act  and  award  are  no  bai  to 
the  plaintiir's  claim.  The  act,  it  is  submitted,  did  not  relate  to  tha 
fen  land.  The  award  did  not  intend  to  extinguish  these  tithes*  1* 
the  language  would  have  that  effect  the  award  is  bad,  as  ^^^ 
no  survey  or  map  including  the  fen  land,  which  is  required  by  tw 
General  Enclosure  Act,  41  Geo.  3,  c.  109,  s.  4^  which  is  mcorpo^*» 
in  the  private  act ;  and  no  compensation  is  given  in  lieu  of  the  ^^ 
of  the  fen  land.  Thirdly,  the  decision  of  the  assistant  tithe  com- 
missioner is  conclusive  in  favor  of  the  plaintiff,  that  the  defend^ 
land  is  not  exempted  from  tithes  by  the  Enclosure  Act  and  awawi 
The  Tithe  Commutation  Act,  6  &  7  WilL  4,  c  71,  by  B^ctionJ 
provides  that  the  decision  of  the  lithe  commissioner  on  all  d^^ 
of  exemption  from  tithe  "  shall  be  final  and  conclusive  on  all  peisonSi 
subject  to  the  provisions  hereinafter  contained." 

[Maule,  J.     The  "provisions  hereinafter  contained,"  vo^T  ^^ 
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llie  provision  of  section  90,  which  says  that  the  act  shall  not  apply 
^o  any  lands  the  tithes  whereof  have  been  commuted  or  extinguished 
xuideT  any  act  of  parliament.] 

The  "  provisions  hereinafter  contained  "  merely  mean  the  granting 
of  an  issue  under  section  46 ;  when  that  section  does  not  apply  the 
decision  is  finaL     Section  90  only  applies  to  the  case  of  undisputed 
cx>painutation  or  extinguishment     If  there  be  a  dispute,  or  question, 
or  suit,  respecting  such  extinguishment,  the  commissioner  must  decide 
it,  or  otherwise  tiiere  are  no  means  of  carrying  out  the  provisions  of 
section  45,  and  there  never  could  be  a  final  determination  or  commu- 
tation of  the  tithes  of  a  parish.*    If  the  commissioner's  decision  is 
not  final  the  decision  of  a  court  of  law  would  not  be  final.     There 
can  be  no  appeal  or  issue  obtained  in  this  case,  as  the  amount  is 
nnder  20L  The  assistant  tithe  commissioner  has  decided  that  section 
90  does  not  apply  to  this  case. 

CfMaUeyj  for  the  defendant.  The  Enclosure  Act  and  award  bar 
the  plaintiff's  claim.  It  was  intended  that  the  commissioners  should 
give  compensation  in  lieu  of  all  tithes  in  the.  parish,  and  the  award 
professes  to  do  so.  The  want  of  a  survey  or  map  does  not  vitiate 
the  award.  There  might  have  been  made  beforehand  other  sufficient 
maps  and  surveys  of  the  fen  lands.  If  so,  the  commissioners  were  not 
bound  to  make  new  ones.  The  act  does  not  oblige  them  to  append  any 
plan  or  map  to  the  award.  Secondly,  the  tithe  commissioners'  decision 
is  not  conclusive.  The  tithe  commissioners  cannot  decide  questions  of 
title.  Regina  v.  The  Tithe  Commissioners^  15  Q.  B.  Rep.  620 ;  s.  c.  10 
Eng.  Rep.  408 ;  Edwards  v.  Bunbury^  3  Q.  B.  Rep.  885.  The  right 
to  the  tithe  is  not  altered  by  the  decision  of  the  assistant  commis* 
sioner — section  9.  That  decision,  by  section  45,  is  to  be  final, 
**  subject  to  the  provisions  thereinafter  contained,"  that  is,  to  all  sub- 
sequent clauses.  Section  46  applies  only  to  the  case  of  those  who 
can  appeal,  that  is,  where  the  amount  in  dispute  is  above  20/.  yearly 
value ;  but  section  90  takes  away  the  jurisdiction  of  the  tithe  com- 
missioners altogether  to  deal  with  tithes  of  lands  already  commuted  or 
extingiushed  by  any  act  of  parliament  "  Tithes,"  in  this  act,  means 
uncommuted  tithes  —  section  89.  The  tithe  commissioner  cannot 
give  himself  jurisdiction  by  saying  that  the  Enclosure  Act  does 
not  apply.  Lilley  v.  Harvey^  5  bowl.  &  L.  P.  C.  648 ;  Thompson  v. 
Ingham^  14  Q.  B.  Rep  710.  Thirdly,  the  twenty  years'  perception  of 
tithes  does  not  give  the  plaintiff  any  title. 

[Coleridge,  J.     We  need  not  trouble  you  on  that  point] 

Wor Hedge  replied,  and  cited  Thorpe  v.  Cooper^  2  You.  &  J.  445; 
Cooper  V.  Walker,  4  B.  &  C.  36 ;  Wetherell  v.  Weighell,  3  You.  Sx,  C. 
243 ;  Wetherell  v.  Bellwood,  3  You.  &  C.  319 ;  Oirdlestone  v.  Stan- 
ley, 3  You.  &  C.  421,  and  the  statute  5  ik  6  Vict.  c.  64,  s.  9. 

Owr.  adv.  vult. 
The  judgment  of  the  court  was  now  delivered  by 

CoLEBiDOE,  J.    This  case  comes  before  us  upon  a  bill  of  excep- 
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tions.  It  was  an  action  of  debt  for  tithes  of  hay,  com,  and  grain  id 
certain  lands  in  the  parish  of  Mildenhsdl,  in  the  county  of  Saflbik 
The  counts  were  in  the  usual  form,  and  the  pleas  were  ful  debei^  hf 
statute,  and  never  indebted,  on  which  issues  were  joined. 

No  question  was  made  on  the  general  title  of  ^e  plaintiff  as  "Am 
impropriate  rector,  or  on  the  liability  of  the  defendant  as  oocapia^ 
during  the  periods  covered  by  the  declaration,  unless  he  were  pto- 
tected  in  the  manner  hereinafter  to  be  considered ;  and  it  w^as  proved 
that  for  twenty  years,  from  1828  up  to  1847,  both  induaive,  he  had 
either  set  out  or  compounded  for  his  tithes  from  the  land  in  question, 
which  consisted  of  between  twenty-nine  and  thirty  acres  of  fen  IumL 
Of  land  of  this  description,  and  called  by  that  name,  there 
about  .9,700  acres  in  the  parish,  out  of  about  16,000,  which  the 
parish  contained;  and  from  other  lands  of  the  same  description 
was  proved,  that  the  plaintiff  had,  from  1832  continually  to  the 
mencement  of  this  suit,  received  either  tithes  in  kind  or  a  monej 
composition ;  but  the  defence  of  the  defendant  rested  on  an  endosme 
act,  and  the  award  made  under  it  More  than  one  answer  was  9ir 
tempted  to  this  defence,  assuming  that  primd  fade  it  protected  the 
defendant;  but  if  upon  examination  the  ruling  of  the  learned  judge 
at  Nisi  Prius  cannot  be  sustained,  it  will  be  unnecessary  to  conaida 
this ;  and  we  are  of  that  opinion. 

The  act  in  question  passed  in  the  47  Greo.  3,  and  it  is  entitled  ^Aa 
act  for  enclosing  lands  in  the  parish  of  Mildenhall,  in  the  county  of 
Suffolk."  Its  preamble  recites,  among  other  things,  that  in  the  parisk 
there  are  several  open  and  common  fields,  commons,  commonable 
meadows,  heaths,  and  waste  ground ;  that  Sir  Thomas  Charles  Bun- 
bury,  whom  the  present  plaintiff  now  represents,  is  entitled,  among 
other  things,  to  the  great  or  rectorial  tithes,  and  divers  lands,  tene- 
ments, and  hereditaments  in  the  parish ;  that  certain  other  individn* 
als  named,  are  entitled  to  other  portions  of  the  tithes  of  divers  other 
lands ;  and  divers  other  persons  are  seised  of  lands  which  are  tiiiie 
free.  It  then  recites,  that  there  are  certain  rights  of  sheep-walk,  com* 
mon  of  stackage,  and  other  rights  and  interests  in,  over,  and  upon, 
the  said  open  and  commonable  fields,  commons,  commonable  mea* 
dows,  heaths,  and  waste  ground,  and  that  the  same  heaths,  fens,  and 
waste  ground,  in  their  then  present  state,  yield  but  little  profits,  and 
that  it  would  be  an  advantage  to  the  several  persons  entitled  thereto, 
if  the  before-mentioned  rights  be  extinguished,  and  the  said  lands 
and  groimds  were  divided  and  allotted.  It  further  recites  the  Gene- 
ral Enclosure  Act,  and  then  it  proceeds  to  the  enacting  clauses.  It 
should  be  observed  that  the  word  "  fens  "  is  but  once  introduced  into 
this  preamble,  and  then  only  as  forming  part  of  the  open,  unenclosed, 
and  commonable  lands  which  are  to  be  enclosed,  and  it  was  not  dis- 
puted that  in  this  place  the  word  did  not  apply  to  the  Mildenfaail 
Fen,  with  respect  to  which  the  present  question  arises.  [His  lord- 
ship  then  stated  the  two  section  of  the  act  on  which  the  question  of 
its  construction  turned.]  The  language  of  these  clauses  is  so  obscnrei 
that  we  have  had  much  difficulty  in  coming  to  a  conclusive  opinion 
upon  its  meaning ;  but  it  appears  to  us,  that  taking  the  two  together, 
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an  option*  was  left  in  respect  of  the  old  enclosures,  and  that  the  statute 
did  not  east  npon  the  commissioners  the  obligation  of  making  a  com- 
pulsory commutation  of  all  the  tithes  in  the  parish.     Further,  upon 
the  part  of  the  plaintiif  it  was  contended,  that  in  fact  the  commis- 
sioners had  not  taken  into  account  the  Mildenhall  fen  land  at  all. 
The  conclusion  we  have  come  to  upon  the  sections  of  the  act  of  par- 
liament, leaves  it  open  to  us  to  enter  into  this  inquiry,  the  commis- 
sioners having  in  their  award  adopted  the  words  of  the  act ;  and  if 
-we  see  reason  to  believe  that  the  option  was  not  exercised,  and  that 
the  commissioners  had  not  taken  into  account  the  Mildenhall  fen 
lands,  then  the  award  which  they  made  is  no  bar  to  the  plaintiff's 
right  to  recover.     The  award  which  they  should  make  in  respect  of 
tithe  compensation  is,  indeed,  subject  to  an  appeal  to  Quarter  Ses- 
sions, by  the  55th  section  of  this  act ;  and  a  neglect  to  appeal  in  any 
case  in  which  a  grievance  is  the  proper  subject  of  appeal,  will  have 
the  effect  of  making  the  judgment,  if  not  so  questioned  in  proper  time 
and  manner,  as  final  as  if  it  had  been  confirmed  by  an  appellant 
€X>nrt     But  it  has  been  rightly  determined  in  Cooper  v.  Walker^  and 
in  error  in  Thorpe  v.  Cooper^  that  where  the  grievance  is  the  total 
omission  to  give  any  compensation  in  respect  of  a  distinct  interest 
or  subject-matter,  the  party  is  not  bound  to  appeal,  although  he  may, 
nnder  the  same  enclosure  act,  and  by  the  same  award,  have  received 
compensation  in  respect  of  other  subject-matters.     The  judgments 
there  were  distinguishable  from  the  present,  and  the  plaintiff  here 
cannot  rely  upon  the  operation  of  the  saving  clause,  which  is  so  nar- 
rowly worded  that  it  does  not  seem  to  embrace  his  case.     But  the 
commissioners'  jurisdiction  depends  on  their  having  awarded  compen- 
sation ;  as  to  the  amount,  subject  to  appeal,  they  are  to  be  the  judges ; 
but,  unless  they  award  compensation,  they  have  no  authority  to  deal 
with  the  subject-matter.     In  the  judgment  of  the  court,  in  Thorpe  v. 
Cooper^  it  is  said,  ^<  the  commissioners  not  having  made  any  compen- 
sation for  the  tithes  of  Weedenham,  (a  township  in  the  parish  to 
which  the  Enclosure  Act  applied,)  must  either  have  rejected  a  claim 
which  they  were  directed  to  compensate,  or  firom  inadvertence  have 
omitted  to  make  compensation  for  it.     In  the  first  case,  they  have  ex- 
ceeded their  authority ;  in  the  second,  they  have  omitted  to  do  what 
they  were  expressly  required  to  do.     In  either  view  of  the  case,  their 
award  is  void  as  to  all  such  interests  as  are  affected  by  their  exceed- 
ing their  jurisdiction,  or  by  their  omission.     A  party  is  not  concluded 
by   not   appealing   against   a   nullity."     This  is  extremely  reason- 
able.    If  the  commissioners  in  the  present  case  had  for  any  reason 
omitted  to  take  a  district  of  9,900  acres  of  tithable  land  into  account, 
nothing  would  be  more  unjust  than  the  plaintiff  should  be  barred  by 
their  award  as  to  an  unquestionable  right,  before  it  was  made,  simply 
because  it  awarded  him  a  compensation  for  tithes  of  land  of  a  diliier- 
ent  class,  and  situated  in  other  parts  of  the  parish.     See  also  the 
judgment  of  the  Court  of  Queen's  Bench  on  the  second  point  in  the 
case  of  Ez  parte  the  Overseers  of  the  Poor  of  Birmingham^  18  Law 
J.  Eep.  (n.  s.)  M.  C.  89.     We  are,  therefore,  with  this  view  of  the 
statute,  and  looking  at  the  general  words  of  the  award,  to  mquire 
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into  the  fact  as  it  is  to  be  collected  from  the  evidence  stated  in  Ike 
bill  of  exceptions,'  premising  that  by  the  Greneral  Enclosure  Act,  41 
Geo.  3,  c.  109,  s.  4,  the  commissioners  were  required  to  make  a  troe; 
exact,  and  particular  survey,  admeasurement,  plan,  and  valuation  at 
all  the  lands  and  grounds  to  be  divided,  allotted,  and  enclosed,  aai 
also  of  all  the  messuages,  cottages,  orchards,  gardens,  homesteads^ 
ancient  enclosed  lands,  and  grounds  within  the  parish.     The  leqoize* 
ments  of  this  section  are  very  minute ;  the  number  of  acres  and  deeh 
mal  parts  of  acres  are  to  be  specified ;  the  property  distinguiahed; 
the  persons  who  made  the  survey  and  valuation,  are  to  certify  npa 
oath ;  and  they  are  to  be  open  to  be  inspected  and  copied  by  all  per« 
sons  interested.    Turning  to  the  award,  which  was  given  in  evidenoe 
by  the  defendant,  we  find  the  conmiissioners  declaring  that  there  has 
been  made  "  a  true,  exact,  and  proper  survey,  admeasurement  and 
plan  of  all  the  open  and  common  fields,  commons,  commonable  me** 
dows,  heaths,  and  waste  grounds,  to  be  divided,  allotted,  and  endosed, 
and  also  of  ail  messuages,  cottages,  orchards,  gardens,  homesteads^ 
and  ancient  enclosed  lands  and  grounds,  within  the  parish,  excepl 
such  as  are  situate  within  the  fens  of  the  said  parish.     To  the  awaid 
is  annexed  a  schedule  of  old  enclosures,  warrens,  and  oiher  landi 
within  the  parish  not  discharged  firom  tithes,  and  in  this  the  defend- 
ant's lands,  in  the  first  ^nd  second  counts  of  the  declaration  omb- 
tioned,  are  not  comprised.     It  contains  about  309  acres  of  land,  and 
a  large  wairen  called  Mildenhall  Warren.     The  award  has  also  ao* 
nexed  to  it  a  map,  but,  as  it  is  stated,  it  is  not  a  map  or  plan  of  the 
whole  parish,  but  only  of  all  the  lands  comprised  in  the  schedule,  the 
lands  allotted  and  exchanged,  and  some  of  which  are  fen  lands.    In 
the  award  itself,  the  commissioners  profess  to  make  allotments  to  the 
plaintiff  in  lieu  of,  and  as  a  compensation  for,  all  the  tithes  growing 
and  renewing  within  Mildenhall,  and  due  unto  him.     The  date  of 
the  award  is  of  the  1st  of  May,  1812.     These  circumstances,  witk 
the  facts,  that  for  twelve  years  from  1816,  the  defendants  had  paid 
no  titlie  in  respect  of  the  lands  mentioned  in  the  declaration,  and 
then  for  twenty  years,  as  before  stated,  had  either  paid  them  in  kiiid, 
or  compounded  for  them,  and  that  the  plcdntifF  had  also  received 
them  in  kind,  or  by  commutation  from  other  lands  in  the  neighba^ 
hood,  are  the  premises  from  which  the  jury  would  have  to  draw  tbe 
conclusion,  in  fact,  whether  or  not  the  commissioners  awarded  any 
compensation  to  the  plaintiff  in  respect  of  the  tithes  now  claimed. 

The  learned  judge  appears  to  have  considered  the  Endosuze  Act 
and  award  final  and  conclusive,  and  leaving  no  question  for  the  con- 
sideration of  the  jury,  because  the  act  gave  the  commissioners  power 
to  deal  with  the  whole  question,  and  their  award  professes  in  terms 
to  give  allotments  for  all  the  plaintiffs  interest  as  tithe  owner.  But 
we  cannot  agree  that  this  was  conclusive.  We  think  there  was 
much  evidence  to  show  that,  in  fact,  they  had  not  taken  into  accoont 
the  fen  land  at  all ;  we  think  it  is  rather  to  be  inferred,  that  for  some 
reason  or  other  they  had  thrown  it  out  of  their  consideration  entirely* 
It  is  scarcely  credible  that  if  so  large  a  tract  of  land  had  been  ad- 
measured, surveyed,  mapped,  and  valued,  there  would  not  have  ap- 
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peared  some  positive  and  specific  evidence  of  it  in  the  award  or 
schedules.  We  are  not  called  npon,  however,  to  express  any  positive 
opinion  upon  the  conclusion  of  fact  to  be  drawn ;  it  is  enough  to  say 
'that  we  think  that  the  ruling  of  the  learned  judge,  on  this  point,  can- 
not be  sustained,  and  that  a  venire  de  novo  must  be  awarded.  We 
liave  thus  far  said  nothing  upon  another  point  on  which  the  plaintiff 
placed  great  reliance,  and  in  respect  of  which  the  direction  of  the 
learned  judge  is  objected  to  on  the  bill  of  exceptions. 

It  appears  that  the  whole  matter  of  the  Enclosure  Act  and  award 
had  been  before  the  assistant  tithe  commissioner  acting  under  the 
6  &  7  WilL  4,  c.  71,  and  that  he  had  determined  that  the  tithes  were 
not  barred  by  them,  and  that  this  decision  had  not  as  yet,  so  far  as 
appeared,  been  confirmed  by  the  tithe  commissioners,  cmd  nothing 
more  had  been  done  under  it.     This  decision,  however,  the  counsel 
for  the  plaintiff  contended  was  final  and  conclusive  as  to  the  point 
decided ;  the  learned  judge  ruled  that  it  was  not     It  is  not  necessary 
for  us,  after  the  conclusion  we  have  come  to  on  the  Enclosure  Act 
and  award,  to  decide  this  point ;  but  it  may  be  convenient  for  us  to 
state  how  we  conceive  the  law  to  be,  for  the  guidance  of  the  judge 
■who  may,  on  a  future  occasion,  have  to  deal  with  the  question.     By 
the  43d  section  of  the  6  &  7  Will.  4,  c.  71,  certain  matters  are  to  be 
heard  and  decided  by  the  commissioners  or  assistant  commissioner, 
of  ^which  this  question  would  be  one  ;  and  the  decision  of  the  one  or 
the  other,  without  any  distinction  between  the  two,  is  by  the  section 
made  final  and  conclusive  on  all  persons  '<  subject  to  the  provisions 
in  the  act  hereinafter  contained."     The  last  words,  in  our  opinion, 
point  clearly  to  the  provisions  which  immediately  follow,  in  the  46th 
section,  for  trying  a  feigned  issue,  or  stating  a  case  for  the  decision 
of  a  superior  court.     These  are  provisions  by  way  of  appeal ;  and  the 
verdict  or  judgment  in  the  one  or  the  other  binds  not  only  the  parties, 
hut  the  commissioners  or  assistant  commissioner  in  the  former  pro- 
ceedings as  to  the  commutation.     These  may,  however,  in  the  present 
case,  be  laid  out  of  consideration.     But  independently  of  the  46th 
section  the  90th  imposes  a  restraint  on  the  jurisdiction  of  the  tithe 
commissioners,  among  others,  in  the  case  of  '^  lands  and  tenements 
the  tithes  whereof  shall  have  been  already  perpetually  commuted  or 
extinguished  under  any  act  of  parliament  heretofore  made."     Now, 
it  is  a  general  rule  that  no  court  of  limited  jurisdiction  can  give  itself 
jurisdiction  by  a  wrong  decision  on  a  point  collateral  to  the  merits  of 
the  case  upon  which  the  limit  to  its  jurisdiction  depends  ;  and  how- 
ever its  decision  may  be  final  on  all  particulars  making  up  together 
that  subject-matter  which,  if  true,  is  within  its  jurisdiction,  and  how- 
ever necessary  in  many  cases  it  may  be  for  it  to  make  a  preliminary 
inquiry,  whether  some  collateral  matter  be  or  be  not  within  the  limits, 
yet  upon  this  preliminary  question  its  decision  must  always  be 
open  to  inquiry  in  the  superior  court.     Then,  to  take  the  simplest 
case  —  suppose  a  judge  with  jurisdiction  limited  to  a  particular  hun- 
dred, and  a  matter  is  brought  before  him  as  having  arisen  within  it, 
but  the  party  charged  contends  that  it  arose  in  another  hundred,  this 
is  clearly  a  collateral  matter  independent  of  the  merits.     On  its  be- 
voL.  XXIV.  37 
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ing  presented,  the  judge  must  not  immediately  forbear  to  proceed| 
but  must  inquire  into  that  preliminary  fact,  ana  for  the  time  decile 
it,  and  either  proceed  or  not  with  the  principal  subject-matter  aoooti 
ing  as  he  finds  on  that  point ;  but  this  decision  must  be  open  to  que- 
tion,  and  if  he  has  improperly  either  forborne  or  proceeded  on  ik 
main  matter  in  consequence  of  an  error  on  this,  the  Court  of  QneoA 
Bench  will  issue  its  mandamus  or  prohibition  to  correct  his  mistah. 
To  apply  this  to  the  present  case  :  there  can  be  no  doubt,  we  cob- 
ceiye,  that  the  jurisdiction  of  the  assistant  tithe  commissioner,  uv 
well  initiated.  He  came  to  a  parish  in  which  de  facto  tithes  v« 
paid  in  kind  or  by  compensation,  but  he  was  met  with  an  objectioo 
which,  if  well  founded,  in  fact  showed  that  he  had  no  jurisdictiai 
He  was  bound  to  inquire  into  that  fact;  he  did  so,  and  deddrij 
against  the  objection,  and  thereupon  proceeded  with  the  camsff^ 
tion.  But  the  learned  judge  was  quite  right  in  ruling  that  his  d^ 
cision  was  not  final  and  conclusive.  If,  upon  a  further  inquiiy.  <fc 
tithe  conmiissioner  shall  be  found  to  have  been  correct  in  detenn* 
ing  that  the  tithes  of  these  lands  had  not  been  commuted  or  exta- 
guished  under  the  Enclosure  Act,  then  all  that  he  has  done  then- 
upon  will,  under  the  45th  section,  be  conclusive,  subject  only  to  fc 
qualification  arising  out  of  the  46th  section.  On  the  other  hand,  if 
that  inquiry  should  terminate  in  sustaining  the  award,  all  that  be  ha 
done  will  have  been  coram  nanjudice.  Thus  much  we  havethonjfe 
it  convenient  to  say  on  this  point 

The  point  made  by  the  learned  counsel  for  the  plaintiff,  on  tte 
twenty  years'  perception,  was  disposed  of  in  the  course  of  the  aiga- 
ment.     The  judgment  wiU  be  for  a  venire  de  novo. 


Venire  de  mm 


White,  executor  of  John  Bluett,  deceased,  v,  William  Blubw- 

NoTember  Sl»  1853. 

Contract  —  Consideration  —  Promise. 

To  an  action  on  a  promissonr  note  given  by  the  defendant  to  his  father,  the  defendAOtp^<^ 
that  he,  the  defendant,  had  just  grounds  to  complain  of  the  distribntion  that  hii  htba  w 
made  of  his  property,  as  his  father  had  admitted ;  and  that  it  was  therefore  agreed  betve^ 
them  that  the  defendant  should  cease  for  ever  to  make  any  such  complaint,  xad  ^^ 
consideration  thereof,  his  father  would  discharge  him  from  liability  on  the  note  aaotw 
cause  of  action  in  respect  thereof;  and  that  the  defendant's  agreement  should  be  le^Y^ 
in  full  satisfaction  and  discharge,  and  that  it  was  so  accepted :  — 

Held,  that  the  plea  was  bad,  as  not  sho^Hng  any  consideration  for  the  promise  bj  ^  '^^ 

The  declaration  contained  a  count  upon  a  promissory  note  mi^ 
by  the  defendant  payable  to  the  testator,  and  a  count  for  money  1^ 
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Plea,  as  to  the  said  first  count,  and  as  to  so  much  of  the  residue  of 
bhe  declaratron  as  relates  to  money  payable  by  the  defendant  to  the 
said  J.  Bluett  for  money  lent  to  the  defendant,  that  the  said  note'  in 
t;he  said  first  count  mentioned  was  delivered  by  him  to  the  said  J. 
IBluett  as  in  the  declaration  supposed,  and  by  the  said  J.  Bluett  taken 
CLnd  received  firom  the  defendant  for  and  on  account  of  the  said 
xnoney  so  payable  to  the  said  J.  Bluett  as  in  this  plea  mentioned, 
auid  the  causes  of  action  in  respect  thereof,  and  by  way  of  securing 
'the  same,  and  for  or  on  account  of  no  other  debt,  claim,  matter,  or 
thing  whatsoever.     And  the  defendant  further  saith,  that  the  said  J« 
Sluett  was  the  father  of  the  defendant,  and  that  afterwards,  and  after 
the  accruing  of  the  causes  of  action  to  which  this  plea  is  pleaded, 
and  before  this  suit,  and  in  the  lifetime  of  the  said  J.  Bluett,  the  de- 
fendant complained  to  his  said  father  that  he,  the  defendant,  had  not 
received  at  his  hands  so  much  money  or  so  many  advantages  as  the 
other  children  of  the  said  J.  Bluett,  and  certain  controversies  arose 
between  the  defendant  and  his  said  father,  concerning  the  premises, 
and  the  said  J.  Bluett  .afterwards  admitted  and  declared  to  the  de- 
fendant that  his,  the  defendant's,  said  complaints  were  well  founded, 
and,  therefore,  afterwards,  &c,  it  was  agreed  by  and  between  the 
said  J.  Bluett  and  the  defendant,  that  the  defendant  should  forever 
c^ase  to  make  such  complaints,  and  that  in  consideration  thereof,  and 
in  order  to  do  justice  to  the  defendant,  and  also  out  of  his,  the  said 
J.  Bluett's,  natural  love  and  affection,  towards  the  defendant,  he,  the 
said  J.  Bluett,  would  discharge  the  defendant  of  and  firom  all  liability 
in  respect  of  the  causes  of  action  to  which  this  plea  is  pleaded,  and 
would  accept  the  said  agreement  on  his,  the  defendant's,  part,  in  full 
satisfaction  and  discharge  of  the  said  last-mentioned  causes  of  action ; 
and  the  defendant  further  saith,  that  afterwards,  and  in  the  lifetime 
of  the  said  J.  Bluett,  and  before  this  suit,  he,  the  said  J.  Bluett,  did 
accept  of  and  from  the  defendant  the  said  agreement  as  aforesaid,  in 
full  satisfaction  and  discharge  of  such  mentioned  causes  of  action. 
Demurrer  and  joinder. 

Bovillj  in  support  of  the  demurrer.  The  plea  is  not  good  as  to 
either  count.  There  is  no  consideration  for  giving  up  the  claim  on 
the  money  count,  and  there  is  no  discharge  of  the  uability  on  the  note. 

[Parke,  B.  By  the  law  merchant  the  holder  may  discharge  the 
acceptor  of  his  liability,  if  he  sufficiently  expresses  his  intention  not 
to  insist  upon  payment ;  but  there  is  no  such  intention  here  averred.] 

T,  J.  Clark^  in  support  of  the  plea.  The  plea  shows  an  agreement 
by  the  defendant,  and  that  in  consideration  of  such  agreement  the 
father  agreed  to  forego  the  debt. 

[Parke,  B.  Is  an  agreement  by  a  father,  in  consideration  that  his 
son  will  not  bore  him,  a  binding  contract  ?] 
^  The  plea  avers  that  the  complaints  were  well-founded.  The  ad- 
equacy of  the  consideration  for  a  promise  is  not  a  matter  of  inquiry. 
A  promise  is  a  good  consideration  for  a  promise,  if  the  promisee  takes 
upon  himself  a  Uability  which  did  not  before  attach  to  him.      Here 
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the  son  had  a  right  to  make  the  complaints  mentioned,  and  his  a^ 
ins  to  forego  that  right  and  abstain  from  doing  ixrhat  he  legally  mi^ 
do  is  a  good  consideration,  because  he  would  have  been  Sable  ton 
action  if  he  had  broken  his  promise.  It  falls  exactly  within  tiic  d^ 
finition  of  a  consideration  ixiChiUy  on  Contracts,  p.  28^  as  the  defeat 
ant  subjected  himself  to  an  obligation  by  his  promise,  and  also  tot 
detriment  by  not  being  able  to  continue  his  well-grounded  complaiirk 
A  binding  agreement  with  mutual  promises  is  a  good  accord.  Hi 
cited  Com.  Dig.  tit  "Accord"  (B,)  4,  and  Haiffh  v.  Brooks^  10  Adt 
E.  309. 

Pollock,  C.  B.     The  plea  is  clearly  bad.       By  the  aigomeati 
principle  is  pressed  to  an  absurdity,  as  a  bubble  Is  blown  until  il 
bursts.     Looking  at  the  words  merely,  there  is  some  foundatioa  iv 
the  argument,  and,  following  the  words  only,  the  conclusion  mayk 
arrived  at.      It  is  said,  the  son  had  a  right  to  an  equal  distribiiiai 
of  his  father's  property,  and  did  complain  to  his  father  because  b 
had  not  an  equal  share,  and  said  to  him,  I  will  cease  to  complaiaif 
you  will  not  sue  upon  this  note.     Whereupon  the  father  said,  if  j«B 
will  promise  me  not  to  complain  I  will  give  up  the  note.    If  snAl 
plea  as  this  could  be  supported,  the  foUowing  would  be  a  bimiiv 
promise  :  A  man  might  complain  that  another  person  used  thepulilii 
highway  more  than  he  ought  to  do,  and  that  other  might  say,  doa# 
complain,  and  I  will  give  you  five  pounds.     It  is  ridiculous  to  ap- 
pose that  such  promises  could  be  binding.     So,  if  the  holder  of  abl 
of  exchange  were  suing  the  acceptor,  and  the  acceptor  were  Ui  «»• 
plain  that  the  holder  had  treated  him  hardly,  or  that  the  bill  oi^ 
never  to  have  been  circulated,  and  the  holder  were  to  say,  Now,if  J« 
will  not  make  any  more  complaints,  I  will  not  sue  you ;  such  apfi^ 
mise  would  be  like  that  now  set  up.  In  reality,  there  was  no  conaWea- 
tion  whatever.  The  son  had  no  right  to  complain,  for  the  father  mi^ 
make  what  distribution  of  his  property  he  liked ;  and  the  son's  abstaii' 
ing  from  doing  what  he  had  no  right  to  do  can  be  no  considemaoa 

Parke,  B.  I  am  of  the  same  opinion.  The  agreement  cool^l  iisi 
be  enforced  against  the  defendant  It  is  not  immaterial  also  to  ^ 
serve,  that  the  testator  did  not  give  the  note  up.  It  was  formcnf 
doubted  whether  a  simple  agreement  could  be  pleaded  in  bar.  £jP* 
V.  BrMi:e,  2  H.  Black.  317,  but  there  have  been  many  modern  cases  into 
which  third  persons  have  been  parties  to  the  agreement,  and  the  agff*" 
ment  has  been  held  to  be  an. answer,  and  it  may  be  that  each  aa 
agreement  would  do,  although  third  persons  were  not  parties  to  it 
But  that  question  does  not  arise  here,  as  there  was  no  binding  aff^ 
ment  at  all  by  the  defendant. 

Alderson,  B.  If  this  agreement  were  good,  there  could  be  no 
such  thing  as  a  nudum  pactum.  There  is  a  consideration  on  onesi<^^ 
and  it  is  said  the  consideration  on  the  other  is  the  agreement  itsdi* 
if  that  were  so,  there  could  never  be  a  nudum  pactum*  1 

Platt,  B.,  concurred.  Judgment  for  the  pl(Ailif 
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b^solveui — Pa^^metU  to  procure  Release  when  arrested  in  Respect  of 

Framdulent  Debts. 

VThero  an  insolTeat  ia  adjndffed  to  be  dlscbaiged  m  to  a  particalar  creditor  at  a  future  period, 
and  is  arrested  b^r  that  creditor,  a  payment  of  part  or  all  of  the  debt  to  obtain  hlB  discharge 
firom  the  anest,  ia  valid,  although  a  fresh  Mcniitj  given  ander  the  tame  dreomatancet 
irottld  be  invalid. 

Qmbtv,  vilKtber  money  paid  mder  nidi  invalid  aecority  can  be  recovered  backt 

This  was  an  action  hronght  by  the  plaintiff  to  recover  from  the 
defendant  the  snm  of  15^  nnder  the  following  circumstances :  In  the 
year  1852,  the  plaintiff  being  indebted  to  the  defendant  in  the  sum  of 
o9L  15s.  filed  a  petition  and  schedule  in  the  Court  for  relief  of  Insol- 
vent Debtors  nnder  1  &  2  Vict  c  110.      The  defendant  was  therein 
inserted  as  a  creditor  for  that  amount.  At  the  hearing  he  opposed  the 
plaintiff's  discha^e,  and  the  plaintiff  was  adjudicated  to  be  discharg- 
ed forthwith  as  to  all  his  debts  in  the  schedule  excepting  the  debt 
due  to  ihe  defendant,  and  as  to  that  debt  he  was  adjudicated  to  be 
discharged  at  the  expiration  of  seven  calendar  months  from  the  date  of 
his  vesting  order.   The  plaintiff  was  not  detained  in  prison  at  the  suit 
of  the  defendant,  his  opposing  creditor,  and  having  settled  with  his  de- 
taining creditor  he  came  out  of  prison.     The  defendant  then  issued 
a  capias  nnder  the  2  &  3  WilL  4,  c.  39,  aminst  the  plaintiff,  upon  which 
he  was  arrested  and  taken  to  prison.   Negotiations  were  then  entered 
into  witii  the  defendant  for  the  plaintiff's  release,. and  it  was  ulti- 
mately agreed  that  the  plaintiff  should  consent  to  a  judge's  order  to 
pay  debt  and  costs  by  instalments,  and  he  signed  a  consent  of  which 
the  following  is  a  copy : 

^  In  the  Odmmon  Pleas.  Hawkins  v.  Viner.  We  consent  to  an 
order  to  stay  herein  on  payment  of  632.  45.,  the  debt  for  which  this 
action  is  brought,  in  manner  following ;  namely,  13/.  14#.  down,  and 
2L  8s.  the  agreed  costs  on  the  16th  inst,  and  the  balance  by  monthly 
payments  of  5/.,  the  first  payment  of  5/.  to  be  made  on  the  9th  April 
next ;  immediate  judgment,  but  with  stay  of  execution  unless  default 
be  made  in  any  payment  as  above." 

The  defendant  having  paid  the  132. 14s.  mentioned  in  the  consent, 
together  with  12.  6s.  costs  of  the  capias^  was  released.  On  default 
in  one  of  the  instalments  judgment  was  signed,  and  the  defendant 
was  arrested,  but  discharged  on  an  application  to  Williams,  J.,  on  the 
ground  that  the  new  security  for  the  debt  which  was  discharged  by 
the  adjudication  was  void.  This  action  was  then  brought,  and  at  the 
trial,  before  Martin,  B.,  at  Westminster,  at  the  sittings  after  Trinity 
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tenn,  the  plaintiff  was  nonsuited,  his  lordship  holding  that  the  moBey 
was  a  voluntary  payment,  and  could  not  be  recovered  bac^ 

A  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection  WBsn^ 
sequently  obtained,  against  which  cause  was  shown  by 

SnofffleSjdiad  Massy  Dawson.  The  plaintiff  is  not  entitled  ton* 
cover  this  monev,  which  was  paid  by  him  voluntarily  and  with  U 
knowledge  of  his  legal  rights.  Although  according  to  the  dedskn 
it  has  been  held  that  a  new  security  given  by  an  insolvent  foraddl 
from  which  he  has  been  discharged  cannot  be  enforced,  (JiiUrifi 
Killickf  5  Mee.  &  W.  509,)  the  au&orities  do  not  show  that  he  can  a 
any  case  recover  the  amount  back  if  he  chooses  to  pay  such  ddi 
The  1  &  2  Vict  c.  110,  s.  91,^  does  not  in  terms  forbid  the  paymak 
of  a  debt  Indeed  a  payment  under  such  circumistances  as  these  b 
really  within  the  spirit  of  the  Insolvent  Act  By  the  85th  section  its 
enacted  that  an  insolvent  ordered  to  be  discharged  at  a  ftitnie  periol 
"shall  be  subject  and  liable  to  be  detained  in  prison,  and  to  be  am* 
ed  and  charged  in  custody  at  the  suit  of  any  one  or  more  of  his* 
her  creditors  with  respect  to  whom  it  shall  have  been  so  adjadgedji 
any  time  before  such  period  shall  have  arrived,  in  the  same  maun 
as  he  would  have  been  subject  and  liable  thereto  if  this  act  had  «* 
passed."  Tumor  v.  Damellj  5  Mee.  &  W.  28,  shows  that  the  elH 
of  this  section  is,  that  an  insolvent  may  be  arrested  by  a  agrias  unto 
the  2  &  3  Will.  4,  c.  39.  The  indorsement  on  that  writ  autharia 
the  sheriff  to  take  bail,  and  if  the  prisoner  may  give  bail,  the  » 
ditor  must  be  also  entitled  to  receive  the  amount  of  the  debt 

[Parke,  B.  What  is  the  use  of  allowing  the  arrest,  except  t 
enable  the  creditor  to  get  the  debt  ?] 

Hawkins  J  in  support  of  the  rule.  The  object  of  the  Insolvent  W 
is  to.  secure  an  equal  division  of  the  insolvent's  estate  among  » 
creditors,  and  the  warrant  of  attorney  which  the  insolvent  giv«  " 
intended  to  secure  an  equal  division  of  his  future  property;  butp 
mitting  any  creditor  to  obtain  payment  by  means  of  aiiesting  vt 
insolvent  would  defeat  this  object  of  the  statute.  The.  power  *> 
arrest  is  for  the  punishment  of  the  debtor,  not  for  the  pecuniaijbcB^ 
fit  of  the  creditor. 

[Parke,  B.  Arrangements  with  the  detaining  creditor  are  Botpi>' 
hibited.  What  is  there  to  prevent  the  insolvent  bonowing  the  wtafj 
of  a  friend,  and  paying  his  debt  with  it  ?] 

The  money  would  become  the  property  of  the  assignee,  in  ^^ 
the  insolvent's  future  property  is  vested.  , 

[Parke,  B.  If  that  were  so,  the  plaintiff  could  not  be  entitW® 
recover  it  back.] 

1  That  section  enacts,  **  That  after  everjr  person  shall  hare  become  entitles  to 
benefit  of  this  act  by  any  such  adjudication  as  aforesaid,  no  writ  oi  fieri  fac^  or  «^ 
shall  issue  on  any  judgment  obtained  against  such  prisoner,  for  an jT  "^^  ^' T'L* 
money  with  respect  to  which  such  person  shall  have  so  become  ^o^^*''?f'^»J. 
action  upon  any  new  contract,  or  security  for  jMtyment  thereof,  except  upon  v^  i^ 
meat  entered  up  against  such  prisoner  acoordmig  to  this  act** 
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The  receipt  of  the  money  was,  in  substance,  by  means  of  a  security 
^vrithin  the  prohibition  of  the  Qlst  section.  A  judge's  order  is  equiv- 
alent to  a  warrant  of  attorney,  and  a  warrant  of  attorney  has  in  many 
instances  been  set  aiside.  Ashley  v.  Killicky  Ex  parte  ttart^  2  DowL 
&  li.  P.  C.  778 ;  Humphries  v.  Smith,  22  Law  J.  Rep.  (n.  s.)  Q.  B. 
3.21 ;  8.  c.  16  Eng.  Rep.  228.  In  Ex  parte  Hart  money  paid  was 
ordered  to  be  retomed. 

[  Aldebson,  B.  It  was  there  paid  under  the  belief  that  the  warrant 
of  attorney  would  be  enforced ;  in  this  case  the  money  was  not  paid 
under  the  judge's  order.] 

The  anest  was  for  the  whole  amount  of  the  debt,  including  the 
amount  then  paid. 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharffed. 
The  arrestwas  lawful,  and  the  insolvent  being  in  lawful  custody  does 
not  give  a  new  secority,  but  pays  a  part  of  his  debt  to  the  creditor 
-who  has  anested  him.  I  am  deEuly  of  opinion  the  payment  is  valid. 
Under  the  writ  of  cepiiu  the  fdaintiff  was  undoubtedly  entitled  to 
^ve  baii,  and  if  iiwtpad  he  diooses  to  pay  the  amount,  the  creditor 
may  keep  it.  It  is  said  that  the  object  of  the  legislature  was  to 
punish  the  insolveiii ;  if  sot,  that  inteotioa  has  not  been  expressed* 
It  was  a  volnntaiy  pa jmem  to  get  nd  of  leffd  yiocem^  The  case  is 
different  wbeie  a  Acsh  MCJUiiiJ^  b  ^tn^  f6r  that  is  made  void  under 
the  9lBt  sectioii.  If  cpora  sftda  mew  setwiaity  be  wfrt:  to  pny  the 
money,  I  do  not  say  ibact  k  csxljA  doc  Mr  ie«nnr«mdl  bdek^  bnt  J  taaa^cfi 
help  feeling  sooie  diwa^  vittntor  say  i^inonlier  WLj^ticmaa  was  rigiii:  ia 
his  decision  in  JSr/HErlie  Avt,  ja^  iar  at»  JuMaohta  ik^  ahe  SRpttj^in/enC  oi 
the  money  leeeivcd. 


Aldebsox,  BL  if  Ejc  pmrii  Hsri  hiil  ^j^kol  Ir.turiiiri  v*  ^m^»*nrinqf 
the  warrant  of  a^nicraie-r  'ii*tL-.^  *iri;»rry»ii  I  ttu'jiul  iiiv^**  %^rrw*rt  -v.:  ;i  .r^ 
but  that  was  so*:  wk.  1  tiii^iLjii  ^  iiiui;i**si  v.  w:j.  'lian  1:'  i  ^irjinwnv^ 
note  were  g3T«a.  azii  part  '.i  r  jnu:^  js  ttyxal  ju>n  ut  .5»nr>»*  kx^^^u  .ift»i^ 

Platt,  B.  m«i  i&ff  ik(^yt2ininRrgRSH»ri»s£  ikv  '^  'tvtfiinur  -^  inn^'*!^ 
of  detainlB^  has  <&toar  as  fOBnAfinr^  ji  nm  jtiKnKKft  'Sttii:  ut  ^nnUi- 
have  the  nsnal  ibazTf  <oif  iter  juSsnurac  jf  iif  ^tunut  jm^.  "^umu-  iM<i  -v^y 
ment  u  one  of  ri^tfcoK*  JbriXih.  1  vxl  m'.ft  tc  uL  mm  ^tuc  ^m  j*^»4itntmr 
did  not  wabeaA  i&esu  oRfdnrUS  ibtUa  dint  v«Km  taesisKst;  <n<inut  utt^«  :ut 
means  rf  olrtaixaai^  ^anroDHOBL 

Mastdes  R-  B!irii  iL  ipv  tail  ii.  tnmnuut  «ni«^  tij««*  it  t  jti*^it' 
diffioence iitingreML  pfiTHiftai:  tail  ^'^u^r  wwju-rr;  .  Vi'iu  t  i*^*^  *v.M^y*- 
tionsy  if  a  ^icbiL  wy^  tumukj  uut**:*  lai  iUvjni  vutn-ru^rn  ia  <^vui#v»t 
lecoTcr  is  fcatfc  Pisar^iitt  luutn  «nii»r  jr*yucuttV:  «u«^i  ♦jvuvi«^'u  ut^V' 
gether  or  abuirtr  ly  tti*m*.  lUiC  mvm***   vutJt   jttut  vitjftu-   i'^    *^   ^ 

on  tlzaS  jsnwEui  tiit  tkftumuL  lutj  yisruaxyk.  ut  bu>yuri*'C*  wwf.  ^  *ci'''A*«r 
agree  wfeiii  auj  imisuBr  I-'mgk:  rsUa  r.  ifc  i*ui  t^ienf  ^utft  x\  ^'4»^  f^^'^ 
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Seoina  V.  Edwards  and  anotherJ 

July  6,  1853. 

EcterU  —  Prerogative  —  Fraction  of  a  Day  —  Course  of  Ecckegfur* 

A  fraction  of  a  day  cannot  be  taken  into  acoonnt,  where  the  conflict  is  between  the  rigiit  tf 
the  crown  and  the  right  of  the  snbject. 

Thcrcforo,  where  an  adjudication  of  bankniptcj  and  the  appointment  of  an  official  ^cgtyiwf 
took  place  in  Ae  morning,  and  at  a  sabseqnent  period  of  the  day  an  extent  iaraed  aigssst 
the  bankrupt :  — 

Edd,  per  Pollock,  C.  B.,  Parke,  B.,  and  Piatt,  B.,  Oiat  the  bankmpt's  propezty  might  la 
taken  under  the  extent  Per  Martin,  B. — The  priority  of  events  nappenin^  on  tfae  skm 
day,  may  be  inquired  into  between  the  crown  and  the  subject,  just  as  between  snbject  lal 
subject 

A  WRIT  of  immediate  extent,  tested  the  9th  of  September,  was 
issued  at  the  suit  of  the  crown  against  one  Benjamin  Salter,  far 
1,721/.  Is.  7\(L,  due  to  the  crown  for  malt  duty.  Upon  the  23d  of 
September  an  inquisition  was  taken,  and  the  jury  found  that  Salter 
was,  on  the  day  of  issuing  the  extent,  possessed  of  certain  goocfa^ 
chattels,  and  debts.  Upon  the  same  day,  the  defendants,  as  assignees 
of  Salter,  claimed  the  goods,  &c,  with  certain  exceptions,  and  npoo 
the  6th  of  November  they  pleaded  to  the  inquisition.  The  plea,  in 
substance,  stated  that  Salter  was  adjudicated  a  bankrupt,  and  tiie 
defendant,  E.  Edwards,  duly  appointed  official  assignee  of  bis  estate 
on  the  9tb  of  September,  and  before  the  issuing  of  the  writ  of  extexri, 
and  before  the  granting  of  any  fiat  for  the  issuing  of  the  same,  l^ 
virtue  of  which  the  goods  and  chattels  claimed  became  absolutely 
vested  in  the  said  E.  Edwards  as  such  assignee.  The  plea  concluded 
with  a  special  traverse  that  Salter  was,  on  the  day  of  the  issuing  of 
the  writ  of  extent,  or  at  the  time  of  the  inquisition,  possessed  of  the 
said  goods  and  chattels.  Verification  and  prayer  of  judgment  of 
amoveas  manus. 

Replication,  that  the  said  adjudication  of  bankruptcy  was  not  made 
on  any  day  before  the  day  of  the  issuing  of  the  said  writ  of  extent 
modo  et  formd^  concluding  to  the  country.  Special  demurrer  and 
joinder. 

The  case  was  argued^  in  Easter  term,  (May  6)  and  Trinity  tenn, 
(May  27)  by  — 

Bramwell  (with  him  Kingdon^)  in  support  of  the  demuner,  and 

Watson  (with  him  J.  Wilde^)  for  the  crown.  It  was  admitted  that 
the  replication  was  bad ;  and  the  simple  question  to  be  decided  waa, 
whether  the  adjudication  and  appointment  of  the  ofiicial  assignee, 


1  28  Law  J.  Bep.  (n.  b.)  Exch.  42. 

2  Before  Pollock,  C.  B.,  Fabke,  B.,  Flatt,  B.,  and  Maktin,  B. 
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liaviog  takeo  place  at  an  earlier  period  of  the  day  on  which  the  writ 
€>f  extent  issned,  the  doctrine  that  there  is  no  portion  of  a  day,  as 
Sigainst  the  crown,  was  to  prevaiL  The  argnments  are  safficiently 
stated  in  the  jadgments 

In  support  of  the  demnrrer  the  following  authorities  were  cited :  — 
Stat  12  &  13  Vict  a  106,  s.  141 ;  Swaim  y.  Morland,  1  B.  &  B.  370 ; 
H^e  AUomty  General  ▼.  Capellj  2  Shower,  480 ;  Giles  v.  Grover^  9 
Bing.  156, 162,  163,  166 ;  Brassey  v.  Dawson^  2  Str.  982 ;  Rex.  v. 
Crump  and  Hcmburyj  Parker,  126 ;  Rex.  v.  Earl^  Banb.  33 ;  Whiiaker 
V.  Wisbey,  12  Cora.  B.  Rep.  44,  s.  c.  9  Eng.  Rep.  457 ;  Plowd.  264 ; 
Co.  Litt  30  fr,  150  a. ;  2  Ventris,  268 ;  Broom's  Legal  Maxims,  105. 

[  Pollock,  C.  B.  referred  to  Bikers  ▼.  Mackenzie^  4  Ves.  752,  and 
Rex  V.  CoUanj  2  Ves.  sen.  288. 

IVLkRTiN,  B.,  referred  to  Roe  v.  Herseyy  3  Wills.  374.] 

On  behalf  of  the  crown,  the  following  authorities  were  cited :  — 
Montagne^s  Bankrupt  Law,  664  (edition  of  1805) ;  Eden's  Bankrupt 
Imw,  272 ;  2  Tidd's  Practice,  1054 ;  West  on  Extents,  116 ;  App. 
96 ;  Manning's  Ezch.  Prac  47, 48,  App.  251 ;  Russell  v.  Ledsam^  14 
Mee.  &  W.  574 ;  Rex  v.  Giles,  8  Price,  293 ;  Brassey  v.  Dawson^  3 
Str.  978;  Rex  v.  itfafm.  Ibid.  749;  Rex  v.  Cotton^  2  Ves.  sen.  288; 
8.  c.  Parker,  112,  127 ;  Tremayne's  Pleas  of  the  Crown,  637 ;  Giles 
▼.  Graver  J  9  Bing.  279 ;  Rex  v.  JEarlj  Bnnb.  33. 

As  to  the  course  of  the  Exchequer  being  the  law,  the  following 
cases  were  cited  : —  Rex  y.  Woolfy  2  B.  &  Aid.  609 ;  Dean  v.  Reginck^ 
16  Mee. &  W. 475 ;  The  AUomey-Generaly.  Farr,  4  Price,  122, 130; 
Regina  v.  RylCj  9  Mee*  &  W.  227 ;  Wingfield  v.  JefferySy  1  Lord  Raym. 


Bramweltj  in  reply,  referred  to  Swain  v.  Morland,  as  reported  in 
Gow,  N.  P.  39,  and  cited  in  Manning's  Elxch.  Prac  44. 

Waisonj  in  the  exercise  of  the  perogative  right,  replied  generally, 
and  referred  to  Cawthome  v.  CampbeU^  1  Anst  208, 210 ;  and  Refers 
V.  Mackenzie. 

Cur.  adv.  vuU. 

The  jndges,  differing  in  opinion,  now  delivered  their  jadgments  as 
follows :  — 

Martin,  B.  After  stating  the  substance  of  the  pleadings,  his 
lordship  proceeded  —  The  question  which  arises  upon  the  plea  is, 
whether  the  appointment  of  the  official  assignee  at  an  earlier  part  of 
the  same  day  on  which  a  fiat  is  granted  for  and  an  extent  issued  at 
the  suit  of  the  crown  against  the  bankrupt  for  a  crown  debt,  pre- 
vents the  property  being  taken  under  the  extent  ?  By  virtue  of  the 
141st  section  of  the  Bankrupt  Law  CJonsolidation  Act,  the  12  &  13 
Vict,  c  106,  such  appointment  ipso  facto  operates  to  transfer  the  per- 
sonal estate  of  the  bankrupt  to  the  assignee.     The  enactment  is, 
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"  thai  when  a  person  shall  have  been  adjudged  a  baokrupt  all 
personal  estate  shall  become  absolutely  vested   ia   bis  assignee  fay 
virtue  of  his  appointment"     But  it  was  contended  by  the  ieaniej 
counsel  for  the  crown  that,  as  against  the  crown,  the  day  mnst  be 
deemed  one  indivisible  instant,  and  that  the  three  events,  namely,  drc 
appointment  of  the  assignee,  the  granting  of  the  fiat  for  the  extent, 
and  the  issuing  of  the  extent,  must  be  considered  as  all  having  takei 
place  at  the  same  moment  of  time ;  and  if  this  be  so  the  plea  is  bad, 
for  there  is  no  doubt  that  "  in  things  of  an  instant  the  crown  shtl 
be  preferred,"  (Plowd.  264;  Ck).  Litt  306,  ft,)  and  that  whenever  the 
rights  of  the  crown  and  of  the  subject  are  concerned,  the  crown  hai 
the  priority.     On  the  other  hand,  it  was  contended  by  the  learned 
counsel  for  the  defendants  that  the  truth  was  tbe  truth,  and  ipay 
always  be  ascertained,  whether  it  be  in  the  case  of  the  crown  orifl» 
case  between  subject  and  subject ;  and  that  if  in  reality  and  fact  tbe 
property  had  passed  out  of  the  crown  debtor  before  any  step  was 
taken  on  behalf  of  the  crown  to  enforce  payment  of  this  debt,  there 
was  no  concurrence  between  the  crown  and  the  sabject,  and  theie 
was  no  property  in  the  debtor  upon  which  the  extent  could  opeiaiCi 
The  general  law  relative  to  the  fraction  of  a  day,  as  it  is  termed, 
is  perfectly  clear.     For  a  great  many  purposes  the  day  is  taken  as  a 
entire  thing,  but  there  is  no  doubt  that,  as  between  subject  and  sol^ 
ject,  w^heu  conflicting  rights  of  the  character  of  that  in  the  picaoii 
case  arise,  the  law  takes  notice  of  the  fraction  of  a  day.     This  is  dia- 
tinctly  laid  down  by  Parke  B.,  in  the  judgment  of  the  Court  of  Ex- 
chequer in  Russell  v.  Ledsam.     So,  also,  in  Combe  v.  Jft/,  3  Boir. 
1424,  Lord  Mansfield  treats  the  entirety  of  a  day  as  a  legal  fictioO) 
and  says  that  the  law  allows  of  a  fraction  of  a  day  whenever  it  is 
necessary  to  distinguish  it :  and  adds,  "  I  do  not  see  why  an  hoar 
may  not  be  [treated]  so  too,"  for  it  is  not  like  a  mathematical  pointf 
which  cannot  be  divided ;  and  in  Roe  v.  Hersey  the  same  is  stated 
to  be  the  law.     The  court  there  said, "  The  rule  that  there  is  no  fac- 
tion of  a  day  is  a  legal  fiction,  and  '  Fictio  juris  neminem  ktd^ 
debeU  "     The  question  then  comes  to  this,  whether  that  which  is  the 
undoubted  law  as  between  subject  and  subject  is  also  law  as  betw«o 
the  crown  and  the  subject  ?     If  the  case  were  to  be  decided  mei^y 
upon  the  principles  of  reason  and  good  sense  I  apprehend  no  dooW 
could  exist  on  the  subject     A  transaction  which  takes  place  on  the 
morning  of  a  day  may  be  as  complete  and  distinct  and  separate  from 
a  transaction  which  takes  place  on  the  evening  of  the  same  day  ^ 
from  one  which  takes  place  on  the  evening  of  the  previous  day.    Aodj 
as  I  said  in  the  case  before  mentioned,  the  position  that  a  day  i$  ^ 
be  taken  as  an  instant  of  time  is  a  pure  fiction,  and  in  the  preseat 
case,  as  it  seems  to  me,  a  peculiarly  absurd  one,  for  one  of  the  evestf 
which  by  it  are  concluded  to  have  taken  place  at  the  same  instant 
with  the  others,  must  of  necessity  have  preceded  one  of  them,  for  ^ 
fiat  for  the  extent  must,  of  inevitable  necessity,  have  preceded  ti» 
issuing  of  the  extent     But  no  doubt  the  case  is  to  be  decided  by 
authority  if  it  exists ;  and  in  the  case  of  conflicting  authorities  oar 
decision  should,  as  it  seems  to  me,  be  governed  by  the  consideratioOf 
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"\nrhich  of  them  is  the  uMie  cceifrca&btie  to  ii»^  hw  in  &n:iiX>cous 

erases  ?  which  mate  ooostssefli  vris  ;it<i>cie  mo  J  g'<>c^  snr^  f  amJ  un«> 

Xess  it  be  clearir  seen  that  some  mxfii5e:s<  «vTor  cc  mi^raike  has  ooruntd 

1  think  the  later  anthoriij  oos^t  to  ptermiL     A  T>efT  great  nunibct^ 

of  cases  and  extracts  firom  texr-writers  weie  ciied  on  bo:h  sides*  bat 

in  reality  the  question  will  be  foand  to  depend  upon  whether  pi^* 

ference  is  to  be  giTen  to  the  law  as  stated  in  Rtx  t.  Eari  and  liex 

V.   Cotton^  which  statements  of  the  law  are  alleged  by  the  leanied 

counsel  for  the  crown  to  be  condnsiTe  in  his  faror*  or  to  the  law  as 

stated  in  a  case  of  Steuim  v.  Jloriamd,  which  is  alleged  by  the  learned 

counsel  for  the  defendants  to  be  equally  conclusive  the  other  way. 

^What  is  to  be  found  in  Bmmbmry  is  this :  **  A  person  named  Eari  had 

become  bankrupt,  and  the  assignment  to  his  assignee  was  executed 

upon  the  31st  of  January,  171S.     An  extent  issued  against  himi 

tested  the  same  day,  by  virtue  of  which  the  sheriff  took  the  goods  out 

of  the  hands  of  the  assignees,  which  they  had  seized. 

The  report   then  proceeds  thus :    **  Nota,  the   messenger  under 
the  commission,  took  possession  of  the  goods  before  the  extent,  but 
it  was  given  up  and  admitted  that  the  extent,  bearing  equal  date 
^with  the   commission,  should  undoubtedly  have  the   precedence." 
The  question  in  the  case  in  Parker  was,  whether  the  extent  pre- 
vailed against  a  distress  which  was  tested  before  the  sale:  and  it 
was  held  that  it  did,  upon  the  principle  that  the  actual  transfer  of 
the  property  out  of  the  crown  debtor  is  essential  to  defeat  the  ex- 
tent.     Chief  Baron  Parker  reports   himself  to   have  said  this  in 
delivering  his  own  judgment :    '^  The  rule  (namely,  that  the  trans- 
fer pf  the  property  is  the  test)  holds  equally  in  the  case  of  a  seiz- 
ure made  by  virtue  of  a  warrant  of  commission  of  bankrupt,  and 
yet  the  warrant  is  no  execution.      This  was  held  in  the  case  of 
Hex  V.  Crump  and  Hanburtfy  in  the  reign  of  Charles  the  Second.     I 
have  also,"  he  proceeds  to  say,  ^a  short  manuscript  note  of  it,  which 
reports  it  thus :  one  indebted  to  the  crown  became  bankrupt,  and  a 
commission  of  bankruptcy  was  sued  out  against  him,  and  an  assign- 
ment was  made  of  his  estate,  and  an  extent  issued  for  the  crown  test- 
ed the  day  of  the  date  of  assignment,  and  the  extent  was  preferred 
and  this  adjudged  by  my  great  predecessor  Sir  Matthew  Hale."     He 
then  states  that  the  case  of  Rex  v.  Crump  and  Hanbury  is  mentioned 
in  The  Attorney^  General  v.  CasselL     Upon  reference  to  Shower  the 
facts  appear  to  have  been  these.     One  Lewis  was  indebted  to  the 
king,  and  on  the  21st  of  March  an  extent  issued  against  him.  Lewis 
was  bankrupt  at  the  time,  and  on  the  12th  of  March  his  goods  had 
been  seized  by  warrant  from  the  commissioners,  and  on  the  21  st,  the 
day  of  the  teste  of  the  extent,  the  commissioners  assigned  to  the  ere- 
ditors,  which  was  then  the  practice  in  bankruptcy.     The  court  held, 
that  the  crown  was  entitled  to  the  goods,  "for that  although  the  goods 
were  actually  in  custodid  legis,  yet,  because  the  extent  came  before 
the  property  was  vested  by  the  assignment,  it  was  held  a  good  ex- 
tent."    It  was  contended,  and  with  perfect  truth,  that  this  case  was, 
in  reality,  no  authority  against  the  defendants,  but  rather  in  their 
fevor,  for  that,  upon  the  facts,  it  appeared  that  the  extent  not  only 
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issued,  and  was  tested,  but  actually  came,  that  is,  I  presume,  va 
placed  in  the  hands  of  the  sheriff  before  assig'nment^  and  whilst  tk 
goods  were  in  the  hands  of  the  messenger,  or,  in  other  words,  ^ti 
custodid  leg-isj^  in  which  case  the  crown  would  undoubtedly  be es» 
tied,  because  the  property  was  not  then  Iransferred  out  of  the  baalp 
rupt.     Goods  are  not  in  custodid  legis  when  in  the  hands  of  thea» 
signee  of  a  bankrupt ;  on  the  contrary,  they  are  the  property  of  the 
assignee  for  the  benefit  of  the  bankrupt's  creditors.     For  the  pnrpoae 
of  ascertaining  with  certainty  what  was  the  precise  plea  in  this  aam, 
we  caused  the  original  roll  to  be  produced,  and  we  found  it  to  be  la 
accordance  with  the  statement  in  Shower.     The  plea  did  not  shov 
that  the  assignment  had  been  executed  before  the  teste  of  the  eitesl; 
which,  according  to  the  ordinary  principles  of  pleading,  the  defend- 
ant was  bound  in  his  plea  to  aver  in  order  to  show  a  better  tide  to 
goods  than  the  crown.     As  to  the  case  from  Bunbury  it  is  said  that 
what  is  there  stated  was  at  best  an  admission  by  an  unnamed  cooi)' 
sel ;  and  besides  that,  the  cases  in  Bunbury  were  mere  loose  ootOi 
never  meant  to  be  published,  the  authority  for  which  was  a  stattmeit 
by  Lord  Mansfield  in  Tinkler  v.  Poole,  6  Bunr.  265a     There  can  be  no 
doubt,  however,  that  these  cases  have  been  considered  authorities  fo 
the  position  contended  for  on  behalf  of  the  crown ;  for  (besides  maay 
other  references  in  the  books)  Mr.  Baron  Wood  is  reported  to  have  stid 
in  the  case  of  Rex  v.  Giles,  that  "  the  extent  takes  precedency  if  it  h* 
tested  before  the  assignment,  and  even  on  the  day  of  the  date  of  the 
assigment,  because  as  they  both  happen  on  the  same  day  the  cro^ 
by  its  general  prerogative  shall  have  the  preference,  as  was  decided 
in  the  case  of  Rez  v.  Crump  and  HanburyP     It  will  be  of  no  avail  re- 
ferring to  the  other  authorities  cited  by  the  learned  counsel  for  tie 
crown,  for  none  of  them  are  direct  upon  the  question  ;   and  what  is 
said  rests  upon  the  authority  of  the  cases  before  referred  to.  ^^ 
the  words  of  the  text  writers,  those  published  before  the  decision  w 
the  Court  of  Common  Pleas  in  Swain  y.  Morland,  namely,  West  and 
Manning,  state  the  law  as  mentioned  in  Bunbury  and  Parker,  ciUDg 
them  as  the  then  authorities;  and  those  published  after  state  it b| 
doubtful;  and  Lord  Henley,  in  bis  work  on  Bankruptcy,  p»287j3d 
edit,  expresses  his  opinion  that  the  law  as  laid  down  by  the  CowJ      | 
of  Common  Pleas  is  much  the  more  consistent  with  justice  And  good 
sense.     The  case  of  Swain  v.  Morland  was,  as  before  mentioned,  relied 
on  by  the  learned  counsel  for  the  defendants  as  conclusive  in  his  favor. 
In  this  case  the  Court  of  Common  Pleas,  after  argument  in  which  all 
the  cases  upon  the  subject  were  brought  before  them,  including  the 
cases  in  Bunbury  and  Parker,  delivered  a  written  judgment  after  ijD6 
taken  to  consider,  that  unless  the  fiat  for  the  extent  issued  at  a  time 
of  the  day  before  the  property  of  the  crown  debtor  was  chaflj'^dffl^ 
extent  was  of  no  effect ;  that  the  law  would  take  notice  of  the  fr***^ 
of  a  day  in  the  case  of  the  crown  as  well  as  between  subjects ;  ^ 
they  distinctly  stated  that  as  there  was  no  fact  firom  which  it  f PP^ 
ed  that  the  fiat  for  the  extent  was  anterior  to  the  sale  (by  which  v» 
transfer  of  the  property  was  effected  in  that  case,)  they  could  not  p*** 
sume  it,  or  sufier  a  fiction  to  prevail  against  the  justice  of  the  case. 
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Covr,  this  is  an  express  aathority  upon  the  point  by  a  court  of  co- 
ordinate jurisdiction  with  our  own ;  and,  as  I  have  already  said,  it  is 
Ln  my  opinion  our  duty,  and  in  accordance  with  the  ordinary  practice 
of  the  courts  at  Westminster  Hall,  to  decide  in  conformity  with  it, 
TUiless  there  appears  to  be  some  manifest  error  or  mistake.  I  certainly 
do  not  think  that  any  such  error  appears,  for  the  judgment  is  in  con- 
formity with  the  known  and  admitted  law  in  analogous  cases,  and, 
as  it  seems  to  me,  more  consistent  with  justice  and  good  sense  than 
-the  statement  of  the  law  to  the  contrary  in  Btmbury  and  Parker ,  the 
latter  of  which  is  proved  by  the  record  on  the  roll  to  have  been  noth- 
ing beyond  an  extra-judicial  dictum,  and  the  former  only  professes  to 
l>e  an  admission  of  an  unnamed  counsel.      I  also  think  that  in  the 
present  administration  of  the  law,  it  is  most  desirable  to  get  rid,  so 
far  as  is  possible,  of  fictions  and  unrealities  of  every  kind.     But  even 
-were  I  inclined  to  the  contrary  opinion,  I  think  that  after  the  decision 
in  the  Common  Pleas,  the  crown,  and  not  the  defendants,  ought  to  be 
pat  to  the  writ  of  error  to  reverse  the  judgment  if  it  be  erroneous.    It 
Avas  said  that  by  the  course  of  the  Exchequer  the  crown  was  entitled 
to  judgment.      The  course  of  the  Exchequer  ^  is  to  be  shown  by  the 
known  practice  of  the  Exchequer,  or  by  its  records ; "  Plowden^  320 ; 
The  Attorney'  General  v.  Briantj  15  M ee.  &  W.  185 ;  and  it  is  sufficient 
to  say  on  this  point,  that  no  record  was  alleged  to  exist  to  support 
the  principle  contended  for  by  the  learned  counsel  for  the  crown,  nor 
was  any  instance  shown  of  any  such  practice,  either  in  the  argument 
in  the  Court  of  Common  Pleas  in  Swain  v.  Morland  or  in  the  argu- 
ment in  the  present  case.     In  my  opinion  the  defendants  are  entitled 
to  the  judgment  of  the  court 

Platt,  B.  I  must  say  that  upon  this  question  I  never  entertained 
the  slightest  doubt  I  do  not  concur  with  my  brother  Martin,  who 
appears  so  desirous  of  getting  rid  of  all  fiction.  It  appears  to  me 
that  it  is  the  duty  of  the  judges  of  the  land  to  expound  and  declare 
the  law  as  they  find  it  We  do  not  sit  here  to  legislate,  but  to  ad- 
minister the  law  according  to  the  precedents ;  and  therefore  it  is  that 
I  appeal  to  the  precedents  which  are  to  be  found  upon  the  subject 
Certainly  all  those  who  have  had  any  experience  of  the  practice  of 
this  court  for  the  last  forty  years  must  well  know  the  general  course 
of  the  Exchequer  in  adjudicating  upon  cases  of  this  kind.  When  the 
question  arises  between  subject  and  subject  the  court  will  make  a 
division  of  a  day ;  but  when  the  question  arises  between  the  crown 
and  a  subject,  I  never  heard  a  doubt  that  in  a  court  of  revenue  there  is 
no  division,  and  therefore,  whatever  takes  place  upon  the  same  day 
must  be  held  to  have  taken  place  on  the  same  instant  That  being 
so,  the  cases  of  Rex  v.  Earl  and  Rex  v.  Cotton  have  laid  down  the 
true  doctrine  with  reference  to  the  prerogative  of  the  crown.  It  seems 
to  me,  indeed,  according  to  the  course  of  this  court,  to  be  put  beyond 
argument  We  are  not  to  abrogate  that  which  has  been  the  law  of 
this  court,  if  I  may  say  so,  according  to  all  persons  who  have  been 
conversant  with  its  practice.  The  notes  in  Bunbwry  are  not  to  be  got 
rid  of  as  it  is  attempted,  because,  although  Lord  Mansfield,  in  link* 
VOL.  XXIV.  38 
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ler  V.  Poole,  cast  some  imputation  on  those  notes,  the  very  leanci 
persoQ  who  edited  those  notes  gives  a  very  different  accouDtofthea, 
and  it  may  be  doabted  whether  it  was  not  a  very  hasty  expressiofloi 
the  part  of  Lord  Mans&eld  before  he  was  fully  aware  of  their  vihe. 
Now,  Sergeant  Wilson,  who  edited  Bunbury's  Reports,  speaks  ti» 
about  them :  ^'  The  learned  author  attended  Westminster  Hall  aboie 
forty  years,  chiefly  at  the  Exchequer  bar,  but  for  the  last  thirty  yea 
thereof  in  that  court  only.  He  retired  in  the  year  1743,  and  whea  k 
took  leave  of  the  court  had  been  many  years  postman  there.  Si 
long  experience  in  the  several  branches  of  business  in  the  £xcheqoff 
induced  gentleman  of  the  profession  to  desire  his  notes,  which  Id  kk 
lifetime  were  all,  or  the  greater  part  of  them,  transcribed  in  maif 
hands  and  frequently  cited  in  Westminster  HalL  From  some  ap 
prehension  that  these  notes  might  get  into  the  press  impropedjr 
and  come  out  imperfectly,  and,  indeed,  by  the  desire  of  some  goi- 
tlemen  eminent  in  the  profession,  the  editor  was  persuaded  to  give 
the  publice  a  true  copy  of  such  cases  only  as  the  author  took  ii 
court  with  his  own  hand,  and  are  settled  and  corrected  by  hi* 
self  from  his  own  notes."  These  notes  having  been  thus  colfc* 
ed.  and  published  by  so  learned  a  person  as  Mr.  Sergeant  Wiboo,  ft 
seems  to  me  to  be  rather  a  rash  proceeding  to  give  such  a  cbawriff 
to  them  as  Lord  Mansfield  is  reported  to  have  done.  "All  tb«  im^ 
ginal  notes,"  the  editor  says,  "  in  this  book  are  the  author's  own,  a- 
cept  one,  in  page  302,  of  WdUcer  v.  Jackson,  coram  Lord  Chaooelior 
Hardwicke,  July  22,  1743."  I  thought  it  right,  as  that  expression  «f 
Lord  Mansfield  has  been  alluded  to,  at  the  same  time  to  bring  belbie 
the  court  the  character  which  is  given  to  these  very  notes  by  the  gen- 
tleman who  had  the  responsibility  of  publishing  them,  he  himself  tea^ 
ing  as  high  a  character  as  any  gentleman  at  the  bar.  I  think,  thoe* 
fore,  that  the  judgment  in  this  case  ought  to  be  for  the  crowo. 

• 
Parke,  B.     The  question  raised  by  the  pleadings  in  this  casein 
whether,  where  an  adjudication  in  bankruptcy  and  the  appointmeK 
of  an  official  assignee,  (which  vests  the  property  in  him,)  took  pl«|^ 
before  the  fiat,  and  the  actual  issuing  of  an  extent,  the  title  of  w 
assignee  or  of  the  crown  should  prevail.     Is  the  fraction  of  a  day  to 
be  taken  into  account ;  the  true  order  of  facts  to  be  considered  u 
against  the  crown  ?    I  am  of  opinion  that  it  should  not,  and  that  we 
title  of  the  crown  must  prevail.     This  depends  wholly  upon  p^ 
dent  and  authority.     In  cases  between  subject  and  subject  tbciefl 
no  doubt  that  the  priority  of  events  which  have  occurred  on  the  saioc 
day  may  be  inquired  into ;  but  in  the  case  of  the  crown  a  dinerMJ 
rule  has  always  prevailed,  established,  no  doubt,  in  order  to  give  *j 
crown,  for  the  advantage  of  the  public  at  large,  greater  po«^  ^ 
enforcing  the  payment  of  debts  due  to  it ;  and  in  the  case  of  b^' 
ruptcy,  it  is  a  matter  of  great  importance  to  the  revenue,   fc  r 
case  of  Rez  v.  Earl  it  is  stated  as  undoubted  law.     A  comtnis^ 
of  bankruptcy  and  an  assignment  bore  equal  dates  with  an  ex^ 
The  messenger  took  possession  of  the  goods,  but  possession^ 
given  up,  and  it  was  admitted  that  the  extent  should  undoabteoij 
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iSLve  the  precedence.     This  was  in  the  year  1718,  and  it  was  stated 
h3.t  undotibtediy  the  extent  should  have  the  precedence.     The  author* 
t^y  of  Bunbury  is  disparaged  by  Lord  Mansfield,  who  says  that  Bun- 
^viry  never  meant  that  the  cases  should  be  published,  and  that  they 
Dvere  very  loose  notes.     But  Mr.  Sergeant  Wilson,  the  able  editor  of 
Bun  bury 's  Reports,  states,  that  those  notes,  which  were  taken  by  his 
o  v^n  band,  were  given  to  the  public  by  Bunbury,  who  had  been  for 
many  years  an  officer  of  this  court,  only  after  they  had  been  settled 
stud  corrected  from  his  own  notes.  In  1751,  Parker,  C.  B.,  considered 
this  point  to  have  been  settled.     He  says,  '^  This  was  so  held  in  the 
case  of  Rex  v.  Crump  and  Hanbury^  which  is  entered,  Easter,  20 
Charles  2,  roll  80,  in  the  king's  remembrancer's  office,  but  judgment 
^veu  in  Easter,  22  Charles  2,  where  the  extent  and  the  assignment 
-were  tested  on  the  same  day,  and  the  extent  was  held  to  have  the 
precedence.     The  record  is  in  Tremayne's  Pleas  of  the  Crown,  637. 
On  referring  to  the  record  it  does  not  appear  that  the  defendant  stated 
that  the  assignment  was  actually  made  before  the  teste  of  the  extent, 
though  on  the  same  day,  and  it  is  possible  that  the  decision  may  have 
turned  on  that  ground,  as  the  defendant  must,  in  the  pleadings,  make 
a  complete  title  against  the  crown ;  but  Lord  Chief  Baron  Parker 
considers  it  as  a  decision  of  Sir  Matthew  Hale  on  the  general  point 
that  where  an  assignment  and  an  extent  are  dated  the  same  day,  the 
title  of  the  crown  must  prevail.     The  doctrine  thus  stated  was  laid 
down  by  Baron  Wood,  in  the  case  of  Rex  v.  GileSj  where  he  says, 
^  If  the  teste  and  the  assignment  happen  on  the  same  day,  the  crown, 
by  its  general  prerogative,  shall  have  the  preference ; "  and  he  also 
considers  the  case  of  Rex  v.  Grump  and  Uanbury  as  deciding  that 
point     West,  in  his  book  on  Extent,  p.  115,  and  my  brother  Man- 
ning, in  his  Exchequer  Practice,  p.  47,  both  treated  this  as  clear  law. 
In  Russell  v.  Ledsam  I  purposely  excepted  the  case  of  the  crown,, 
when  I  stated  that  "  the  law  never  takes  notice  of  the  fraction  of  a 
day,  except  where  there  are  conflicting  rights  between  subject  and 
subject."     In  the  case  of  Swain  v.  Morland  goods  had  been  seized 
under  B,JLfa,  and  part  of  them  sold  on  Saturday  and  the  remainder 
on  Monday ;  an  extent  tested  on  the  Monday  was  put  into  the  she- 
riff's hand  at  six  o'clock,  after  the  goods  had  been  delivered  to  their 
purchasers ;  it  was  held  that  the  execution  was  executed,  and  that 
the  party  who  issued  the  fi,  fa*  might  recover  of  the  sheriff  in  an 
action  for  money  had  and  received,  the  money  levied  under  the  sale. 
My  brother  Martin  said  it  was  a  written  judgment    Certainly  it  was 
delivered  after  time  taken  for  consideration,  but  I  should  have  doubted 
its  being  read,  because  there  are  so  many  inaccuracies  in  it.  and  it 
rather  indicates  that  the  chief  justice,  if  he  is  correctly  reported, 
imagined  that  the  delivery  to  the  sheriff  was  important ;  but  certainly 
that  has  nothing  to  do  with  the  case.     No  doubt,  however,  it  was  a 
case  decided  after  time  taken  to  consider  it,  but  in  that  case  the  doc- 
trine that  the  fraction  of  a  day  could  Hot  be  inquired  into  was  not 
fully  argued  and  considered  by  the  court.     Had  it  been  so,  I  should 
probably,  though  with  great  reluctance,  have  acquiesced  in  that  de- 
cision, until  it  had  been  reversed  in  a  court  of  error,  though  upon  a 
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branch  of  the  laws  which  is  peculiarly  the  subject  of  the  jarisdiction 
of  this  court.  This  point  was  treated  as  a  secondary  point  by  the 
learned  counsel  who  argued  the  case.  The  first  ground  he  sho\7ed 
was  clearly  untenable,  and  not  likely  to  meet  with  great  attention. 
That  was  answered  by  the  learned  counsel  for  the  plaintifTs  by  a  very 
inaccurate  representation  of  the  authority  in  Bunbury,  to  which  I 
have  referred.  The  attention  of  the  court  was  certainly  not  given  to 
this  point  in  the  manner  its  importance  deserved,  and  no  one  was 
there  to  protect  the  interests  of  the  crown.  The  case  appears  to  be 
very  unsatisfactory,  and  decidedly  ought  not  to  be  considered  as  over- 
ruling the  established  course  of  the  Exchequer,  which  is  a  part  of  the 
law  of  the  land. 

I  may  add,  that  the  lord  chief  baron  entirely  concurs  in  the  opi- 
nion which  I  have  expressed  as  to  the  old  practice  of  the  Court  of 
Exchequer. 

JtulgmerU  far  the  crown. 


In  re  Hardy  v.  Walker.    Ex  parte  M'Fee*^ 

NoTember  4, 1853. 

County  Court  —  Interpleader — Erroneous  Decision  as  to  Sufficiency 

of  Claim — Prohibition. 

Where  a  county  coart  judge  decides  that  the  particulars  of  a  claim  in  an  interpleader  sum- 
mons are  not  sufficient  according  to  the  rules  made  under  the  County  Courts  Act,  and  re- 
fuses on  that  account  to  hear  the  daimant,  a  prohibition  lies  to  stay  the  farther  proceedings 
under  the  execution,  if  ^e  particulars  ought  to  have  been  held  sufficient. 

A  claimant,  in  the  particulars  delivered,  in  pursuance  of  the  145th  rule,  was  described  as  of 
24  Elizabeth  Street,  Islington,  whereas  his  true  address  was  20  Elizabeth  Terrace,  Isling- 
ton:— 

Held,  that  the  address  was  sufficiently  set  forth  ]  and  that  the  county  court  judge  was  not  jus- 
tified in  dismissing  the  summons. 

An  execution  having  issued  out  of  the  County  Court  of  Middlesex, 
held  at  Brompton,  in  a  plaint  of  Hardy  v.  Walkery  and  goods  seized 
under  it,  one  J.  M'Fee  claimed  to  be  the  owner,  and  an  interpleader 
summons  was  duly  issued.  The  claimant  then  delivered  at  the  office 
of  the  clerk  of  the  court  the  following  notice : 

m 

(<  Take  notice,  that  a  particular  of  the  mods  and  chattels,  the  sub- 
ject of  this  interpleader  summons,  and  alleged  to  be  the  property  of 
James  M'Fee,  the  claimant  herein,  is  set  forth  in  the  schedule  here- 
under written ;  and  that  the  said  James  M'Fee  claims  the  said  goods 
and  chattels,  and  that  the  grounds  of  his  claim  are :  that,  on  or  about 
the  1st  day  t>f  February,  1852,  he  purchased  a  portion  of  the  said 
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goods  under  a  distress  levied  thereon  for  221.  10s»  rent  due  to  one 
Mr.  Field  ;  and  that  the  person  who  distrained  thereon  and  sold  the 
same  to  claimant  was  Henry  Perry,  appraiser,  10  Little  St.  Andrew's 
street.  Upper  St  Martin's  Lane,  and  for  the  consideration  men- 
tioned and  set  forth  in  a  certain  assignment,  bearing  date  the  27th. 
day  of  December,  1852,  made  between  William  Snowball  Walker 
of  the  first  part,  and  the  claimant  of  the  other  part ;  and  the  said 
William  Snowbsdl  Walker  did  assign  unto  the  said  claimant  the 
remaining  portion  of  the  said  goods  and  chattels.  Dated  this  9th 
day  of  June,  1853. 

"  Yours,  &c. 
(Signed)  C.  Vallancy  Lewis, 

"  Attorney  for  James  M'Fee,  of  No.  20  Elizabeth 
street,  Islington,  broker  and  dealer  in  furniture." 

The  schedule  of  the  goods  was  annexed.  At  the  hearing  of  the 
interpleader  summons,  it  appeared  that  the  claimant  lived  at  20  Eliz* 
abeth  Terrace,  Islington,  when  it  was  objected  that  the  145th  rule^ 
had  not  been  complied  with ;  and  the  learned  judge  held  that  the 
objection  was  fatal,  and  dismissed  the  summons.  Application  was 
then  made,  at  chambers,  to  Parke,  B.,and  his  lordship  granted  a  pro- 
hibition to  prohibit  the  selling  of  or  proceeding  with  the  execution 
on  the  goods  or  chattels  so  seized  and  taken  in  execution  in  the 
plaint  of  Hardy  v.  Walkerj  and  the  doing  of  any  thing  that  might 
lead  to  the  damage  of  the  ssud  James  M'Fee. 

Udallf  now  moved  for  a  rule  nisi  to  set  aside  the  prohibition.  The 
decision  of  the  county  court  judge  was  correct,  for  the  145th  rule 
distinctly  requires  the  name,  description,  and  address  of  the  claimant 
to  be  fuUy  set  forth.  The  rules  were  made  under  the  12  &  13  Vict. 
c.  101,  8. 12,  and  are  of  the  same  force  and  effect  as  if  the  same  had 
been  enacted  by  authority  of  parliament.  But,  even,  if  the  descrip- 
tion ought  to  have  been  held  sufficient,  it  would  only  be  a  wrong 
decision  on  a  point  of  practice,  and  prohibition  will  not  lie  in  such  a 
case.  The  judge  was  rightly  seised  of  the  question,  and  the  suffi- 
ciency of  an  address  is  necessarily  a  matter  of  fact  to  be  decided 
according  to  the  particular  circumstances  of  each  case.  This  court 
refused  to  interfere  where  execution  had  issued  against  a  defendant 
who  had  never  been  served,  or  in  any  way  had  notice  of  the  plaint, 
because  service  was  a  question  of  practice  for  the  judge  of  the 
County  Court  to  decide.  Robinson  v.  Lenaghan,  2  Exch.  Rep.  333. 
He  cited  also  Thompson  v.  Ingham^  14  Q.  B.  Rep.  710,  and  Regina 


^  By  that  rulo,  the  claimant  is  required,  "  five  clear  days  before  the  day  on  which 
tJie  summonses  are  returnable,  to  deliver  to  the  said  officer,  or  leave  at  the  office  of  the 
clerk  of  the  court,  a  particular  of  an^  goods  or  chattels  alleffod  to  be  the  property  of 
the  claimant,  and  the  grounds  of  his  claim ;  or  in  case  ot  a  claim  for  rent,  of  the 
amount  thereof,  and  for  what  period,  and  in  respect  of  what  premises  the  same  is 
claimed  to  bo  due ;  and  the  name  and  description  and  address  of  the  claimant,  shall  be 
folly  set  forth  in  such  particuUrs." 

38* 


450  COURT  OF  EXCHEQUER,  1853-54. 

*  '  ,  ,  -  ,     ■  ■  - 

In  ft  Hardy  v.  Walker;  Ex  parU  M'Fee. 

V.  Richards^  20  Law  J.  Rep.  (n.  b.)  Q.  B.  351 ;  s.  c.  3  Eag.  Bep.410L 
To  allow  this  prohibition  will  be  to  establish  the  right  of  reviewi^ 
the  decision  of  the  connty  court  judge  as  to  all  the  other  particnlas 
required  by  the  rule,  which  will  be  highly  inconvenient.  The  foim 
of  the  prohibition  is  also  wrong,  for  it  purports  to  prohibit  the  earn- 
ing out  the  judgment  of  the  court  in  a  plaint  to  which  the  claimant 
is  no  party. 

[Parke,  B.  When  the  interpleader  summons  has  been  heaidi  the 
cause  may  go  on.] 

Pollock,  C.  B.  I  am  of  opinion  that  there  should  be  no  rule.  "Hie 
whole  matter  lies  in  a  small  compass.  There  is  a  suit  between  two 
persons  in  the  County  Court,  and  there  is  judgment  against  the 
defendant.  Then  there  is  execution  against  the  defendant's  good% 
and  the  goods  of  another  person  are  taken.  He  then  makes  a  daim 
on  the  goods,  and  gives  an  incorrect  but  sufficient  address,  and  bk 
claim  ought  to  have  been  attended  to.  The  judge  on  a  purely  teck- 
nical  ground  refuses  to  hear  it ;  and  my  brother  Parke  then  issues  a 
prohibition,  and  says  yon  shall  not  go  on  with  the  execution  nitlal 
the  claim  to  the  goods  is  properly  determined.  I  think  that  be  vm 
quite  right. 

Alderson,  B.  I  am  of  the  same  opinion.  It  would  be  a  moe 
mockery  of  justice  if  such  objections  were  to  be  listened  to.  Tfae 
learned  judge  has  made  a  mistake,  and  he  ought  to  hear  the  elaim. 
The  name  and  address  were  given  so  that  they  could  mislead  no- 
body. The  county  courts  ought  to  be  free  from  any  technicality 
such  as  this. 

Platt,  B.  The  county  court  judge  is  properly  prohibited  from 
proceeding  in  the  plaint,  because  his  doing  so  would  only  be  the 
consequence  of  his  having  improperly  declined  jurisdiction.  The 
interpleader  summons  ought  to  be  properly  disposed  of  before  he 
proceeds  any  further. 

Parke,  B.  The  jurisdiction  of  the  county  court  judge  to  go  on 
with  the  plaint  is  taken  away  as  soon  as  the  claim  is  properly  pat 
forward.  The  rules  do  not  by  words  or  by  implication  make  the 
county  court  judge  conclusively  judge  of  the  fact  whether  the  claim 
is  in  conformity  with  the  rules  or  not  It  is  not  a  mere  point  of 
practice,  but  a  question  of  jurisdiction,  and  the  county  court  jadge 
can  neither  give  himself  jurisdiction  where  he  has  it  not,  nor  deprive 
himself  of  jurisdiction  where  he  has  it,  by  an  erroneous  decision  on  a 
matter  of  fact.  Thompson  v.  Ingham.  I  was  satisfied  on  looking  at 
the  affidavits  that  the  address  was  sufficient  The  object  of  giving 
an  address  is  to  ascertain  who  the  claimant  is,  and  unless  the  most 
minute  technicality  is  to  be  required  this  was  sufficient.  It  was, 
therefore,  right  to  prohibit  the  judge  from  going  on  with  the  original 
plaint 

Ride  refttsedn 
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AmxouD  V.  Baimbkigoe. 

SoTOiilier  5, 1853. 

FUadv^ —  Sei<fjf —  Ml  Debeiy  Evidence  under  —  Joint  DebU 

'Wbere  to  «  pfeft  of  set-«ff  iSb/b  plaintiiF  replies  that  he  is  not  indebted  u  in  the  plea  alleffed, 
he  mar  nder  tins  nplkaiioii  aTsil  himself  of  the  objection  that  the  debt  is  dne  not  m>m 
hlnmrff  aloBBy  bat  fioa  a  lliird  partj  jointly  with  him. 

This  was  an  action  on  an  award,  in  which  the  plaintiff  songht  to 
lecoTcr  2,25(M. 

Plea  —  Set-o£ 

Beplication  —  That "  the  plaintiff  was  not  nor  is  indebted  as  in 
the  plea  allied." 

At  the  trial,  before  Wightman,  J.,  at  the  last  Liverpool  Snramer 
Assizes,  it  appeared  that  the  debt  which  formed  the  subject  of  the 
set-off  was  not  doe  from  the  plaintiff  alone,  bat  from  him  and  otbev 
persons  jointly.  For  the  plaintiff  it  was  objected  that  a  joint  debt 
due  from  the  plaintiff  and  others  coold  not  be  set  off  as;ainst  a  ftepa* 
rate  debt  dne  to  the  plaintiff  alone,  and  that  the  objection  was  open 
to  the  plaintiff  under  the  replication  in  question*  The  judge  wa«  of 
this  opinion,  and  the  jury  accordingly  found  a  verdict  lor  the  ptsiotilT 
for  the  amount  of  the  claim. 

Enawles  now  moved  for  a  new  trial,  on  the  ground  of  misdi/^.'tiott^ 
The  plaintiff  is  not  at  liberty  under  this  form  of  declaration  to  otj>j«'4 
that  the  subject-matter  of  the  set-off  is  a  joint  debt*  A  pl^^  of  iukU 
off  resembles  a  counter  declaration ;  if  the  defendant  had  su<^  the 
plaintiff  for  the  debt  attempted  to  be  set  oSf  the^  plaintiff  would  have 
been  precluded'from  objecting  under  a  plea  similar  to  tbin)  replicaiioii, 
that  the  debt  was  a  joint  one*    JSicbards  v.  Heatierf  1  B«  A&  Aid  29« 

Per  Curiam.  The  replication  must  be  held  to  have  that  meaning, 
which  will  make  the  pl^  good.  The  meaning  of  the  plea  lis,  that  the 
plaintiff  alone  is  indebted  to  the  defendant,  for  a  debt  cauuot  bt;  made 
the  subject  of  set-off  unless  it  be  mutual  and  due  in  the  »atue  right 
The  replication  alleges  that  the  plaintiff  is  not  so  indebted*  There 
is  no  ground  for  a  rule. 

Ride  refused. 


1  28  Law  X  Bep.  (x.  s.)  EscL  ^%. 
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Hills  v.  Laming  and  Others. 

Norember  16,  1853. 

Patent — Validity  and  Novelty  —  Estoppel  by  Deed, 

A  declaration  in  corenant  stated  that  letters-patent  had  been  granted  to  the  defendant  feria* 
provetnents  in  purifying  gas,  and  that  other  letters-patent  had  been  granted  to  tfaepbia^ 
for  an  improved  mode  of  manufacturing  gas,  and  that  certain  parts  of  the  plaistiiPi  is- 
rention  intended  to  be  secured,  had  been  claimed  in  the  epodfication ;  that  dispotslti 
arisen  between  the  parties  as  to  their  rights  under  the  letters-patent  to  the  use  of  oxiia 
of  iron>  for  the  purpose  of  purifying  gas ;  that  to  put  an  end  to  sach  disputes,  the  paraa 
covenanted  with  each  other  for  a  mutual  ri^t  of  using  the  patents  on  ti^  terms  of  gjiif 
notice  of  the  beginning  to  use  the  same.  Breach,  want  of  notice.  Flea»  that  the  pla- 
tiflTs  patent  was  not  a  good  and  valid  patent  in  this,  that  it  was  not  new,  and  the  piasEii 
was  not  the  true  and  first  inventor :  — 

Hdd^  that  the  intention  of  the  deed  was  to  prevent  disputes  between  the  parties,  and  ihi:de 
defendants  were  estopped  by  the  deed  from  denying  the  validity  of  the  patent,  its  norcbr, 
and  that  the  plaintiff  was  the  true  and  first  inventor. 

Covenant.     The  declaration  stated  that  by  indenture,  dated  ^ 
24th  of  July,  1851,  made  between  the  plaintiff  and  the  defeodajri; 
after  reciting  that  letters  -patent,  under  the  great  seal,  dated,  &c^  had 
been  granted  to  the  defendant,  for  improvements  in  pnrifyinggasyaiiJ 
that  other  letters-patent  had  been  granted  to  and  were  vested  in  tke 
plaintiff,  for  an  improved  mode  of  manufacturing  gas,  and  that  certain 
parts  of  the  invention  intended  to  be  thereby  secured  were  claimed  in 
the  specification  thereof,  and  that  disputes  had  arisen  between  the 
said  parties  thereto  as  to  their  rights,  under  the  said  letters-patejit,  tJ 
the  use  of  oxides  of  iron,  for  the  purpose  of  purifying  gas ;  that  to  pat 
an  end  to  the  said  disputes,  the  parties  covenanted  with  each  other 
that  they  should  have  liberty  to  use  the  two  patent  inventions  so 
granted  to  the  plaintiff,  and  vice  versd;  and  within  fourteen  dap 
after  either  party  should  begin  to  use  the  inventions  of  the  other,  he 
should  give  fourteen  days'  notice  of  his  having  done  so.     The  decla- 
ration stated  other  provisions  in  the  deed,  which  are  not  material,  ai^J 
alleged  as  a  breach  that  the  defendants  began  to  use  the  plaintifs 
invention,  and  did  pot  give  notice  to  the  plaintiff  of  their  having  so 
done. 

The  defendants  pleaded,  setting  out  the  deed  in  eztenso,  that  the 
plaintiff's  patents  were  not  good  and  valid  patents,  in  this,  that  thej 
were  not  new  as  to  the  public  use  and  exercise  thereof,  and  that  the 
plaintiff  was  not  the  true  and  first  inventor  of  the  said  alleged  iay^ 
tions. 

Demurrer  on  the  ground,  first,  that  the  defendants  are  estopped  bj 
the  recitals  of  the  articles  of  agreement  from  setting  up  that  ple^ 
since  it  denies  the  validity  of  the  patent,  which  is  admitted  in  their 
recitals ;  secondly,  that  the  defendants  are  estopped  by  the  words  coo- 

1  23  Law  J.  Rep.  (m,  s.)  Exch.  60 ;  9  Exchequer  Eep.  256. 
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'fcsiined  in  the  body  of  those  articles,  since  thereby  it  was  to  be  assumed 

'i;Iiat  the  plaintiff  was  entitled  to  the  patents,  and  the  patents  are 

"fclierein  alleged  to  be  the  inventions  of  the  parties,  and  the  parties 

«i.ppear  therein  under  the  name  inventors;  thirdly,  that  the  ^  differences 

SLnd  disputes  "  mentioned  in  those  articles  were  presumably  not  as  to 

't;he  validity  of  the  plaintiff's  patents,  and  that  the  contrary  therein 

appears. 

Hindmarck  (Sir  R  T%esiger  with  him)  for  the  plaintiff,  in  support 
of  the  demurrer.  The  defendants,  having  executed  the  deed,  are 
estopped  thereby  from  denying  that  the  plaintiff's  patents  are  good, 
and  that  he  is  the  true  inventor  thereof. 

[Parke,  B.  This  case  resembles  Bowman  v.  Taylor^  2  Ad.  &  E. 
278.     The  patents  must  be  taken  to  be  valid.] 

CkUler  v.  Bowery  11  Q«  B.  Rep.  973,  is  also  to  the  same  effect  — 
(He  was  then  stopped  by  the  court) 

Waison,  contri.  The  defendants  are  not  estopped  f^om  denying 
the  validity  and  the  novelty  of  the  plaintiff's  patents. 

[Pabkb,  B.  Both  parties  agree  impliedly  not  to  dispute  the  validity 
of  each  other's  patents.] 

There  is  no  recital  in  this  deed  that  the  plaintiff's  patents  are  valid, 
and  that  circumstance  distinguishes  the  case  from  those  that  have 
been  cited  on  the  other  side. 

I  Parke,  B.,  referred  to  Hayne  v.  Maltby^  3  Term  Rep.  438. 
'oLLocK,  C.B.     The  judgment  of  Buller,  J.,  in  that  case,  shows 
that  it  is  very  different  from  the  present] 

Per  Owriam}  The  plaintiff  is  entitled  to  judgment  The  defend- 
ants are  estopped  from  disputing  the  validity  of  the  plaintifi's  patent 
by  the  agreement,  which  is  a  bargain  made  between  them  for  the 
purpose  of  preventing  disputes. 

Judgment  for  the  plaintiff. 


Hall  r.  Green.^ 

Noyember  24, 1853. 

Penalties  under  25  Geo.  2,  c.  36  —  Public  Musicy  Sf^c.  —  Misdirection 

—  Verdict  against  Evidence. 

The  defendant  kept  a  room  which  waa  uaed  aa  a  anpper  room  and  place  of  general  refresh- 
ment, there  being  at  the  end  of  it  a  raised  platform,  on  which  stood  a  piano,  and  where  sonig 
wore  constantly  sung.    Plrogrammes  of  tiie  peiformanoe  were  laid  abont  an  diflferent  parts 

'  Pollock,  C.  B.,  Parke,  B.,  Aldersok,  B.,  and  Martin,  B. 
S  23  Law  J.  Bep.  (n.  B.^  M.  C.  15. 
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of  the  room.  The  companj  was  respectable,  and  no  money  was  paid  ftr  adniBsioD,  v 
any  extra  diai^  made  for  the  articles  consamed  there.  An  action  having  been  broajili 
for  a  penalty^  under  the  25  Geo.  2,  c.  36,  relating  to  public  dancing,  masic,  ^,  the  jin 
directed  the  jury  to  say  whether  the  room  was  used  for  the  purpose  of  snppljing  liseL 
mcnts  in  the  manner  of  an  hotel,  the  music  and  singing  being  incidental  merelj.  or  «k- 
ther  it  was  used  principally  for  musical  performances ;  and  ultimately  he  directed  thea  % 
consider  whether  the  room  was  used  for  both  purposes,  in  which  latter  csje  tlie  pUoiif 
would  be  entitled  to  the  verdict.  The  jury  found  that  the  room  was  used  for  the  pozpoM 
of  an  hotel,  and  found  a  rcrdict  for  the  defendant :  — 

Held,  that  although  the  ycrdict  might  be  against  the  evidence,  there  was  no  misdirectioL 

Edd,  also,  {disseniienie  Martin,  B.,)  that  it  wonld  have  been  a  miadirection  in  the  jid^e  li 
state  that  the  question  was,  whether  the  keeping  of  the  room  as  an  hotel  was  the  praufti 
or  secondary  object. 

Debt  for  penalties  under  the  statute  of  26  Gteo.  2,  c.  36,  for  keq^ 
ing  a  house  for  the  public  performance  of  music  ivithout  a  license.^ 

rlea  —  never  indebted. 

At  the  trial,  before  Piatt,  B.,  at  the  Westminster  sittings  in  thk 
term,  the  following  facts  appeared :  —  The  defendant  kept  a  room  oa 
the  basement  floor  of  Evans's  Hotel,  Covent  Garden,  capable  of  co* 
taining  from  200  to  300  persons,  and  which  was  used  as  a  suppo^ 
room  and  place  of  general  refreshment.     At  one  end  of  the  room  i 
piano  was  placed  on  a  raised  platform,  from  which  music  was  p» 
formed  and  songs  constantly  sung,  sometimes  by  persons  in  characto 
and  at  other  times  not     Printed  programmes  containing  the  soogi 
to  be  sung  were  laid  about  in  different  parts  of  the  room.     The  coa^ 
pany  was  respectable  ;  and  no  money  was  paid  for  admission,  nor 
was  any  extra  charge  made  for  the  uquors  and  other  refreshmenfe 
consumed  in  the  room.     Gregory  v.  Tt/^s^  6  Car.  &  P.  271,  was  cftal 
These  being  the  facts  of  the  case,  the  learned  judge  directed  the  jmy 
to  say  what  was  the  purpose  for  which  the  room  was  used,  wbetba 
it  was  used  for  the  purpose  of  supplying  refreshments  in  the  manner 
of  an  ordinary  hotel,  the  music  and  singmg  being  incidental  mcrel/, 
or  whether  it  was  used  principally  for  the  purposes  of  musical  perfotm- 
ances;  and  at  the  close  of  his  summing  up,  he  directed  them  » 
consider  whether  the  room  was  used  for  both  purposes,  intimauflg 
that  in  the  latter  case  the  plaintiff  would  be  entitled  to  the  vcidi^ 
The  jury  found  that  the  room  was  used  for  the  purposes  of  an  hmt 
and  returned  a  verdict  for  the  defendant. 

Montagti  Chambers  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  also  of  the  verdict  being  against  the  evidence.  The  leam" 
ed  judge  misdirected  the  jury  in  leading  them  to  suppose  that  the 
question  was,  whether  the  keeping  the  room  as  an  hotel  was  the  prm- 
pal  or  the  incidental  purpose.  This  tended  to  mislead  the  jury.  1^ 
is  unimportant  that  the  company  frequenting  the  room  is  respectaUc 
Green  v.  Botheroyd^  3  Ibid,  471,  or  that  money  is  taken  for  adraissiotL 

1  Section  2,  enacts,  That  any  house,  room,  garden,  or  other  place,  kept  for  W^ 
dancing,  music,  or  other  public  entertainment  of  the  like  kind,  in  London  or  ij*  ^ 
minster,  or  within  twenty  miles  thereof,  without  a  license  for  that  purpo«^  •  aoL 
deemed  a  disorderljr  house  or  place,  and  the  person  keeping  the  same  shall  forfeit  1^ 
to  such  person  as  will  sue  for  tne  same. 
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Archer  v.  WilUngricej  4  Esp.  186.  Nor  is  it  necessary  that  the 
room  should  be  used  solely  for  musical  performances  to  make  the 
party  keeping  it  liable.  Bellis  y.  Beat,  2  Ibid.  592,  and  Gregory  v. 
Tavernor^  6  Car.  &  P.  280,  show  that  a  room  kept  for  drinking,  music, 
and  dancing  is  within  the  25  Geo.  2,  c.  36. 

[Parke,  B.  I  do  not  think  it  matters  which  purpose  was  principal 
and  -which  accessary.  The  judge  ultimately  directed  the  jury  rightly 
in  desiring  them  to  consider  whether  it  was  kept  for  both  purposes. 
There  was,  therefore,  no  misdirection ;  and  in  a  penal  action  no  new 
trial  will  be  granted  on  the  ground  of  the  verdict  being  against  the 
evidence.]  . 

That  is  the  old  law. 

[Parke,  B.     It  is  not  the  worse  on  that  account.] 

The  jury  were  misled  by  the  mode  in  which  the  case  was,  in  the 
first  instance,  left  to  them,  and  they  were  not  set  right  by  a  mere  ask- 
ing of  questions  by  the  learned  judge  at  the  end  of  the  case. 

Parke,  B.     There  will  be  no  rule  in  this  case.     The  fact  of  the 

verdict  being  against  the  evidence  is  no  ground  for  a  new  trial  in  a  penal 

action.     That  is  the  old  law,  and  there  is  no  ground  for  overruling  it 

No  doubt  it  would  have  amounted  to  misdirection  if  the  judge  had 

merely  desired  the  jury  to  consider  which  was  the  principal  object  of 

keeping  the  house  and  which  was  the  accessary,  for  if  the  room  had 

been  kept  both  for  the  purposes  of  an  hotel  and  also  for  music,  and 

there  had  been  no  license,  the  defendant  would  have  been  liable. 

But  at  the  end  of  the  summing  up  and  before  the  verdict  was  returned, 

the  judge,  for  the  purpose  of  avoiding  all  questions  on  the  subject, 

asked  the  jury  to  consider  whether  the  house  was  not  kept  for  the 

double  purpose.     The  jury  found  that  it  was  not  so  kept,  but  for  the 

purposes  of  entertainment  only.     The  direction  was  therefore  right, 

and  although  the  verdict  may  have  been  against  the  weight  of  the 

evidence,  there  is  no  reason  for  granting  a  new  trial  on  that  ground 

in  a  penal  action. 

Alderson,  B.  I  am  of  the  same  opinion.  There  is  no  misdirec- 
tion in  this  case.  The  jury  in  answer  to  the  judge  found  that  the 
room  was  kept  for  the  purposes  of  entertainment  only.  That  in  my 
opinion  was  a  wrong  verdict,  but  we  cannot  set  it  aside  on  that  ground. 
If  an  improper  verdict  of  not  guilty  is  found  in  felonies  and  misde- 
meanors the  courts  do  not  set  it  aside,  —  holding  it  to  be  better  that 
the  guilty  should  escape  than  that  the  matter  should  be  tried  over 
again.    And  this  is  a  salutary  rule. 

Platt,  B.,  concurred. 

Martin,  B.  I  differ  from  the  rest  of  the  conrt  in  thinking  it  would 
have  been  a  misdirection  in  the  judge  to  tcU  the  jury  to  consider 
whether  the  keeping  of  the  room  as  a  hotel  was  a  principal  or  second- 
ary object.  The  verdict  may  be  a  wrong  one,  but  in  a  penal  action  we 
cannot  grant  a  new  trial  on  this  ground.  [His  lordship  referred  to 
the  case  of  Marks  v.  Benjamin,  5  Mee.  &  W.  565.]      Rvie  refused. 
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Glynp^,  Bart.  v.  Roberts. 

Noyember24, 1853. 

County  Court —  Costs — JudfftnefU  by  DefauU. 

The  exception  in  the  11th  section  of  the  County  Gonrta  Extension  Act,  13  &  14  Tict  cSI, 
as  to  costs  in  the  case  of  judgment  by  defiwlt,  applies  to  interlociitory  as  veil  ss  to  fail 
judgment  by  default. 

This  was  a  rule  calling  on  the  defendant  to  show  cause  why  tie 
master  should  not  tax  the  plaintiff  his  costs,  notwithstanding  tkc 
sum  recovered  was  under  20/.,  pursuant  to  the  13  &  14  Vict  c  61 
8.  13.  Tlip  defendant  had  suffered  judgment  by  default ;  and  on  the 
execution  of  a  writ  of  inquiry  appeared  before  the  sheriff  and  op- 
posed the  plaintiff's  claim,  when  the  jury  returned  a  verdict  for  the 
plaintiff,  damages  one  farthing. 

Welsby  showed  cause.     The  plaintiff  is  not  entitled  to  coats.   Tfe 
question  turns  on  the  11th  and  12th  sections  of  the  13  and  14  Ret 
c.  61.     The  11th  section  enacts,  that  if,  in  any  action  of  trespass,  tro- 
ver or  case,  the  plaintiff  shall  recover  a  sum  not  exceeding  5Z,  "fc 
plaintiff  shall  have  judgment  to  recover  such  sum  only  and  no  oosb 
except  in  the  cases  hereinafter  provided  and  except  in  the  case  w 
judgment  by  default"     The  12th  section  enacts  that  if  the  plaimia 
shall  in  any  such   action  recover  less  than  the  sum  thereinbefoR 
"mentioned  by  verdict,  and  the  Judge  or  other  presiding  officer  be- 
fore whom  such  verdict  shall  be  obtained  shall  certify"  that  there 
was  a  sufficient  reason  for  bringing  such  action,  &c.,  then  the  plaui- 
tiff  shall  have  the  same  judgment  to  recover  his  costs  as  if  the  aci 
had  not  been  passed.     The  plaintiff  has  not  entitled  himself  to  cost^ 
for  be  does  not  fall  within  the  exception  in  the  11th  section  as  io 
judgment  by  default,  as  that  section  applies  to  a  final  and  not  ui 
interlocutory  judgment  by  default,  like  the  present     Here  the  shcntt 
has  not  certified;  and  the  question  is,  whether  he  is  not  such  a"pi^ 
siding  officer"  as  is  contemplated  by  the  12th  section. 

[Parke,  B.  The  words  "  presiding  officer  "  apply  to  other  pen«» 
than  the  sheriff.] 

The  words  "judgment  by  default"  mean  final  judgment  by  de- 
fault. 

[Parke,  B.  1  do  not  see  clearly  why  the  case  of  judgment  by  *■ 
fault  should  have  been  excepted  by  the  statute,  but  the  legislatoi« 
has  certainly  excepted  judgment  by  default  in  unmistakable  teno* 
The  case  of  judgment  by  default,  therefore,  remains  the  same  as 
before  the  paissing  of  the  act,  and  the  plaintiff  is  entitled  to  his  costsj 


1  23  Law  J.  Bep.  (k.  8.)  Exch.  64 ;  2  Common  Law  Bep.  426 ;  9£xch.Sep-^' 
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TViUeSj  coDtn,  was  not  called  on. 

J^er  Cttriam.^    We  think  the  role  must  be  absolute. 

Rule  absolute. 


AsHwoRTH  and  Another  v.  Mounsey.' 

NoTember  14, 1853. 

Vendor  and  Purchaser —  Conditions  of  Sale. 

TF.  being  possessed  of  a  plot  of  land  for  a  term  of  yean,  bj  mdenttune,  dated  the  24th  of 
Anril,  1845,  mortgaged  the  term  to  S.,  as  a  secnritj  for  300/.,  with  an  alwolttte  power  of 
sale  on  default  of  payment.    On  the  same  day  he  executed  a  memorandum  of  agreement, 
b  J  which  he  undertook  to  deposit  with  S.  a  lease  of  another  plot  of  ground  when  it  should 
be  executed,  the  draft  of  which  was  already  prepared,  as  a  further  and  collateral  security 
for  the  sum  seemed  br  the  mortgage.    A  mill  and  certain  buildings  occupied  therewith, 
stood  partly  on  one  plot  of  land  ai^  partly  on  the  other.    On  the  18th  of  December,  1848, 
the  lease  was  granted  to  T.,  and  then  deposited  with  S.,  in  accordance  with  die  mcmoran- 
doia  of  agreement    By  indenture  of  tne  27th  of  August,  1845,  T.  executed  a  second 
mortgage  of  the  term  mortgaged  to  S.,  as  security  to  H.  M.  for  lOCtf.  On  the  2d  of  March, 
1847,  T.  assigned  an  nndiyided  moiety  of  the  premises  comprised  in  the  lease  first  men- 
tioned, and  of  those  comprised  in  the  lease  of  tne  18th  of  December,  1845,  and  of  the  mill 
and  buildings  thereon  to  A. ;  and  on  the  20th  of  September,  1847,  assigned  all  his  estate 
and  efifSects  to  trustees  for  his  creditors.    By  indenture  of  tiie  Slst  of  Auffust,  1848,  8.  and 
H.  M.  assigned  to  the  defendant  both  plots  of  land,  with  the  mill  and  buildings  thereon, 
subject  to  sud}  equity  of  redemption  as  was  then  existing.    In  April,  1852,  the  defendant 
■old  the  premises  by  auction,  the  conditions  stating  that  he  sold  the  whole  as  mortgagee 
of  T. ;  but  that  as  to  the  part  comprised  in  the  lease  of  the  18th  of  December,  1845,  he 
had  only  the  eauitable  interest,  and  the  legal  estate  was  not  rested  in  him,  and  that  the 
purchaser  should  accept  as  to  this  part  such  title  as  the  vendor  was  able  to  deduce  and 
oonrey.    The  plaintimi  purchased  both  plots,  and  pud  the  deposit  thereon ;  but  on  the  ab- 
stract of  title  being  furnished,  and  T.,  refusing  to  join  in  the  conveyance,  they  declined  to 
complete,  on  the  ground  that  the  legal  estate  in  the  premises  comprised  in  the  lease  of  the 
18th  of  December,  1845,  was  outstanding,  and  might  be  set  up  adversely  to  them.    They 
then  brought  an  action  for  the  deposit :  — 

Seid,  that  they  were  not  entitled  to  recover  as  upon  a  figulure  of  consideration,  for  that  under 
ihe  drcumstanoes  there  was  the  same  absolute  power  of  sale  as  to  the  premises  comprised 
in  both  leases,  the  deposit  having  been  upon  the  same  terms  as  the  mortgage ;  and  that 
even  if  this  were  not  so,  the  conditions  of  sale  had  been  complied  with,  the  defendant  hav- 
ing expressly  stipulated  to  sell  an  equitable  interest  only. 

This  was  a  special  case,  the  question  being  whether  the  plaintiffs 
were  entitled  to  recover  back  521.  paid  as  a  deposit  on  the  purchase 
of  certain  land  sold  by  auction.     The  material  facts  were  as  follows. 

The  defendant  put  up  certain  lands,  buildings  and  hereditaments 
for  sale  by  auction,  on  the  13th  of  April,  1852,  which  were  described 
as, ''  First  the  plot  of  land  formerly  taken  out  of  and  from  the  north- 
east comer  of  a  field  called  the  Hare  Hill,  demised  by  one  indenture 
of  lease,  dated  the  13th  of  May,  1783.     Secondly,  that  plot  of  land 


1  Pabkb,  B.,  Aldebson,  B.,  Platt,  B.,  and  Martin,  B. 
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theretofore  taken  oat  and  divided  from  the  same  close  of  land  i^Ski 
Hare  Hill,  demised  by  a  lease  dated  the  18th  of  December,  184di,  sad 
also  all  that  mill  or  factory,  warehouse,  cottage  or  dvelling-booM^ 
buildings  and  improvements  now  standing  and  being  on  the  said  » 
spective  plots  of  land  or  any  part  thereof,  with  the  steam-engiu^ 
boiler,  shafting,  pipes  and  other  the  fixtures  affixed,  set  np  and  oar 
being  in,  about  and  belonging  to  the  said  mill  and  premises  whidi 
are  comprised  and  included  in  certain  indentures  of  mortgage  now 
produced,  and  dated  the  34th  of  April,  1845,  from  W.  Taylor,  of 
Royton,  to  J.  Scholefield,  and  the  other  dated  the  27th  of  August 
1845,  from  the  same  W.  Taylor  to  H.  F.  Milne,  and  all  liberties  and 
privileges  thereto  belonging,  which  said  land,  mill,  and  premises  ue 
now  or  lately  were  in  the  occupation  of  Messrs.  Taylor  &  Atkiii6a& 
The  land,  buildings,  &c.  of  the  first  lot  are  held  for  the  residue  of  a 
term  of  999  years  under  a  lease  dated  the  13th  of  May,  1783,  and 
those  in  the  second,  for  the  residue  of  a  term  of  980  years,  ander  a 
lease  dated  the  18th  of  December,  1845.     The  whole  of  the  aboie- 
mentioned  premises  are  offered  for  sale  by  S.  Mounsey,  as  mortgagee 
of  W.  Taylor :  subject,  as  to  the  first  lot,  to  a  certain  yearly  payniflii 
of  125.  6d.j  and  the  performance  of  the  covenants  and  conditaonsii 
the  lease  of  the  13th  of  May,  1783 ;  and  as  to  the  second  lot  to  a 
yearly  rent  of  4/.  and  the  performance  on  the  part  of  the  purchases 
of  the  covenants  and  conditions  in  the  lease  of  the  IStb  of  ~ 
ber,  1845."     The  condition  as  to  the  deposit  was,  that  *^the  puidu 
shall  pay  to  the  vendor,  or  his  agent,  at  the  conclusion  of  the  sak, 
10^  per  cent,  on  the  purchase-money,  and  the  remainder  on  the  29di 
of  June,  and  on  payment  thereof  the  purchase-deeds  shall  be  en- 
cuted  by  all  proper  parties,  and  the  purchase  completed,  the  pv- 
chaser  to  be  entitled  to  the  rents  and  profits  from  that  day;  it 
default  of  completion  from  any  cause  whatever,  interest  to  be  paid 
by  the  purchasers."     Other  conditions  were,  "  That  the  vendor  shil 
deliver  an  abstract  of  his  title,  commencing  with  the  indentures  of 
lease  of  the  13th  of  May,  1783,  and  the  18th  of  December,  1345,  to 
the  purchaser  on  or  before  the  17th  of  May  next,  and  tbe   pnrchuff 
shall  prepare  the  requisite  deed  of  assignment  at  his  own  expeiue, 
but  he  shall  not  be  entitled  to  call  for  the  production  of  the  title  pie- 
vious  to  the  said  indentures  of  lease,  or  either  of  them.     That  iH 
statements  and  recitals  in  any  of  the  deeds  or  instruments  of  title, 
an  abstract  of  which  shall  be  delivered  to  the  purchaser,  shall  be  con- 
sidered as  conclusive  evidence  of  the  matters  stated  or  recited.    That 
inasmuch  as  the  vendor  has  only  the  equitable  interest  in  that  portion 
of  the  property  now  offered  for  sale  which  is  comprised  in  the  said 
lease  of  the  18th  of  December,  1845,  and  the  legal  estate  as  to  sodi 
part  of  the  property  is  now  vested  in  the  vendor,  yet,  as  between 
vendor  and  purchaser,  the  purchaser  shall  accept,  as  to  the  portion  of 
the  premises  referred  to,  such  title  as  the  vendor  is  able  to  dedace 
and  convey.     That  as  the  vendor  is  selling  as  mortgagee,  he  shall 
not  be  required  to  enter  into  any  covenants  for  title  with  the  piu^ 
chaser,  except  that  he  has  not  done  any  act  to  incumber." 

The  plaintiffs  having  become  the  purchasers  of  both  lots,  paid  SUL 
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the  deposit.     The  abstract  of  the  title  was  duly  furnished,  and  it 
commenced  with  a  statement  of  the  lease  of  the  property  first  de- 
scribed in  the  conditions  dated  the  13th  of  May,  1783,  for  999  years. 
IPbe  title  to  this  property  was  deduced  by  various  mesne  assignments^ 
Bind  lastly  by  an  assignment  dated  the  30th  of  January,  1845,  to  W. 
TFaylor,  for  the  residue  of  the  said  term  of  999  years,  created  by  the 
said  indenture  of  the  13th  of  May,  1783.    By  indenture  of  the  24th 
of  April,  1845,  W.  Taylor  mortgaged  the  premises  mentioned  in  lot 
1.  to  J.  Scholefield  for  300/.,  with  ah  absolute  power  of  sale  on  de- 
fault of  payment  of  principal  or  interest.     On  the  same  day  Mr.  Tay- 
lor gave  J.  Scholefield  a  memorandum,  whereby  he  undertook  to 
deposit-  with  J.  Scholefield  a  certain  indenture  of  lease,  the  draft 
m^bereof  was  then  prepared,  and  purporting  to  be  made  between  R. 
Rainshaw  Bothwell,  clerk,  and  R.  R.  Rothwell  of  the  one  part,  and 
the  said  W.  Taylor  of  the  other  part,  when  the  same  was  executed  as 
a  farther  and  collateral  security  to  him  for  securing  the  repayment  of 
300/.  and  interest  that  day  lent  to  him  on  morlgage  of  a  certain  mill 
and  premises,  situate  at  Hare  HiU,  in  Royton.     On  the  27th  of  Au- 
gust, 1845,  Taylor  executed  a  second  mortgage  of  the  premises  com- 
prised in  the  mortgage  of  the  24th  of  April,  1845,  to  H.  F.  Milne. 
On  the  18th  of  December,  1845,  the  lease  to  Taylor  mentioned  in  the 
memorandum  was  executed.     By  indenture  of  the  31st  of  August, 
1848,  between  J.  Scholefield  of  the  first  part,  H.  F.  Milne  of  the 
second  part,  and  S.  Monnsey,  the  defendant,  of  the  third  part,  recit- 
ing the  deeds  of  the  13th  of  May,  1783,  the  24th  of  April,  1845,  and 
the  27th  of  August,  1815,  and  that  a  portion  of  the  land  whereupon 
the  mill  and  other  buildings  were  erected  and  then  standing  was  not 
included  in  the  said  recited  indenture  of  demise,  but  was  many  years 
ago  contracted  to  be  taken  on  lease  from  the  owner  in  fee  thereof^ 
and  by  the  said  indenture  of  the  18th  of  December,  1845,  was  demised 
to  the  said  W.  Taylor;  and  that  the  indenture  of  lease  was  after  the 
execution  thereof  deposited  with  and  was  then  in  the  custody  of  the 
said  J.  Scholefield,  in  compliance  with  the  terms  of  the  said  memo- 
randum, and  that  there  was  doe  to  J.  Scholefield  and  H.  F.  Milne, 
respectively,  the  sums  of  300iL  and  lOOiL,  bendes  interest.     The  land 
and  premises  and  all  buildings  thereon  comprised  in  the  lease  of  the 
18th  of  December,  1845,  and  all  other  the  kasehokl  premidea  com* 
prised  in  the  said  indenture  were  conreyed  to  the  defeacbot.  to  hrMcl 
for  the  residue  of  the  term  of  999  years,  and  9hO  ycar%,  and  aii  ocoer 
the  estate  and  interest  of  J.  Scholefield.  rabjeet  to  the  s^me  ri^-;  #>f 
redemption  as  waa  then  existing.     The  premLsca  tocnjmen  »a  f^x^ 
second  lot  were  not  indaded  in  either  of  tike  m/>rur»fir<»i  rA  ''.^^  '^*  % 
of  April,  and  the  27th  of  Aogost,  1S45.     W-  Tajv-or  *vJ  %j  ;.v>:r/<v/4f 
dated  the  2d  of  March,  1S47,  asiiigned  one  ca-^i.  v./>f|  zsy^^r,  *^  ib*-, 
of  the  premises  comprised  io  the  said  ^eate  <A  ^v^  VifTA.  ^A  14^  r  I /<;^^ 
as  of  the  said  premises  comprised  in  \z^  ^a^j^  ^i^s^*^  ^  *uMr  ,fiA  ^ 
December,  1845,  and  of  tiie  m.J  9M  v^yi^ie^  ^jc.^y^jkf^  ^aa-maa^ 
respectively,  to  J.  Atkinson,  ai^d  h^d  <.^  'j'^   ^V':,  v^    ^y^^  v«/^ 
1847,  executed  a  deed  of  at*i?f>fi>ei;t  <ji  ':x<:.  -u<^.>  v5  i-   x^r  4..»  v-vw 
and  effects  to  J.  Shaw  a5:»d  S.  Witn^yt.  Um  '.xj^  v«pi**  .a,  *A  t;**;   /#    't  w  - 
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lot's,  creditors.  The  plaintiffs,  by  a  requisition  made  in  due  (irk, 
required  that  W.  Taylor  should  concur  in  the  proposed  conveyaiRi^ 
which  was  refused;  and  on  the  38th  of  Jane,  18^2,  demanded tbe 
return  of  the  deposit-money,  and,  this  being  also  refused,  the  preaeit 
action  was  brought. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  Asaizo^ 
1853,  it  was  insisted,  on  behalf  of  the  plaintiffs,  that  the  defeodaal 
had  not  shown  such  a  title  to  the  premises  secondly  described  intk 
above  conditions,  and  so  much  of  the  tenements,  buildings,  and  er» 
tions  as  stood  thereon,  as  he  ought  to  have  shown  according  to  Hum 
conditions,  inasmuch  as  those  premises  were  not  included  in  eitherof 
the  mortgages  of  the  24th  of  April,  1845,  and  the  27th  of  Augc^ 
1845,  and  that  the  defendant  had  no  power  of  sale  as  mortgagee 
either  at  law  or  in  equity,  nor  any  legal  estate  or  etecuted  Inst 
estate,  but  was  at  most  only  an  equitable  mortgagee,  object  to  R> 
demption  on  payment  of  the  money  for  which  such  equitable  secan^ 
was  given;  and  that  the  outstanding  legal  estate  and  tbe  interest  of 
the  said  W.  Taylor  or  his  assignees  might  be  used  adversely  agaiw* 
a  purchaser,  and  that  nothing  m  the  conditions  of  sale  cooMleadto 
the  supposition  that  the  equitable  estate  or  interest  of  the  vendorwai 
redeemable,  but,  on  the  contrary,  that  the  conditions  impDed  that  tte 
vendor  had  an  absolute  irredeemable  equitable  estate  or  some  pow« 
of  sale,  the  exercise  of  which  would  secure  the  enjoyment  of  posses 
sion  by  a*  purchaser  against  disturbance  by  the  party  having  the 
outstanding  legal  estate.     The  defendant's  counsel  insisted  that  the 
title  disclosed  by  the  abstract  was  sufficient  according  to  the  con* 
tions  of  sale.    The  verdict  was  found  for  the  plain tifls,  subject  to  the 
opinion  of  the  court  as  to  their  right  to  recover  on  the  above  facts 

*  Athertofij  (with  him  Tomlinson,)  for  the  plaintiffs.  The  defcodaij 
was  bound  to  give  a  good  title,  by  which  is  meant  that  he  was  bound 
to  transfer  the  legal  estate  to  the  plaintiffs.  Without  Taylor's  con- 
currence only  an  equitable  interest  would  pass,  and  a  bill  of  wK* 
closure  would  be  required  for  the  purchaser's  security ;  and  in  that 
case  Taylor  would  be  entitled  to  six  months'  notice,  just  the  same  jtf 
if  there  had  been  a  complete  legal  mortgage.  Parker  v.  HouseM^ 
2  Myl.  &  K.  419.  There  was  no  power  of  sale  given  or  inte/ided^ 
be  given  as  to  the  premises  included  in  the  second  lot,  and  unless  the 
purchaser  could  take  the  two  lo  tstogether  the  purchase  was  comp* 
ratively  valueless.  , 

[Parke,  B.     Does  not  the  transaction  show  that  both  plots  of  land 
were  intended  to  be  a  security  on  the  same  terms  ?  . 

Alderson,  B.  Suppose  a  portion  of  land  is  conveyed  by  a  Icpi 
mortgage,  with  a  power  of  sale  upon  certain  conditions  spedGed^ 
the  deed,  and  there  is  on  the  same  day  an  agreement  fot  a  deposit  w 
a  lease  with  the  mortgagee  as  a  collateral  security  for  the  '"^'^?^ 
money ;  would  nbt  a  court  of  equity  hold,  that  the  mortgagee  imp 
enforce  the  equitable  mortgage  on  the  same  terms  as  the  legal  mort* 
gage? 


COURT  OF  EXCHEQUER,  1853-54.  461 


Ashwoith  V.  Mounsej. 


P01.LOCK,  C.  B.     The  qaestion  is,  has  the  defendant  the  equitable 
Laterest  which  he  specifies  in  the  conditions  of  sale  ?] 

The  words  ''  equitable  interest "  are  ambiguous,  and  would  have 
%>cen  satisfied  if  the  defendant  had  been  mortgagee  of  the  legal  estate 
SLEid  equitably  entitled  to  the  estate  by  reason  of  the  non-performance 
of  the  conditions. .  The  plaintiffs  are  not  put  in  possession  of  the 
Tents  and  profits,  and  cannot  be  secure  without  a  suit  in  chancery. 
The  terms  of  conditions  of  sale  must  be  clear  and  unambiguous  to 
relieve  the  vendor  from  his  ordinary  liability  to  give  a  legal  title  to 
the  purchaser.     Numerous  cases,  both  in  the  courts  of  law  and  in 
equity,  show  this.     He  referred  to  Symans  v.  James^  1  You.  &  C.  C.  C. 
487  ;   Taylor  v.  Martindale,  1  You.  &  C.  C.  C.  658;  Seaion  v.  JMopp, 
2  Coll.  C.  C.  556 ;  Shepherd  v.  Keatley,  1  Cr.  M.  &  R.  117 ;  Coverley 
V.  Burrell,  5  B.  &  Aid.  257;  SeUick  v.  Trevor,  11  Mee.  &  W.  722; 
Ihfkes  V.  Blake,  4  Bing.  N.  C.  463 ;  Ballard  v.  Way,  1  Mee.  &  W.  520 ; 
SpraU  V.  Jeffrey,  10  B.  &  C.  249.     Where  a  person  jMofesses  to  sell 
an  equitable  interest,  the  purchaser  has  a  right  to  suppose  that  it  is 
under  such  circumstances  that  the  legal  estate  cannot  be  used  ad- 
versely to  him.     1  Sug.  Yen.  &  Pur,  p.  495,  last  edition. 

Cowling,  for  the  defendant  There  has  been  no  failure  of  coosider- 
ation,  for  the  plaintifl^  might  have  had  all  thev  bargained  for.  The 
defendant  is  in  the  same  position  as  Scholefield.  Now,  Taylcv  held 
the  premises,  which  were  on  two  distinct  plots  of  land.  Of  one  be 
bad  not  a  lease,  but  an  agreement  only,  but  when  the  300L  was  lent, 
it  is  clear  that  Taylor  intended  both  to  be  one  security ;  and  it  must 
have  been  intended  that  the  mortgagee  should  have  the  power  of 
selling  both.    (He  was  then  stopped  by  the  court) 

Pollock,  C.  B.    The  defendant  is  entitled  to  judgment     The  de* 

posit  is  claimed  on  the  ground  that  the  defendant  has  not  made  out 

a  sufficient  title.    The  question  is,  whether,  within  the  principle 

established  by  numerous  authorities,  the  description  of  the  property 

is  so  ambiguous  as  to  mislead.     I  think  that  it  is  not     The  facts 

shortly  ve,  that  there  was  a  mortgage  of  one  entire  set  of  premises  ; 

the  mortgagor  had  a  lease  of  one  part  and  an  agreement  as  to  the 

other,  but  the  whole  was  one  transaction,  one  loan,  and  one  security. 

It  is  said  that  the  plaintiff  are  entitled  to  recover  because  they  could 

not  expect  that  the  owner  of  the  legal  estate  would  be  opposed  m 

them ;  but  the  condition  is,  that  the  vendor  had  only  an  eqnit?inl« 

interest,  which  is  not  the  same  as  an  equitable  estate.    Then  it  j^ 

contended  that  this  is  an  ambiguous  phrase,  and  it  must  be  (V)nMtpv*4 

most  strongly  against  the  vendor.     There  b  a  great  fallacy  in  ^An**»>- 

sing  that  which  is  ambiguous  with  that  which  is  compr^h**n«<v'^  ^ 

general.     A  word  is  ambiguous  when  it  may  mean  on#>  "J^'n^  ^-^ 

another,  but  it  is  not  ambiguous  because  it  is  wmuf^  ^^^p^r^^u    ^^/j 

may  include  several  things.    Thus,  if  a  person  *i(r«^^«  ^^  "'•11  ♦  ''- -^ 

the  expression  is  not  ambiguous,  although  it  >«  niv^'^i^^fn   »-•"•♦   "•  / 

the  horse  is.   So,  an  "equitable  interest^  is  not.  ^n  :^rr^Vy»*/^^ry^>^   ,» .   ./ 

because  it  may  mean  one  description  of  enuitaWe  ,n+^j"-  .f  v  i-  " » .  . 

39' 
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Where  such  ^  general  phrase  is  used  the  purchaser  should  inqmR 
what  is  meant  by  it.  I  concur,  however,  in  thinking  that  the  d^osi 
of  the  lease  was  upon  the  same  terms  as  the  mortage. 

Parke,  B.    .  I  am  of  the  same  opinion.     The  question  is,  wbetbff 
the  consideration  has  failed,  that  is,  whether  the  conditions  of  eak 
have  been  complied  with.     Two  distinct  lots  ^vere  sold    As  to  the 
first,  no  question  is  raised.     The  second  lot  is  described  as  demised 
by  a  lease  of*  the  18th  of  December,  1845 ;  but  the  conditions  of  sak 
s^te  that,  as  the  vendor  has  only  the  equitable  interest  in  that  portiofl 
of  the  property,  the  purchaser  shall  accept  such  title  as  theveDdorii 
able  to  deduce  and  convey.     It  is  contended  that  this  coqditioo  b 
to  be  construed  most  strongly  against  the  vendor.     Primd  facie  every 
vendor  must  be  able  to  convey  the  legal  estate  ;  but  that  obli^tioe 
is  cut  down  by  the  words  used  in  this  condition.     It  is  also  stated 
that  he  is  selling  as  mortgagee.     Then,  has  he  a  power  of  sale !  I 
think  that  Taylor  clearly  could  not  have  redeemed  the  portioa  of  the 
premises  included  in  the  lease  of  the  18th  of  December  1845.    Bieie 
is  first  a  legal  mortgage  and  at  the  same  time  a  memorandnm  signed 
undertaking  to  deposit  a  lease  of  the  other  portion  of  the  propertf 
when  it  should  be  executed,  and  the  lease  is  subsequently  deposiid 
It  is  contended  that  he  had  a  right  to  six  months'  notice  before  sik. 
In  Pain  v.  Smithy  2  Myl.  &  K.  417,  a  distinction  was  drawn  bcttwa 
an  ordinary  deposit  as  a  security  and  a  deposit  previous  to  a  mat' 
gage.     But  in    Thorpe  v;  GaHside,  2  You.  &  C.  730,  my  biote 
Alderson  held,  that  upon  an  equitable  mortgage  the  mortgagor  w 
entitied  to  six  months'  notice  before  sale.     Here,  however,  there  d 
not  a  simple  deposit,  but  a  legal  mortgage  of  one  part,  with  an  expna 
power  of  sale  without  notice,  and  a  deposit  of  the  lease  of  the  otbff 
part ;  and  if  the  mortgagor  was  to  be  entitled  to  six  months'  doImc 
as  to  one  part,  the  power  of  sale  as  to  the  other  would  be  of  very  fi^ 
use.   It  seems  to  me  clear  that  the  deposit  was  upon  the  terms  of  the 
original  mortgage,  and  that  Taylor  has  precluded  himself  from  ledeeai* 
ing.     It  was  all  one  transaction,  and  Taylor  meant  to  give  the  povff 
of  sale  over  the  whole  property.  Whatever  the  rule,  therefore,  ^^J^'^ 
to  notice,  here  there  was  a  power  of  sale  over  the  whole.    Thercfojtj 
even  assuming,  for  the  sake  of  argument,  that  the  condition  is  ^^ 
guous,  the  owner  of  the  legal  estate  could  not,  in  this  instance,  h»^ 
put  hiniself  in  opposition  to  the  purchaser. 

Alderson,  B.  I  am  of  the  same  opinion.  These  are  mere  qucstioiB 
of  fact.  Where  there  is  a  deed  the  terms  are  stated,  but  on  a  *p^^ 
the  circumstances  are  looked  to.  It  may  be  that  the  deposit  is  pi 
preparatory  to  a  mortgage  ;  but  if  it  is  made  as  a  security  for  fw^j 
may  be  enforced  without  time  for  redemption.  Here  the  circum- 
stances show  that  the  second  lease  was  deposited  subject  to  the  sa^^ 
conditions  as  the  legal  mortgage,  and  therefore  with  an  absolute  po^ 
of  sale.  Even  had  this  not  been  so  clear,  still  the  defendant  worn 
have  been  protected  by  the  conditions  of  sale.    He  professed  ofliy 
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bave  an  equitable  interest  to  assign,  and  that  bargain  he  has  been 
ready,  to  folfil. 

Pt.ATT,  B.,  concurred. 

Judgment  for  the  defendant. 


Gallwey  v.  Marshall. 

December  8, 1853. 

Slander  —  Clergyman  —  Holy  Orders  —  Common  Law  Procedure  Act^ 

Sect.  61. 

A  declaration  for  fllander  by  charging  a  clerg3rman  in  holy  orders  with  incontinency,  is  bad 
without  showing  actual  damage,  or  that  he  holds  some  office  or  employment  producing 
temporal  profit 

The  61  St  section  of  the  Common  Law  Procedare  Act  does  not  remedy  sach  an  omission. 

The  declaration  stated,  that  before  and  at  the  time  of  the  malicious 
speaking^  hereinafter  mentioned,  the  plaintiff  was  in  holy  orders  as  a 
clergyman  of  the  Church  of  England,  and  before  the  said  malicious 
speaking,  and  whilst  he  was  in  holy  orders  and  was  residing  in  Buck- 
inghamshire, had  been  accused  of  having  been  guilty  of  incontinence 
with  a  certain  woman,  and  of  being  the  father,  or  putative  father,  of 
a  certain  bastard  child,  and  had  been  summoned  to  show  cause  why 
he  should  not  contribute  to  the  maintenance  of  the  said  child ;  and 
on  the  bearing  of  the  said  summons  had  been  adjudged  not  to  have 
been  guilty  of  incontinence  with  the  said  woman,  and  not  to  be  the 
father  of  the  said  bastard  child  ;  yet  the  defendant  in  a  conversation 
about  the  premises  with  a  certain  person,  to  wit,  one  Anne  Horn- 
castle,  falsely  and  maliciously  spoke  and  published  of  the  plaintiff  in 
his  character  of  a  clergyman  of  the  Church  of  England  the  words 
following,  that  is  to  say :  <<  If  Mr.  Appleton  knows  nothing  against 
Mr.  Gallwey"  (meaning  the  plaintiff)  "the  bishop^'  (meaning  the 
Lord  Bishop  of  Lincoln)  "  does."     And  in  answer  to  a  question  by 
the  said  Anne  Horn6astle  what  the  said  bishop  knew  against  the 
plaintiff,  the  defendant  falsely  and  maliciously  spoke  and  published 
of  the  plaintiff  as  such  clei^yman  the  further  words  following,  that  is 
to  say  :  why  that  gross  anair  in  Buckinghamshire"  (the  defendant 
meaning  thereby  that  the  conduct  of  the  plaintiff  in  and  with  respect 
to  the  said  matter  had  been  of  a  gross  and  scandalous  nature,  and 
that  the  plaintiff  had  been  guilty  of  incontinence  with  the  said  woman, 
and  was  the  father  of  the  said  bastard  chUd.)     Demurrer  and  joinder. 


^  28  Law  J.  Rep.  (n.  s.)  Exch.  78 ;  9  Exch.  Eep.  292 ;  2  Com.  Law  Rep.*899, 


^ 
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Tamer >i  in  support  of  the  demurrerJ  No  special  damage  is  aUeged, 
and  the  words  themselves  do  not  relate  to  the  plaintiff  in  his  charactei 
as  a  beneficed  clergyman  so  as  to  produce  temporal  loss  to  hiitL  To 
charge  a  clergyman  with  incontinence  is  not  actionable.  Pamei^ 
Carpenter  J  Cro.  Eliz.  502 ;  s.  c.  Noy,  64.  So  to  charge  a  physidaa 
with  adultery  is  not  actionable.  Aprs  v.  OraveUj  2  Ad.  &  EL  2;  in 
which  case,  although  the  words  were  alleged  to  have  been  spoken  of 
the  plaintiff  '<  in  his  profession,"  judgment  was  arrested  after  verdid 
for  the  plaintiff.  So  in  Pemberton  v.  CoUSf  10  Q.  B.  Rep.  461,  a 
count  charging  as  slander  that  the  defendant  had  said  of  the  plaintiff 
that  he  had  pigeoned  the  defendant  was  held  bad.  In  Hopwood  t. 
Thom^  8  Com.  B.  Rep.  293,  words  imputing  misconduct  to  the  pbii- 
tiff,  a  dissenting  minister,  but  before  he  became  such  minister,  w€fe 
held  not  to  be  actionable,  because  they  had  no  relation  to  hb  coadoft 
as  a  minister,  and  no  connection  with  the  duties  of  his  office,  k 
James  v.  Brookj  9  Q.  B.  Rep.  7,  where  the  plaintiff  Tvas  a  superintei- 
dent  of  police,  the  judgment  was  arrested  because  the  declaration  did 
not  show  how  the  words  related  to  the  plaintiff  in  his  office.  In  Dd 
V.  Robinson^  Aleyne,  63,  which  it  will  be  contended  overruled  fltfnd 
V,  Carpenter^  it  was  expressly  stated  in  the  declaration  that  the  plain- 
tiff was  instituted  and  inducted  as  parson  and  executed  the  office  of 
a  pastor.  He  also  cited  Starkie  on  Slander,  126,  2d  edit  Tbe 
Church  Discipline  Act,  3  &  4  Vict  c.  86,  does  not  impose  new  lia- 
bilities upon  clergymen,  but  only  regulates  the  mode  of  proceediog. 

Willesj  contra.     The  authorities  are  so  extraordinary  upon  th 
subject  of  slander  upon  a  person  in  his  profession  that  they  cannot  be 
upheld.     It  is  not  requisite,  where  the  charge  is  of  such  a  natoie » 
necessarily  to  affect  a  man  in  his  office  or  business,  to  connect  it  witk 
that  office  or  business.     Janes  v.  Littler^  7  Mee.  &  W.  423.  Now  a 
clergyman  must  necessarily  be  injured  by  a  charge  of  incontiDCDcei 
Whether  he  is  beneficed  or  not,  as  a  clergyman  he  fills  an  office  which 
demands  purity  of  character.     He  may  administer  the  sacnuD^ 
perform  the  rites  of  baptism,  marriages,  &c.,  and  he  may  be  degra^ 
for  incontinence.   Roger's  Ecclesiastical  Law,  306.    Eree  y.  £urp9^ 
2  Hag.  Ec.  456,  662.  Charging  a  clergyman  with  incontinence  is  voj 
different  from  charging  a  layman.     Ireland  v.  Smithy  2  BcownL  Iw- 
A  layman  wou^  only  be  prosecuted  in  the  Ecclesiastical  Court  ffO 
salute  aninue.     The  proceedings  under  the  Church  Discipline  Actai« 
in  posnam.     He  referred  to  1  Hen.  7,  c.  4,  and  3  &  4  Vict  c.  86.  At' 
rat  V.  Carpenter  was  overruled  by  Dod  v.  Robinson,    No  reason  wm 
given  in  the  judgment  in  Pemberton  v.  CoUs^  except  that  theiroputatiofl 
did  not  appear  to  the  court  to  reflect  upon  the  plaintiff  in  his  proles^ 
sional  character,  which  was  somewhat  strange.     But  it  is  sofficjentlj 
shown  in  this  declaration  by  the  colloquium  which  refers  to  the  bisboft 
and  his  knowledge  of  the  plaintiffs  conduct,  that  the  words  refeired 
to  the  plaintiff  in  the  profession  of  a  clergyman.     Further,  under  tb^ 

1  ^ov.  21,  before  Pollock,  G.  B.  Pabks,  B.,  Aldebsoi^,  B.,  and  Platt,B> 
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51st  section  of  the  Common  Law  Procedure  AcV  it  is  unnecessary 
to  state  in  the  declaration  how  the  words  were  used  in  a  defamatory 
sense.  It  is  for  the  jury  to  say  whether  they  were  so  used ;  and  if  so, 
the  action  is  maintainable. 

l\imerj  in  reply.  The  enactment  just  cited  does  not  dispense  with 
material  statements,  but  merely  means  that  if  the  words  appear  to 
be  actionable,  they  are  so  to  be  construed,  unless  shown  to  mean  the 
contrary.  Consistently  with  the  authorities,  this  declaration  cannot 
be  supported.  It  is  not  sufficient  that  the  words  affect  the  plaintiff's 
professional  success,  for  it  has  been  held  that  a  schoolmistress  cannot 
maintain  an  action  for  a  charge  of  prostitution.  Wharton  v.  Brook, 
1  Ventr.  21. 

Our.  adv.  vulL 

Judgment  was  now  delivered  by — 

• 

P01.1-0CK,  C.  B.     After  stating  the  declaration,  his  lordship  pro- 
ceeded :   "We  should  have  had  no  doubt  in  the  present  case  of  the  plain- 
tifPs  right  to  recover  if  the  declaration  had  averred  that  the  plaintiff 
was   a  beneficed  clerffyman,  or  was  in  the  actual  receipt  of  profes- 
sional beneficial  emoluments,  as  a  preacher,  lecturer,  curate,  or  the 
like,  at  the  time  of  the  speaking  of  the  words  ;  as  the  charge,  if  true, 
.  would  have  been  a  cause  of  deprivation  of  the  benefice  in  the  first 
place,  and  also  degradation  of  orders,  and  consequently  of  the  loss  of 
temporal  emolument  in  the  other  case.   This  point  was  decided  in  Dr. 
Bibihorpe^s  case,  W.  Jones,  366  ;  s.  c.  1  Rol.  Abr.  68 ;  Dad  v.  Robinson, 
in  effect  overruling  the  case  relied  on  for  the  defendant,  of  Parrot  v. 
Carpenter,  in  which  case  the  court  held  that  the  slander  was  examin- 
able in  the  spiritual  court  only,  and  the  reason  assigned  in  Aleyne  is, 
**  that  the  matter  charged  is  good  cause  to  have  him  degraded,  where- 
by he  shall  lose  his  freehold,  which  is  a  temporal  damage ;  "  and  the 
reason  given  in  1  RoL  Abr.  is,  "  that  he  could  have  temporal  damage 
by  the  speaking  of  the  slander."     To  the  same  effect  is  the  doctrine 
of  Lord  Holt  as  to  an  imputation   of  a  want  of  learning  being  ac- 
tionable in  Coxeter  v.  Parsons,  1  Lord  Raym.  423 ;  s.  c.  2  Salk.  692. 
In  the  case  in  Aleyne,  the  words  imputed  to  the  plaintiff  not  only  in- 
continence, but  preaching  false  doctrine,  both  of  which  were  causes 
of  degradation,  and  consequently  deprivation,  and  the  latter  charge 
implied  misconduct  in  his  office.     But  we  think  it  clear  that  the 
charge  of  incontinence  made  against  a  beneficed  clergyman,  and  al- 
leged to  have  been  committed  whilst  he  is  beneficed,  is  of  that  nature 
that  necessarily  tends  to  do  him  injury  in  his  professional  character, 
and  to  endanger  him  in  the  enjoyment  of  his  office  as  a  parson,  and  is 


'  That  section  enacts  that,  «<  In  actions  of  libel  and  slander,  the  plaintiff  shall  be  at 
liberty  to  aver  that  the  words  or  matter  complained  of  were  nsed  in  a  defematory  sense, 
flpectfying  such  defamatory  sense  without  any  prefatory  averment  to  show  how  sucn 
words  or  matter  were  used  in  that  sense,  and  such  averment  shaU  be  P«V?iS'^t;A 
the  denial  of  the  aUeged  Hbel  or  slander ;  and  where  the  words  or  Patter  wt  forth,  witn 
or  without  the  alleged  meaning,  show  a  cause  of  action,  the  declaration  shall  be  sufficient. 
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therefore  actionable.  In  this  respect  the  charge  dHTers  from  tfait 
'which  was  the  subject  of  the  second  count  in  the  case  of  Pemberio^ 
V.  Colls^  but  in  the  absence  of  any  averment  of  the  plaintiff's  haviiig 
any  office  or  employment  producing  temporal  benefit,  we  are  not 
satisfied  that  this  action  will  lie.  There  is  no  aathority  to  be  fonod, 
that  we  are  aware  of,  in  support  of  the  position  that  an  action  wi 
lie  in  a  case  where  there  is  no  actual  damage.  The  words  are  action 
able  in  the  spiritual  court,  as  they  have  authority  to  inquire  iato  ui  I 
punish  incontinence,  and  there  only  ;  and  if  the  plaintiff  be  in  orden 
merely,  and  not  in  possession  of  any  temporal  advantage  as  haniiig 
professional  occupation,  the  only  remedy  appears  to  be  in  the  Ecdft* 
siastical  Court  If  incontinence  were  a  crime  punishable  by  tempgnl 
punishment,  the  words  spoken  might  fall  within  the  ordinary  vh 
that  words  are  actionable  which  charge  an  offence  liable  to  temfxxil 
punishment  But  the  statute  of  1  Hen.  7,  c  4,  gives  jurisdicQOi 
to  punish  incontinence  in  ecclesiastics  to  archbishops,  bisho|:»,aod 
ordinaries  only,  and  the  Clergy  Discipline  Act,  3  &  4  Vict  c.  8^ 
does  not  make  such  an  offence  punishable  by  temporal  punishmesu 
Both  of  these  statutes  are  for  giving  additional  powers  to  ecdesii^ 
tical  tribunals  only.  We  therefore  think,  upon  carefully  looking  i* 
all  the  authorities,  that  we  ought  not  to  hold  the  action  to  be  nn» 
tainable. 

Platt,  B.,  added :  In  this  case,  in  which  judgment  has  jnstbem 
delivered,  I  have  throughout  entertained  a  very  considerable  dookl 
whether  the  judgment  is  correct:  at  the  same  time  my  doubts  iff 
not  of  that  description  that  would  induce  me  to  differ,  ultimatdj) 
with  the  court ;  and,  therefore,  the  judgment  that  has  been  proDooooel 
will  be  the  judgment  of  the  whole  court  I  own  it  did  strike  me  M 
the  speaking  of  words  slanderous  of  a  party  which,  if  true,  wb  » 
sufficient  ground  to  deprive  him  of  his  sUUtu,  was  actionable:  tfail 
was  my  impression.  Now,  here  it  appears  that  the  clergyman « 
without  a  benefice.  But  there  are  two  sorts  of  deprivation  to  wW 
ecclesiastics  are  liable :  there  .is  the  deprivation  d  benefieio ;  theia  » 
another  deprivation  ab  officio ;  and  here  he  was  a  beneficed  dflgf* 
man,  and  had  that  officium  of  which  he  might  be  deprived.  W 
certainly  has  created  a  great  doubt  in  my  mind  ;  and  on  that  groan 
I  thought  that  language  which  mieht  deprive  him  of  his  office,  aad 
therefore  of  his  stattiSi  was  actionaUe.  However,  the  other  meinb«» 
of  the  court  have  broken  into  my  opinion  upon  that^ubject  so  far  ^ 
to  lead  me  to  concur  generally  in  the  judgment  which  has  been  given. 

Judgment  for  the  defenda^ 
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CowBURN  V.  Wearing  and  Wilkinson. 

KoTombdr  5, 1853. 

Amendment  of  Declaration  by  striking  out  a  Defendant'^  Common 
Law  Procedure  Act  —  StattUe  of  Limitations. 

A  judge  made  an  order  for  amending  the  declaration,  bj  striking  oat  one  of  the  defendants, 
the  other  to  be  at  liberty  to  plead  the  non-joinder  of  a  oo^efendant  in  abatement,  and  also 
de  novo.  The  plaintiff  had  preyiously  brought  an  action  a^inst  the  defendants  for  some 
|Mut  of  the  same  subject-matter,  but  failed  to  prore  the  jomt  liabilitr  of  the  defendants ; 
and  on  an  application  for  a  new  trial,  on  the  nonnd  of  surprise,  statea  that  he  could  hme 
proved  the  joint  liability  of  the  defendants.  On  that  occasion  the  court  refused,  after  the 
trial,  to  amend  by  strikmg  out  the  name  of  one  defendant.  The  plaintiff,  in  support  of  bis 
present  application  to  amend,  stated  that  the  evidence  to  be  adduced  in  the  |y4sent  case, 
was  similar  to  that  relied  on  on  the  other  trial :  — 

Meld,  that  the  judge  was  right  in  ordering  the  amendment. 

Tuis  was  a  rule  calling  on  the  plaintifT  to  show  caase  why  an  order 
of  Martin,  B.,  should  not  be  rescinded.  The  order  was,  that  on  pay- 
ment of  the  costs  of  the  defendant,  Wilkinson,  the  plaintiff,  should 
have  leave  to  amend  the  declaration,  &c.,  by  striking  out  the  name 
of  Wilkinson  as  defendant,  the  other  defendant  being  at  liberty  to 
plead  non-joinder  of  defendants  and  also  de  novo.  The  action  was 
brought  in  1852,  to  recover  a  balance  of  a  claim  for  work  done  by  the 
plaintiff,  as  solicitor  to  the  defendants  in  a  projected  railway  company, 
between  the  years  1846  and  1850.  In  1851  the  plaintiff  and  his  then 
partner  bad  brought  an  action  against  the  present  defendants  in  respect 
of  the  same  railway,  and  failed  for  want  of  proving  a  joint  liability 
on  the  part  of  the  two  defendants.  A  rule  for  a  new  trial  having 
been  then  obtained,  and  afterwards  discharged,  the  plaintiff  applied 
to  an^end,  by  striking  out  the  name  of  the  defendant  Wilkinson; 
which  application  was  refused. 

The  affidavits  on  which  the  order  was  obtained  stated  that  the 
evidence  to  be  given  in  the  present  action  was  similar  to  that  given 
in  the  former  action,  and  that  if  the  present  action  were  discontinued, 
and  a  new  action  were  commenced,  a  large  portion  of  the  claim  would 
be  liable  to  be  baned  by  the  Statute  of  Limitations.  It  was  farther 
stated  that,  in  an  affidavit  used  on  the  former  occasion  it  was  alleged 
that  the  plaintiff  could  have  proved  that  Wilkinson  was  jointly  liable 
with  Wearing  for  the  payment  of  the  plaintifPs  demand. 

Manisty^  for  the  defendants,  now  moved  to  rescind  the  above  order. 
.  The  plaintiff  has  been  allowed  to  do  that  which  on  a  former  occasion 
and  in  a  similar  case  was  refused. 

[Martin,  B.     I  acted  under  the  16  &  16  Vict  c.  76,  s.  37,  the 
Common  Law  Procedure  Act. 
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Pollock,  C.  B.  On  the  former  occasion  the  amendment  vas 
sought  to  be  made  after  the  trial.] 

Here  the  plaintiff  seeks  to  strike  out  the  name  of  one  defeodaot 
although  his  affidavits  state  that  he  has  evidence  sufficient  to  e»taUiak 
the  joint  liability  of  both. 

[Pollock,  C.  B.  The  plaintiff  thinks  he  is  incurring  a  risk  in  soiif 
both  defendants.] 

It  cannot  be  shown  either  that  the  plaintiff*  has  been  mistaken,  a 
has  been  misled  by  the  other  side,  as  was  the  case  in  Crati/wrd  r. 
CockSy  6  Exch.  Rep.  287 ;  s.  c.  3  Eng.  Rep.  594. 

Pollock,  C.  B.  This  application  must  be  refused.  It  is  rea^ooaUs 
that  the  plaintiff  should  be  allowed  before  trial  to  amend  the  proceed- 
ings, and  endeavor  to  make  out  a  case  against  one  defendant  alcne, 
especially  as  he  takes  the  risk  of  a  plea  in  abatement,  and  pays  il 
the  costs  of  the  amendment. 

Parke,  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

JSMle  refusei 


Palmer  v.  Cooper  and  others. 

Noyember  11,  1853. 

Patent — Particulars  of  Objection, 

Particulars  of  objections  delivered  under  the  15  &  16  Vict,  c  83,  s.  41,  by  a  defepdaatc  fi 
action  for  an  infringement  of  a  patent,  most  statb  the  place  at  or  in  which  the  invesaoii 
alleged  to  have  been  used  or  published  prior  to  the  date  of  the  letters-patent,  asd  bo  eo* 
dence  of  such  prior  user  or  publication  will  be  admitted,  if  the  particulars  of  objectiastf 
defective  on  this  point. 

This  was^n  action  for  the  infringement  of  a  patent  "  for  certm 
improvements  in  the  manufacture  of  candles,  and  also  in  the  ma- 
chinery for  the  manufacture  of  such  matters." 

Pleas  —  Not  guilty ;  that  the  plaintiff  was  not  the  first  inventor; 
that  the  invention  was  not  new;  that  the  specification  i^^as  not  suf- 
ficient ;  that  the  invention  was  not  the  subject  of  a  patent:  upon  all 
which  issue  was  joined. 

The  particulars  of  breaches  delivered  specified  certain  sales  by  tte 
defendants  at  their  place  of  business  in  or  near  the  town  of  Man- 
chester. 

With  the  pleas  particulars  of  objections  were  delivered,  wbid 
stated :  —  first,  that  the  candles  sold  by  the  defendants  resemble  can- 
dles made  and  sold  before  the  date  of  the  patent  more  closely  than 
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they  resemble  the  candles  described  ia  tbespeciGcatioD.     Secoad,  the 
ase  of  coiled  wicks  and  twisted  cotton  in  the  form  of  a  helix  was  not 
A  new  invention  in  the  manofactare  of  candles  at  the  date  of  the 
said  patent,  nor  was  the  plaintiff  the  inventor  thereof.     Third,  the 
application  of  metallic  thread  or  yam  in  candle-wicks  was  not  a  ne^ 
invention  in  the  manofactare  of  candles  at  the  date  of  the  patent,  nor 
was  the  plaintiff  the  inventor  thereof.     Fourth,  the  gymping  of  wicks 
or  a  gymped  wick  was  not  a  new  invention  in  the  manofactnre  of 
candles  at  the  date  of  the  said  letters-patent,  nor  was  the  plaintiff  the  . 
inventor  thereof.     Fifth,  the  application  of  bismath  to  the  wick  of 
candles  "was  not  a  new  invention  at  the  date  of  the  said  letters-patent, 
nor  was   the  plaintiff  the  inventor  thereof.     Sixth,  candles  having 
wicks  gimpcd  were  made  and  sold  by  the  defendants,  Messrs.  Palmer 
&  Co.  of  jLondon,  Ball  of  Leek,  Staffordshire,  Joseph  Morgan  of 
Manchester,  or  some  or  one  of  them,  prior  to  the  patent     Seventh, 
candles  ^th  a  wick  or  wicks  to  which,  or  to  some  portion  of  which, 
bismuth  and  other  sabstances  producing  a  similar  effect  had  been 
applied,  were  made  and  sold  by  the  defendants,  by  Messrs.  Palmer 
&  Co.  of  London,  by  W.  Thatcher  of  Manchester,  or  some   or  one 
of  them,  before  the  date  of  the  said  letters-patent     Eighth,  candles 
and  candle-wicks  substanrtially  the  same  as  are  alleged  by  the  plain- 
tiff to  be  an  infringement  of  his  said  letters-patent  are  described  in 
the  specification  of  letters-patent  granted  to  William  Palmer  on  or 
about  the  9th  of  November,  1841,  in  Newton's  London  Journal,  for 
June,  1843,  in  the  specification  of  letters-patent  granted  to  Joseph 
Morgan,  on  or  aboat  the  11th  of  February,  A.  D.,  1843,  and  in  other 
specifications  and  books  relating  to  this  subject 

The  other  objections  are  not  material  to  notice.     Before  the  trial 
the  following  order  was  obtained  from  Martin,  B. :  —  "  Upon  hearing 
the  attorneys  or  agents  for  theuplaintiff  and  counsel  for  the  defendants, 
I  do  order  that,  as  to  the  first  objection,  the  defendants  shall  be  con- 
fined to  not  guilty,  and  no  evidence  shall  be  given  by  the  defendants 
in  support  of  the  second,  third,  fourth,  and  fifth,  of  the  objections  in 
the  defendant's  notice,  dated  the  5th  of  February,  1853,  except  the 
several  acts,  of  user  and  publications  in  the  several  other  particulars 
of  objections  mentioned  ;  and  that  as  to  the  eighth  objection,  the 
defendants  shall  state,  on  or  before  Saturday  next,  what  page  of  New- 
ton's London  Joarnal  is  referred  to,  and  what  are  the  other  specifica- 
tions and  books  referred  to ;  and  in  default  thereof  the  defendants 
shall  be  precluded  from  giving  evidence  at  the  trial  in  respect  of  such 
objections."     Further  particulars  were  delivered,  specifying  what  was 
required  in  the  eighth  objection  ;  but  no  additional  particulars  were 
given  as  to  the  use  of  the  coiled  wicks. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  in  London  after 
Trinity  term,  it  appeared  that  the  patent  was  for  candles  made  with 
gymped  wicks,  candles  with  metallic  wicks,  and  candles  made  with 
coiled  wicks.  Evidence  was  offered  by  the  defendants  of  the  user  of 
the  candles  with  coiled  wicks  before  the  date  of  the  plaintiff's  patent. 
This  was  objected  to  on  the  ground  that  the  user  of  this  kind  of 
candle  had  not  been  suffidentlv  specified  by  the  particulars  of  objec- 
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tions^  no  place  where  the  alleged  user  had  taken  place  being  mes- 
tioned,  as  required  by  the  15  &  16  Vict  c.  83,  s.  41.'  The  Lonl 
Chief  Baron  admitted  the  evidence,  and  a  verdict  was  found  for  the 
defendants  on  all  the  issues,  except  not  guilty,  which  was  foand  is 
the  plaintiff,  leave  being  reserved  to  the  plaintiff  to  move  as  to  the 
admissibility  of  the  evidence.  A  rule  nisi  for  a  new  trial  was  dxxxsA 
ingly  obtained ;  against  which 

Enotoles^  Tomlinson^  and  ERndmarch  showed  cause.  The  act  d 
parliament  was  substiEintially  complied  with,  for  the  particnlars  of 
objections  when  read  with  the  particulars  of  breaches  gave  the  pbii- 
tiff  sufficient  information.  In  the  particulars  of  breaches  the  place 
where  the  candles  were  sold  is  mentioned. 

[  Alderson,  B.  The  statute  says  that  the  place  at  which  the  is* 
vention  has  been  used  is  to  be  named,  that  the  plainti&  may  oufe 
inquiries.] 

If  the  particulars  were  not  sufficient,  application  might  haTe  bea 
made  to  have  them  amended. 

[Parke,  B.  The  statute  is  express  that  the  place  is  to  be  meotiooed 
in  such  particulars.] 

R  Thesiger  (with  him  M.  Smith  and  O.  Chance)  was  not  heard ii 
support  of  the  rule. 

Parke,  B.  The  41st  section  is  imperative,  and  the  place  wli« 
the  invention  was  used  ought  to  be  mentioned.  It  would  be  better 
that  particulars  of  this  kind  should  in  future  state,  that  Messrs.  A  R 
at  London,  instead  of  of  London,  used  the  subject  of  the  inventiofl. 

Pollock,  C.  B.     The  evidence  ought  not  to  have  been  admittai 

Alderson,  B.,  and  Platt,  B.,  conccrtred. 

Rule  absohtif 


1  That  section  enacts  that,  "  In  any  action  in  any  of  her  Majesty's  superior  cjfj'i 
record  at  Westminster  or  in  DuUin  for  the  infringement  of  letters-natent,  the  r^^ 
shall  deliver,  with  his  declaration,  particulars  of  the  breaches  complained  ^^^  ^^ 
action,  and  the  defendant,  on  pleading  thereto,  shall  deliver,  witn  his  pleasi  »<»J^ 
prosecutor  in  any  proceedings  by  scire  facias  to  repeal  letters-patent,  shall  ^^^^^J^ 
his  declaration,  particulars  of  any  objections  on  which  he  means  to  rely  at  tk  tiw 
support  of  the  pleas  in  the  said  action  or  of  the  suggestions  of  the  said  declarati^ 
the  proceedings  by  scire  facias  respectively;  and  at  the  trial  of  such  action  ^'P'yj^ 
ing  by  scire  facias,  no  evidence  shall  be  allowed  to  be  given  in  support  of  *°y  "t? 
infringement  or  of  any  objection  impeaching  the  validity  of  such  fetters-patent  ^Jj 
shall  not  be  contained  in  the  partieulafs  delivered  as  afaresaid :  Provided  ^•^/l 
the  place  or  places  at  or  in  which  and  in  what  manner  the  invention  is  allied  ton 
been  used  or  published  prior  to  the  date  of  the  letters-patent,  shall  be  ste^^, *°!L 
particulars :  Provided,  also,  that  it  shall  and  may  be  lawrul  for  any  judge  at  ^°^^ 
to  allow  such  pluntiff  or  defendant  or  prosecutor  respectively  to  amend  ^^P*^ 
lars  delivered  as  aforesaid,  upon  such  terms  as  to  such  judge  sbiU  seem  fit:  ^'^^ 
also,  that  at  the  trial  of  any  proceeding  by  scire  facias  to  repeal  Icttere-pafcnt^w^ 
fendant  shall  be  entitied  to  begin  and  to  give  evidence  in  support  of  such  ^^^|t1*^ 
and  in  case  evidence  shall  be  adduced  on  the  part  of  the  prosecutor  iinpead>"5 
validity  of  such  letters-patent,  the  defendant  shall  be  entitied  to  the  reply"        ^^ 

s  Pending  the  argument,  the  court  intimated  that,  according  to  Eugff^  ^'  ^^ 
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Smith  v,  Pbat,* 

Kovember  17, 1858. 

Lease  —  AssignmefU-^  Qwenani  to  Repair — Aetiamlnf  Leuee  agmmU 

Assignee  —  Evidence — Damages. 


Corenant  by  lessee  aeainst  an  assif^nee  fi>r  djunages  ocfrioncd  bjthe  ^  ^ 

by  tbe  assignee  wfaust  be  was  such,  porsnant  to  his  covenant.  It  appeared  that^in  1843 
the  plaintiv  assigned  the  lease  to  die  defendant ;  diat  in  October,  1851,  the  defendant  as- 
signed to  one  T.  \  that  in  Jane,  185S,  T.  assigned  the  lease  to  H.,  who,  in  Aognst,  1869, 
SQiTcndered  it  to  the  gronnd  landlord.  JBTidoice  was  giren  lor  the  plaintiff,  that  when  H. 
held  tbe  lease,  the  piemises  were  oat  of  repair,  and  T.  stated  that  no  pot  the  premises  in 
no  better  state  than  when  he  receired  them  from  the  defendant  Kb  rarAer  eridence  was 
given,  and  the  defendant  was  not  ealled  as  a  witness :  ^ 

Hdd,  that  the  jndge  was  right  m  diiecdng  die  jinyto  give  snbstantial  damages ;  and  that  the 
jury  were  warranted  in  presaming  that  the  dilapidations  took  pboadoring  the  time  the 
de&ndant  held  the  lease. 

CoTBNANT.  The  declaration  stated  that  the  plaintiff  was  possessed, 
for  the  residue  of  a  term  of  twenty-one  years  from  1839,  of  a  house, 
&c.,  which  term  was  created  by  a  deed,  whereby  G.  T.,'and  W,  T^ 
and  T.  Smith,  devised,  &c.,  the  same  to  the  plaintiff  for  the  said 
term.  Covenant  with  the  said  T.  Smith  that  the  plaintiff  should  at 
all  times  repair  the  house,  and  l^eep  it  in  repair,  and  would  in  1842, 
and  every  third  year,  paint  the  outside  wood,  &c.,  and  in  1846,  and 
every  seventh  year,  paint  the  interior ;  that  the  plaintiff  assigned  the 
said  term  to  the  defendant,  to  hold  for  the  residue  of  the  term,  subject 
to  the  performance  of  the  covenants  in  the  lease  contained  which 
were  on  the  tenant's  psurt  to  be  performed.  Averment  —  That  the 
defendant  entered  and  was  possessed  of  the  house  for  the  residue  of 
the  term.  Breaches,  that  whilst  the  defendant  remained  possessed, 
the  house  was  out  of  repair ;  that  the  defendant  did  not,  in  evety 
third  year,  paint  the  wood,  &c.,  and  did  not,  in  1846,  paint  the  in- 
terior ;  by  reason  of  which  the  plaintiff  was  compelled  to  pay  to  T. 
Smith  1002.  as  damages  for  breaches  of  covenant 

The  pleas  traversed  the  breaches  and  the  payment  by  the  plaintiff 
At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  in  Michael- 
mas term,  the  facts  were  these :  —  A  lease  of  the  house,  &c.,  was 
granted  to  the  plaintiff  for  twenty-one  years  from  the  25th  of  Decem- 
ber, 1839,  containing  the  covenants  in  question.  In  1843  the  plaintiff 
assigned  tbe  lease  to  the  defendant  The  defendant,  after  holding 
the  premises  till  1851,  assigned  the  lease  to  one  TrigweU.  In  June, 
1852,  Trigwell  assigned  the  lease  to  Howard,  as  trustee  for  the  plain- 
tiff;  and,  in  August,  1852,  Howard  surrendered  it  to  T.  Smith,  the 


15  Mee.  &  W.  701,  a  new  trial  would  not  be  granted  if  tbe  defendants  would  gire  up 
the  verdict  on  the  issues  not  affected  by  the  evidence  objected  to ;  but  the  defendants 
preferred  having  a  new  trial.  . 

*  28  Law  JJBep.  (^.  s.)  E«5h-  Wi  9  Exchequer  Eep.  181 ;  2  Com.  Law Bep.  424. 
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ground  landlord.  It  was' stated  by  Trigwell  that  when  he  took  pos- 
session of  the  premises  from  the  defendant  they  were  oat  of  lepaixt 
and  that  whilst  he  held  the  lease  he  did  not  repair  the  premises,  aj»i 
that  the  premises  were  much  damaged  by  a  distress  pnt  in  by  T. 
Smith,  the  ground  landlord.  A  surveyor,  who  surveyed  the  premises 
in  July,  1852,  stated  that  53/.  would  be  required  to  pat  the  piemisea 
in  repair  pursuant  to  the  covenant.  The  plaintiff,  on  the  sairendff 
of  the  lease,  paid  to  T.  Smith  40/.  on  account  of  dilapidations.  For 
the  defendant  it  was  contended  that  the  plaintiff  was  entitled  to 
nominal  damages  only.  The  judge  was  of  opinion  that  the  plaintiff 
was  entitled  to  substantial  damages,  and  directed  the  jary  to  asde^ 
the  amount,  deducting  the  damage  occasioned  by  the  ground  land- 
lord's distress.     The  jury  found  for  the  plaintiff,  damages  352. 

Bramwellj  (T.  X  Clark  with  him)  now  moved  for  a  new  trial,  on 
the  ground  of  misdirection.  The  judge  was  in  error  in  directing  the 
jury  to  give  substantial  damages.  The  defendant  as  assignee  waj 
liable  for  the  damages  arising  from  want  of  repairs  during  the  term  of 
his  occupation.  But  the  plaintiff  omitted  to  give  evidence  of  the  con- 
dition of  the  premises  as  to  repair  at  the  time  of  the  first  assignment, 
or  of  the  subsequent  assignment  by  the  defendant  to  Trigwell,  a 
that  of  Trigwell  to  Howard. 

[Parke,  B.  Wolveridge  v.  Steward^  1  Cr.  &  M.  644,  decides  that 
where  a  lease  is  assigned  ^'  subject  to  the  payment  of  rent  and  pe^ 
formance  of  the  covenants,"  &c.,  the  assignee  is  not  liable  after  be 
has  assigned  over.  In  Burnett  v.  Lyjich^  5  B.  &  C.  589,  the  dedaia- 
tion  stated  that  the  breaches  of  covenant  took  place  whilst  the  deieoA- 
ant  remained  assignee.] 

The  plaintiff,  therefore,  ought  to  have  shown  affirmatively  what 
damage  had  been  occasioned  during  the  respective  occupations  of 
the  plaintiff,  the  defendant,  and  the  other  parties. 

,  [Parke,  B.  It  was  in  the  power  of  the  defendant  to  prove  the 
state  of  the  premises  at  the  time  he  took  them. 

Alderson,  B.,  referred  to  Burdett  v.  Withers j  7  Ad.  &  E.  136.J 

It  has  not  been  proved  that  any  deterioration  took  place  during  the 
time  the  defendant  held  the  premises.  Doe  d.  Worcester  Trustees  v, 
Bjowlands{9  Car.  &  P.  734,  is  in  point. 

Pollock,  C.  B.  I  think  my  brother  Martin  directed  the  jury  rightly 
in  this  case.  He  was  not  bound  to  tell  the  jury  to  give  nominal 
damages  only.  It  is  difficult  to  ascertain  to  what  extent  premises  are 
damaged  during  the  holding  of  each  assignee.  The  presumption 
from  the  fact  that  the  defendant  making  no  complaint  of  the  premi- 
ses at  the  time  he  took  them,  is  either  that  they  were  in  a  good  state 
of  repair  or  that  he  received  money  to  put  them  into  repair.  At  all 
events  he  might  have  been  called  to  prove  the  state  of  the  premises 
at  the  time  of  the  assignment  to  him. 

Parke,  B.  I  am  of  the  same  opinion.  Where  there  exists  a  cov- 
enant to  repair,  the  lessor  is  entitled  to  have  the  premises  in  good 
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repair ;  and,  in  FinoB  t.  Clmmfiimtf  2  Iji.  Bajnu  11S3>  LorU  HoU 
"was  of  opiiikMi  lint  ike  lofawue  of  damages  was  the  amount  it 
-woaid  require  to  put  the  pRngaes  into  repair.  It  is  true  that  view 
has  been  depaited  firom  in  sobseqnent  cases.  In  Doe  d.  Worcester 
Trustees  ▼.  JRowiamdSj  my  brother  Coleridge  ruled  that  the  amount  of 
damage  vras  the  amount  of  injury  done  to  the  possession  by  the 
premises  being  out  of  repair.  It  is  not  necessary  now  to  say  whe« 
ther  or  not  that  view  is  correct 

AuoBBsoH,  R  The  plaintiff  is  entitled  to  more  than  nominal  dama* 
ges.  The  premises  were  out  of  repair  when  Howard  took  the  katie 
in  1852.  He  took  them  from  Trigwell,  who  stated  that  be  pot  them 
in  no  better  condition  than  when  he  received  them  from  the  ctefend^ 
ant.  The  premises  Were,  therefore,  out  of  repair  in  the:  defendant*.^ 
time,  and  as  he  was  not  called  to  contradict  that  evideaee^  the  jnty 
were  warranted  in  presuming  that  the  dilapidationt  ittofe  j^laee  m  hia 
time. 

Martin,  B.  I  think  the  jury  were  wamuited  in  etmidruiln^^  m^ 
the  dilapidations  took  place  during  the  time  tbat  the  *u4fimtii^t\k  .v^ 
the  lease.  We  never  can  ascertain  the  exaet  Tua^mut  </  <e^')£^^ 
which  occurred  during  the  time  that  each  aaMgiMse  i«ev3  vmt  ^^vi^ 
In  my  opinion,  the  measure  of  damages  is  tlie  k^iM»  u^  inuA^^ 
would  undergo  if  he  sold  his  reversion  la  ibe  nuukeL 

£MUrefm$^ 


Hall  v.  8cotson«^ 

NoTeml)er24,1853. 

Practice  —  Common  Law  Procedure  Aet^  ConstrucUon  o/—  Rescind- 

itig  Judgeis  Order  —  Affidavits. 

Bj  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76^  s.  27^  in  case  of  the  noa'appewr- 
anoe  of  the  defendant  where  the  writ  of  MtismoiM  is  indoived  io  tbe  apeeiiU  form  ummhi 
proYided,  tiie  plaintiff  is  enabled,  on  Sling  a  judge't  order  for  leave  to  proceed  uudor  the 
prorisions  of  the  act,  and  a^oopv  of  the  writ  of  aiunmoofi,  at  once  to  Mga  fiiml  judgiuent 
m  the  form  contained  in  the  Kaedule  to  the  act.  And  hy  tiie  same  section  it  iu  «'na<:ted, 
that  "  it  shall  be  lawfiil  for  the  court  or  a  judge,  either  before  or  alter  final  judgment,  to  let 
in  die  defendant  to  defend  vpon  an  app^catioo  supported  bY  satisfador/  affidavits  account^ 
ing  for  the  non-i^pearaace,  and  disclosing  a  defence  upon  uie  merits  "  :** 

Edd^  diat  an  application  to  rescind  the  judo's  order  mav  be  made  ou  affidavits  contradicts 
ing  those  npon  which  the  order  was  obtamed,  without  ^sdoHing  a  defence  upon  the  merits. 

Quorc,  whether,  if  the  order  stands,  Ae  judgment  signed  in  purbuance  of  it  can  be  set  aside 
without  such  affidavits  as  are  mentioned  in  the  statute. 

Qiww,  whether  the  words  of  Ihe  27A  seeHon,  being  affirmaave,  take  away  tiie  general  power 
of  tiie  conzt  orer  its  jndgaents,  or  are  merely  cumniailive* 
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This  was  a  rale  calling  on  the  defendant  to  .show  cause  why  an 
order  of  Crompton,  J.,  of  the  26th  of  October,  should   not  be'  act 
aside.     The  affidavits  stated  that  the  action  was  brought  to  recoTci 
the  penalty  of  100^  from  the  defendant,  for  keeping  a  hoase  for  ma^ 
and  dancing,  without  having  a  license.     The  summons  issued  on  tbe 
17th  of  September,  and  was  specially  indorsed  under  the   Commoa 
Law  Procedure  Act,  15  &  16  Vict  c.  76,  s.  27.     The  following  vis 
the  form  of  the  special  indorsement:*— ^^ This  action  is  brought « 
recover  the  sum  of  100/.,  forfeited  by  the  defendant,  under  the  S 
Geo.  2,  c.  36,  s.  2."   The  plaintijff  having  in  vain  endeavored  to  son 
the  defendant  personally  with  the  writ  of  summons,  obtained  u 
order  from  Lord  Campbell,  C.J.,on  the  ground  of  the  imp€>ssih3ji^ 
of  effecting  such  service.     By  this  order  the  plaintiff  bad  leave  to 
proceed  with  the  action,  ^'  as  if  personal  service  had  been  effected  oi 
the  defendant,  upon  notice  of  application  having  been  made  for  tkm 
order,  and  a  copy  thereof  having  been  left  at  the  defendant's  ra- 
dence ;  but  that  no  execution  issue  until  eight  days  after  such  nodet 
has  been  given  and  copy  left  as  aforesaid."    On  the  19tb  of  Octobei, 
a  copy  of  this  order  and  notice  of  the  application  were  left  at  tke 
defendant's  residence,  and  on  the  same  day  the  plaintiff  signed  find 
judgment  in  the  action  for  lOOL  and  costs.    On  the  26th  of  OcxobeHf 
Crompton,  J.,  made  the  following  order,  now  sought  to  be  rescinded: 
^  That  upon  payment  of  2L  costs,  the  judgment  be  set  aside,  and  tk 
defendant  be  let  in  to  appear  and  defend,  and  that  he  do  appear  fartii- 
with."     The  defendant  not  having  produced  an  affidavit  at  the  b^^ 
ing  of  the  summons,  it  was  objected,  in  behalf  of  the  plaintiff,  diat 
the  statute  required  both  an  affidavit  accounting  for  the  non-appear* 
ance,  and  also  an  affidavit  of  merits.     The  learned  judge  was  d 
opinion,  that  the  judgment  signed  was  irregular,  on  the  grounds  tiiat 
the  defendant  ought  to  have  had  notice  that  he  was  to  consider  him* 
self  personally  served  with  the  writ  of  summons,  and  that  he  should  abo 
have  had  a  reasonable  time  to  appear  after  service  of  such  order,  and 
before  the  judgment  was  signed,  and  that  there  was  no  ^  debt "  witb- 
in  the  meaning  of  the  act 

Hawkins  showed  cause.  The  judgment  was  irregularly  sigped, 
and  the  order  ought  not  to  be  rescinded.  There  ought,  accordiog  to 
the  statute,  to  be  an  interval  of  a  reasonable  time  between  the  mak- 
ing of  the  order  and  notice  of  it,  and  final  *judgment  The  latter 
part  of  the  27th  section  leads  to  this  inference.  Secondly,  assumifig 
the  judgment  to  be  regular,  a  judge  may,  without  an  affidavit  of 
merits,  set  aside  that  judgment  on  equitable  terms.  The  geneitl 
authority  of  the  court  is  not  altered  by  the  27th  section.  An  ai&da- 
vit  of  merits  ought  not  to  be  required  in  a  case  like  the  present, 
where  the  defence  may  depend  on  some  arguable  point  of  law. 

[Parke,  B.  I  think  the  27th  section  cannot  render  an  affidavit 
firom  the  defendant  necessary  in  all  cases.  Suppose  the  applicatioii 
to  sign  judgment  were  founded  upon  false  affidavits,  can  it  be  said 
that  because  the  plaintiff  has  succeeded  by  means  of  f^uch  false  state- 
ments, the  defendant  is  to  make  an  affidavit  disclosing  the  merits  of 
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bis  deleocr !  Htv  ncriaon  is.  ibati  mA  mm  mCdbiTit  k  r^qmuK^  <N«4jr 
wrhen  tbe  jndgznemt  Iebs  been  icsf&luiT  siciKdL 

Au>£S50Jc,  &  I  gisrse  SLgree  littl  ^mmU  be  the  oise  xehejt^  the 
aLpplicadon  is  to  set  ^sadt  tiie  judge's  ovder  only. 

Pakck,  BL  I  tUak  ibe  leuncd  judge  was  in  enor  in  saying  that 
l;he  plaintiff  was  not  codded  to  sign  judgment  ontil  a  reafctonaUo 
time  afiter  a  copy  of  the  ovder  had  been  Inonght  to  the  defendant's 
notice. 

Albbbso!^,  &  It  may  be  diat  an  affidavit  *by  the  defendant,  stating 
-that  he  beiieTes  he  is  not  gnilty,  woold  be  sufficient  in  a  case  like 


Imski  in  support  of  the  rule,  offered  to  dispense  with  an  affidavit 
of  merits  on  the  defendant  producing  an  affidavit  accounting  for  his 
non-appearance  upon  payment  of  costs,  which  offer  was  accepted  on 
behalf  of  the  defendant. 

Per  Curiam.^  On  these  terms,  then,  the  rule  will  be  discbarged| 
otherwise  it  will  be  absolute. 

Rule  accordingly? 


HOCKPATTON  V.  BuSSELL.' 
NoTember  25, 1858. 

Insolvent — Arrett  —  Applicaiionfor  Discharge. 

The  defendant  settled  aa  action  brought  br  the  pUfaitiff  by  dHac  s  )«49«'i  order  tut  dbf 
payment  of  100/.  and  costs  by  certain  insUlmenU.  lie  tiien  &k4  hMynUuiM  Ui  tii^;  Iw^ 
Tent  Debtors  Conrt  nndcr  7  &  8  Vict.  c.  96,  and  inserted  tbe  pUinttff  in  U'nt  M'lA<rdul(;  m  • 
creditor  for  the  amount  spediied  in  the  judge's  order.  J>dh«h  )mnn%  \mw  mm^a:  in  dj« 
payment  of  the  instalments,  judgment  was  sigoed.  The  deftadaot's  ^jimmuomuou  wa*  ad* 
jonncd  nne  die,  and  on  the  same  day  he  was  anested  noder  a  ct$.  mi.^  at  th«  suit  *A  the 
plaintiff,  npon  the  judgment  so  sicned.  He  applied  to  a  judge  at  ehsAiljere  for  Liis  dis^ 
diaige,  alleging  that  he  was  priviteged  firom  arrest  at  the  time  he  was  takifO,  becmise  he 
wafi  on  his  way  to  a  judge's  chambers.  He  was  dischifxed  oa  a  se<>ood  order  being  made 
for  payment  of  the  debt  and  costs  by  different  instalmems.  The  ddfeudant  shortly  after- 
wai^  obtained  an  order  protecting  him  from  arrest  twder  any  process  in  re«p4M:t  of  the 
debts  due  at  the  time  of  his  filing  his  petition  to  the  ywioaB  aaaMd  ia  the  schedule,    lie 


1  Parke,  B.,  Aldebsok,  B.,  and  Platt,  B. 
s  One  of  the  learned  j«%efl  hajided  ^  ioOowisg  note  to  a  r^iorier : 
"  The  court  held,  thai  an  a^idtcation  to  set  m|£s  liie  order  may  be  niad«^  on  mOBr 
vits  contradicting  the  affidavita  on  which  tiie  order  was  obtained,  without  dii^'Iosiag  a 
defence  on  the  merits;  bat  they  doubted  whetiier,  if  tbe  order  etands,  tha  judgiucnt 
aigned  in  puiwiance  of  it  can  be  aet  aode  withcwit  aoeb  affidavits  as  *^,°*^"*^^^^ 
tie  statute.    The  court  doubted  whetiier  ti»e  woixIb  of  tJie  27th  section,  bemg  a«ir 

live,  took  away  the  gieoefal  power  of  the  eoort  over  ks  jttdgw«»i».  <f  '^*^  ^JaI^ 
mnlatiFe;  the  penalty  offinai  j^gweot,peflMps  toa  large  amount,  in  a  caiwoi  u  i*M** 
of  appearance,  not  capable  of  being  denied,  seeming  excessive,"  «^     «ja 
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was  then  arrested  under  a  ca.  §a.  issued  on  a  judgment  signed  under  the 
order :  — 

Held,  that  he  was  entitled  to  be  dlseharged,  the  arrest  being  in  respect  of  the  debt 
the  schedule. 

This  was  a  rule  calling  on  the  plaiDtiS*  to  show  cause  -why  the 
defendant  should  not  be  discharged  out  of  custody,  he  having  bea 
arrested  under  a  writ  of  ca.  sa.  upon  a  judgment  for  a  debt  in  respect 
of  which  he  was  protected  by  an  order  of  the  Insolvent  I>ebtaB 
Court  It  appeared  from  the  affidavits  that  the  defendant  had,  cm 
the  10th  of  December,  1851,  petitioned  the  Insolvent  Debtors  Caat 
for  protection,  under  the  provisions  of  the  7  &  8  Vict,  c  96.  In  tk 
schedule  then  filed  the  defendant  stated  the  plaintiff  to  be  a  creditijr 
for  a  debt  of  100/.  and  costs,  adding,  ^<  this  creditor  saed  me  in  tk 
Court  of  Exchequer  for  1352.  Is.  11^2. ;  I  defended  the  action  uot3 
the  25th  of  November,  1851,  when  the  same  was  settled  by  my  givi'j^ 
a  judge's  order  for  100/.,  part  of  the  debt  and  costs  as  between  &itov> 
ney  and  client,  such  debt  and  costs  to  be  paid,  IL  10s,  in  a  fortoigiilt 
and  the  balance  by  monthly  instalments  of  lOL  each." 

The  defendant  was  opposed  on  the  26th  of  April,  1852,  and  kis 
examination  was  adjourned  sine  die.     Default  had  been  made  in  tke 
payment  of  the  instalments,  and  judgment  signed  under  the  abofe 
order,  and  after  the  adjournment  of  his  examination  the  defenda&t 
was  arrested  on  a  ca.  sa,  previously  issued.    On  the  27th  of  April  the 
defendant  applied  to  a  judge  at  chambers  to  be  discharged,  alkgiig 
that  he  had  been  arrested  at  a  time  when  he  was  privileged,  being  oa 
his  way  to  the  judge's  chambers  at  Sergeants'  Inn.     The   plaintiS 
opposed  this  application,  and  ultimately  an  order  was  made  by  cot- 
sent  of  both  plaintiff  and  defendant  for  the  payment  of  the  debt  and 
costs  by  certain  instalments,  and  on  payment  of  the  firsts  the  defeod- 
ant  was  discheu'ged.     Subsequently  default  was  made  in  payment  of 
the  instalments,  and  judgment  was  entered  up  upon   this  second 
order.     On  the  31st  of  July,  1852,  the  defendant  obtained  his  pio> 
tection,  the  order  stating  in  the  usual  form  that  the  person  of  tbe 
defendant  was  protected  from  being  taken  or  detained  on  any  pro- 
cess whatever  in  respect  of  the  several  debts  and  sums  of  money  due 
or  claimed  to  be  due,  at  the  time  of  filing  his  said  petition,  from  the 
defendant  to  the  several  persons  named  in  his  schedule  as  creditors. 
On  the  22d  of  November  he  was  arrested  under  a  ca.  so.  upon  the 
last-mentioned  j  udgment. 

Pearce  now  moved  to  discharge  him  from  custody.  This  order 
was  made  under  the  7  &  8  Vict.  c.  96,  s.  28,  and  the  defendant  is 
protected  from  arrest  in  respect  of  the  debts  named  in  the  schedole. 
The  second  judge's  order  was  only  a  mode  of  varying  the  times  of 
payment,  but  the  second  debt  secured  by  it  was  the  same. 

The  court  then  called  on 

Dowdeswelly  who  showed  cause  in  the  first  instance.  This  was  a 
new  debt,  or,  at  least,  a  new  promise,  made  after  the  insertion  of  the 
debt  in  the  schedule ;  and  the  existence  of  the  debt  was  sufficient 
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onsideration  for  any  agreement  to  pay  it  in  a  different  mode.  Truh^ 
nan  v.  Fentony  1  Cowp.  544;  Eirkpatrick  v.  Tatter  sally  13  Mee.  & 
W.  766.  There  is  no  prohibition  against  new  contracts  in  the  7  &  8 
Vict,  c.  96,  as  there  is  in  1  &  2  Vict.  c.  110,  s.  91,  or  12  &  13  Vict 
5.  106,  s.  204.  Even  under  the  1  &  2  Vict  c.  110,  relief  has  been 
cefused  on  motion,  the  defendant  being  left  to  plead.  Philpot  v. 
Aslett^  4  Tyrw.  629 ;  Derme  v.  Knott,  7  Mee.  &  W.  143.  The  appli- 
cation  for  the  discharge  ought  to  have  been  made  to  the  Insolvent 
C6art  under  the  59th  section. 

Parke,  B.  The  defendant  is  entitled  to  be  discharged.  The  debt 
in  respect  of  which  he  was  arrested  is  the  same  debt  as  that  in  his 
schedule. 

Platt,  B.     This  is  clearly  the  proper  court  to  apply  to. 

• 

Martin,  B.     If  this  judgment  is  not  for  the  original  debt,  there  is 
no  doubt  at  all. 

Rule  absolute. 


COUNTY  COUBT  APPEAL. 

Beswick  v,  Boffey.^ 

Jumary  12,  1854. 

Ckmnty    Court — Appeal^  when  it  lies  —  Interpleader  Proceeding' — 

Jurisdiction, 

« 

No  appeal  lies  from  the  decision  of  a  countj  court  judge  on  an  interpleader  proceeding  aris- 
ing ont  of  a  claim  to  goods  taken  in  execution  to  satisfy  a  judgment  of  the  County  Court. 

This  was  a  case  stated  on  appeal  from  the  decision  of  the  judge 
of  the  Clerkenwell  County  Court 

The  case  was  entitled  "  Beswick  v.  Soffey,  in  the  matter  of  the 
claim  of  Rosetta  Moses,"  and  stated  that  an  interpleader  application 
had  been  made  under  the  following  circumstances :  —  It  alleged  that 
the  plaintiff  had  obtained  judgment  in  the  County  Court  for  64/.  135. 
6(/.,  the  amount  of  both  debt  and  costs  in  an  action  for  goods  sold 
and  delivered  (the  original  amount  of  the  claim  or  of  the  debt  proved 
was  not  specified) ;  that  he  had  caused  execution  to  be  levied  for  the 
amount  of  the  judgment,  and  that  on  the  levy  being  made,  Rosetta 
Moses  claimed  the  goods  as  her  property.  The  usual  interpleader 
summons  was  served  upon  the  claimant,  and  the  amount  of  the  levy, 
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58/.  6^.  2^.,  was  paid  into  court  Oa  the  interpleader  case 
called  on  before  the  connty  court  judge,  certain  legal  objectioai 
were  taken  on  the  part  of  Beswick,  the  execution  creditor,  to  Iht 
particulars  and  grounds  of  claim  and  to  the  service  of  tbein.  lb 
county  court  judge  overruled  the  objections,  beard  the  case  oo  te 
merits,  and  ordered  a  verdict  to  be  entered  for  the  claimant,  witk  d 
costs,  and  directed  the  money  paid  into  court  to  be  paid  out  to  h& 
The  execution  creditor  appealed  against  the  decision  of  the  judge  m 
to  the  sufficiency  of  the  particulars  of  claim  and  service,  and  the  can 
was  stated  with  a  view  to  the  decision  of  a  court  of  appeal  opos 
them. 

When  the  appeal  came  on  in  this  court,  on  the  cooDsel  for  fte 
appellant,  the  execution  creditor,  commencing  his  argument^ 

Robinson,  for  the  respondent,  Rosetta  Moses,  interposed.  Thae 
is  a  preliminary  objection.  This  court  has  no  jurisdiction  to  heu 
this  appeal,  for  it  is  an  appeal  from  the  decision  of  a  county  oomi 
judge  in  an  interpleader  proceeding,  and  the  statute  13  &  14  Viet  c 
61,  s.  14,  which  alone  gives  the  right  of  appeal,  bestows  it  only  m 
parties  to  causes  dissatisfied  with  the  decision  of  the  judge  on  tkek 
causes.  The  appellant  and  respondent  here  are  not  the  parties  to 
the  cause  below.  The  respondent  had  nothing  at  all  to  do  with  d» 
cause. 

■ 

Offle^  for  Beswick,  the  appellant  The  court  has  jorisdictioa  to 
hear  this  appeaL  The  interpleader  proceeding  may  be  considered  as 
a  proceeding  in  the  original  action.  It  is  a  step  token  with  respect 
to  the  enforcing  the  execution.  The  statute,  9  &  10  Vict  c.  95^  s. 
118,  provides  for  the  case  of  a  claim  made  to  goods  taken  in  execo- 
tion  of  a  judgment  of  the  County  Court,  and  directs  the  summonzog 
of  the  claimant  and  the  party  issuing  the  process  before  the  Coonty 
Court,  and  gives  the  county  court  judge  jurisdiction  to  adjudicate  on 
the  claim.  Further,  by  the  new  rules  of  practice  of  the  county  oonrtSi 
made  under  section  12  of  the  statute  12  &  13  Vict  c.  101,  the  claim- 
ant is  made  the  plaintiff,  and  the  execution  creditor  defendant  iji  the 
interpleader  proceeding.  Rule  145.  These  rules  have  the  foroe  of 
an  act  of  parliament  Thus  the  interpleader  proceeding  itself  beoomes 
a  cause  tried  before  the  county  court  judge,  and  conseqaently  the 
parties  to  it  have  the  same  right  to  appeal  as  parties  in  any  other 
cause.  The  language  of  section  149  respecting  appeals  is  quite  wide 
enough  to  include  an  interpleader  proceeding. 

[He  also  went  into  an  argument  in  support  of  the  objections,  which 
were  purely  of  a  technical  character  and  irrespective  of  the  merits, 
and  which  had  been  urged  below  with  the  view  of  preduding  the 
claimant  from  showing  that  the  property  taken  belonged  to  her  aad 
not  to  the  defendant] 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  appeal  must  be 
dismissed,  and,  I  think,  with  costs.  It  appears  to  me  that  we  have 
no  jurisdiction  in  this  matter.    The  power  of  appeal  is  given  by  the 
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klatute    13  &  14  Vict.  c.  61,  s.  14,  and  by  that  statute  a]one.     But 
>y  another  statute,  12  &  13  Vict  c.  101,  s.  12,  the  legislature  gave 
K>vrer  to  the  Lord  Chancellor  to  appoint  a  certain  number  of  county 
soart  judges  to  frame  proper  rules  of  practice  for  their  own  courts. 
The  rules  have  been  framed  and  adopted  by  the  judges  of  the  superior 
eourts  pursuant  to  the  act,  and  the  point  now  is,  whether  these  rules 
give    a   power  of  appeal  in  interpleader  cases  which  did  not  exist 
before.      Two  questions  are  raised:  first,  what  is  the  true  construe- 
tion  of  the  rules  145  and  149  of  the  New  County  Court  Rules ;  and, 
secondly,  if  they  profess  to  give  a  power  of  appeal,  whether  such  a  pro- 
vision is  in  accordance  with  the  statute  under  which  they  were  framed. 
As  to  the  first  point,  I  think  it  possibly  arguable  that  the  words  of  the 
rales  145  and  149  bear  the  construction  imputed  to  them  by  the 
appellant ;  for  rule  145  provides,  that  in  the  case  of  an  interpleader 
pfToceediog,  the  claimant  is  to  be  deemed  the  plaintiff,  and  the  execu- 
tion creditor  defendant.     But  looking  at  the  whole  of  the  two  rules, 
I  am  of  opinion  that  the  true  grammatical  construction  is  in  accord- 
ance i^ith  what  I  believe  to  have  been  their  intention,  and  that  they 
do  not  give  any  power  of  appeal    But,  secondly,  if  the  rules  do  in 
terms  give  such  a  power  of  appeal,  I  am  of  opinion  that  it  is  wholly 
ultra  viresj  for  the  judges  who  had  to  frame  rules  for  governing  the 
procedure  in  the  county  courts,  had  no  authority  to  create  an  appeal 
in  interpleader  cases. 

Pareb,  B.     I  concur  with  the  Chief  Baron  that  we  have  no  juris- 
diction to  entertain  this  appeal.     An  appeal  certainly  does  not  lie 
under  the  statute  13  &  14  Vict.  c.  61,  s.  14,  for  that  section  gives  an 
appeal  only  to  "the  parties  in  a  cause,"  before  the  county  court 
judge,  and  the  claimant  here  is  no  party  to  the  cause.     The  analogy 
is  preserved  between  interpleader  cases  in  the  county  courts  and  in 
the  superior  courts ;  for  in  the  latter,  a  claimant  in  an  interpleader 
proceeding  cannot  bring  a  writ  of  error  or  tencfer  a  bill  of  exceptions. 
The  question  then  is,  whether  an  appeal  is  given  by  means  of  the 
New  Rules  of  Practice  of  the  County  Courts  made  under  the  statute 
12  &  13  Vict  c.  101.     Now,  the  judges  are  by  that  act  authorized 
only  to  make  rules  and  orders  for  regulating  the  practice  and  proceed- 
ings of  the  county  courts ;  and  under  those  words  they  could  not 
have  power  to  alter  the  legislative  provisions  of  another  statute  by 
giving  a  power  of  appeal  to  the  superior  courts.     Nor,  in  my  opinion, 
do  the  rules  145  and  149  give  an  appeal.     It  was  only  for  the  pur- 
pose of  regulating  the  mode  of  proceeding  in  interpleader  cases,  that 
rule  145  provides  that  the  claimant  is  to  be  deemed  a  plaintiff,  and 
the  execution  creditor  a  defendant.     But  even  if  the  judges  did  mean 
by  those  rules  to  give  the  power  of  appeal,  I  am  of  opinion  that  they 
had  no  authority  to  make  such  rules. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that -an 
appeal  is  intended  by  the  act  12  &  13  Vict.  c.  61,  s.  14,  to  lie  against 
^  judgment,  and  that  a  judgment  in  an  ordinary  plaint,  over  which 
the  county  court  judge  has  jurisdiction  given  him  by   the  act  of 
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parliament.     That  jarisdiction  is  given  in  the  case  of  a  plaint  for  a 
sum  not  exceeding  hOL     Or  perhaps  there  may  be  an  appeal  wbea 
the  parties,  by  consent,  come  before  him,  in   a  plaint  for  a  la^ 
amount     By  section  14,  in' the  case  of  an  appeal,  the  appellant  is  id 
give  security  for  costs  and  the  amount  of  the  judgment;  but  oo  ib 
interpleader  summons,  what  is  the  judgment,  and  how  is  the  secnrit; 
for  costs  to  be  given  ?     It  is  urged  that  the  decision  of  a  judge  io  u 
interpleader  summons  is  in  the  nature  of  a  judgment    \  think  that 
it  is  not     It  is  clear  that  the  order  made  in  an  interpleader  case  ii 
purely  a  discretionary  order  on  the  part  of  the  judge.    It  regaka 
only  the  execution  of  the  previous  judgment  in  the  plaint    Theo,ii 
is  said  that  the  145th  rule  of  practice  makes  the  interpleader  proceed- 
ing a  cause,  and  the  parties  to  it  plaintiff  and  defendant    Bat  tk 
rule  does  not  say  that  the  interpleader  summons  shall  be  a  plaint  It 
merely  says  that  the  interpleader  summons   shall  be  served  in  tiie 
same  manner  as  a  summons  to  appear  to  a  plaint    All  the  rak 
meant,  I  think,  was  that  the  interpleader  proceeding  was  to  be  earned 
on  as  a  plaint     If  this  be  a  new  plaint,  as  is  contended,  thea  tk 
result  ouffht  to  be  the  same  as  in  an  ordinary  plaint,  that  is,  thatile 
successful  party  should  be  entitled  to  his  costs ;  but  that  is  not  tke 
case,  as  the  costs  in  interpleader  proceedings  are  in  the  discretion  of 
the  judge.     Another  objection  would  be,  that  though  the  original 
plaint  was  for  a  sum  not  exceeding  60/!.,  the  costs  here  make  the 
interpleader  proceeding  a  plaint  for  a  sum  above  501^  and  there  is  m 
consent  of  parties  here  to  give  the  judge  jurisdiction  to  try  a  dispute 
for  such  an  amount     This,  then,  is  an  appeal  in  a  case  in  which  n 
it  were  an  original  plaint,  a  county  court  would  not  have  had  any 
jurisdiction.     I  agree  with  the '  Chief  Baron  and  my  brother  A^    | 
that  if  the  rules  purport  to  give  an  appeal,  the  judges  had  no  authontj 
to  make  such  rules :  but  I  think  they  have  not  done  so. 

Martin,  B.  It  is  only  necessary  to  read  the  act  of  parliament  to 
see  that  no  appeal  is  given  by  it  in  the  present  case.  The  cases  ffl 
which  an  appeal  lies  under  it  are  those  of  plaints,  if  the  case  be  one 
of  contract,  where  the  amount  of  the  demand  is  above  201  ^^J*^ 
exceeding  50/.  It  seems  to  me  to  be  confined  to  those  cases.  TneD, 
it  is  contended  that  rule  145  of  the  New  Practice  Rules  gi^^f^ 
appeal,  but  I  think  that  rule  has  been  much  misconstrued,  hm^ 
was  to  make  the  proceedings  in  interpleader  in  the  county  coQw 
analogous  to  those  in  the  superior  courts,  and  it  says  that  the  claun* 
ant  shall  be  deemed  the  plaintiff,  and  the  execution  creditor  defend* 
ant  In  the  superior  courts  the  judge  always  provides  who  is  to  w 
the  plaintiff,  and  who  defendant 

Appeal  dismissed,  mth  costs. 
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COIXNTY  COUET  APPEAL. 

Grovks  and  others,  Appellants  v.  Janssens,  Respondent.^ 

January  23,  1854. 

Countp  Court  —  Appeal^  when  it  lies  —  Action  by  Consent 

ISfty  appeal  lies  from  the  dedsion  of  a  county  court  judge  in  an  action  for  an  amount  exceed- 
ing 50^.,  brought  before  him  by  consent,  under  sect  17  of  the  13  &  14  Vict.  c.  61. 

This  was  an  appeal  from  the  decision  of  the  judge  of  the  County 
Court  of  Sheffield. 

The  action  was  brought  by  consent  in  the  County  Court.  The  par- 
ticulars stated: — "  This  plaint  is  entered  to  recover  600^,  damaged 
due  from  the  defendants  to  the  plaintiff  upon  a  certain  agreement  in 
ivriting,"  inc.  The  judge  decided  that  the  defendants,  the  appellantS| 
bad  broken  their  contract,  and  gave  judgment  for  the  plaintiff,  Jans- 
sens, for  50£ 

.  On  the  counsel  for  the  appellants  commencing  his  argument  (Janu- 
ary 16,) 

WiUes,  for  the  respondent,  the  plaintiff  belo^,  interposed.  There 
is  a  preliminary  objection.  This  court  has  no  jurisdiction  to  hear 
this  appeal.  This  is  a  cause  in  which  the  claim  exceeds  50/.,  and 
the  county  court  judge  has  jurisdiction  only  by  virtue  of  the  consent 
of  the  parties  under  section  17  of  the  statute  13  &  14  Vict,  c  61. 
The  appeal  clause,  s.  14,  gives  the  appeal  to  "  either  party  in  any 
cause  of  the  amount  to  which  jurisdiction  is  given  to  the  county 
courts  by  this  act."  It  has  been  decided  that  no  appeal  lies  in  cases 
under  20L  By  section  14  the  amount  is  made  the  criterion  of  the 
appeal  Under  section  17  cases  as  to  title  to  lands  or  toll  might  by 
consent  be  brought  before  the  county  court  judge ;  and  clearly  no 
appeal  could  lie  in  such  a  case.  It  is  reasonable  to  suppose  that  it 
was  not  intended  to  give  an  appeal  in  cases  as  to  money  claims 
brought  by  consent  before  the  County  Court  under  the  same  section. 
The  act  means  that  the  decision  of  the  judge  should  be  final  in  cases 
brought  before  him  by  consent. 

[Alderson,  B.  Is  not  the  jurisdiction  given  by  the  statute  and 
the  consent  of  parties,  and  not  by  the  statute  only  ?] 

Quainy  for  the  appellants.  The  court  has  jurisdiction  to  hear  the 
appeal.  This  action  is  clearly  one  in  which  jurisdiction  is  given  to 
the  county  court  judge  by  the  act.     The  act  gives  the  jurisdiction, 
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for  it  is  a  principle  of  law  that  consent  of  parties  cannot  give  joiii- 
diction. 

[Parke,  B.     Unless  the  act  of  parliament  says  that  they  may.] 

The  jurisdiction  is  substantially  given  by  the  statute.  This  casCi 
therefore,  falls  within  the  language  of  section  14,  as  '^  a  caase  of  the 
amount  to  which  jurisdiction  is  given  to  the  county  courts  by  tfai^ 
act."  Whatever  difficulty  there  may  be  in  questions  as  to  cases  of 
title  to  land,  that  difficulty  does  not  arise  here.  But  even  in  those 
cases,  if  the  parties  agreed  that  the. damages  should  exceed  202,  the 
difficulty  would  be  removed. 

[Parke,  B.  Whatever  damages  be  given  in  cases  of  title  to  land, 
the  decision  of  the  county  court  judge  must  be  finaL] 

By.  putting  a  narrow  construction  on  the  act  the  court  would  shot 
out  an  appeal  in  the  most  important  class  of  cases. 

[Alderson,  B.  If  you  treat  the  county  court  judge  as  an  arbi- 
trator, it  is  quite  right  that  there  should  be  no  appeal  fibm  his  deci* 
sion.  I  think  that  section  17  is  an  arbitration  section.  If  the  case 
be  one  that  requires  the  decision  of  a  court  of  appeal,  then  it  had 
better  be  brought  in  the  Superior  Court  in  the  first  instance. 

Parke,  B.  It  is  a  very  important  question.  We  will  speak  to  tke 
judges  of  the  other  courts  about  it] 

Our.  ado.  nulL 

The  judgment  of  the  court  was  now  delivered  by  — 

Parke,  B.  In  this  case,  which  was  argued  before  my  brothen 
Alderson  and  Martin,  and  myself,  in  the  absence  of  the  Liord  Chief 
Baron,  the  court  intimated  that  they  would  consult  some  of  the  other 
judges  about  it,  on  account  of  its  general  importance,  before  Ihej 
delivered  their  opinion ;  but  on  speaking  to  some  of  the  judges  we 
found  that  they  would  rather  not  give  any  opinion,  conclusively, 
upon  this  question,  unless  it  had  been  argued  before  them,  —  and  in 
that  respect  they  are  quite  right.  I  have  no  reason  to  believe  that  at 
present  there  is  any  difference  in  their  opinion  from  that  which  we 
are  now  about  to  pronounce ;  and  I  may  add,  that  my  Lord  Chief 
Baron  concurs  in  the  opinion,  I  having  intimated  to  him  what  oar 
view  of  the  case  is.  The  question  is,  whether  an  appeal  lies,  by  the 
13  &  14  Vict.  c.  61,  against  the  decision  of  a  county  court  judge  in 
a  cause  amounting  to  above  50/.,  and  to  a  matter  of  500^,  wheie 
jurisdiction  is  given  to  him  by  the  voluntary  agreement  of  the  par- 
ties. The  counsel  for  the  respondent  took  the  objection,  after  the 
case  had  been  partly  argued,  that  an  appeal  did  not  lie  in  this  case ; 
and  we  are  clearly  of  opinion  that  an  appeal  does  not  lie.  An  appeal 
is  given  by  the  14th  section,  which  provides  "  that  if  either  party,  in 
any  cause  of  the  amount  to  which  jurisdiction  is  given  to  the  county 
courts  by  this  act,  shall  be  dissatisfied  with  the  determination  or 
direction  of  the  said  court  in  point  of  law,"  &c.,  he  may  be  at  liberty 
to  appeal  to  the  superior  courts. 

Now,  jurisdiction  in  this  case  is  not  given  by  this  act  alone ;  and 
we  are  of  opinion  that  the  clause  applies  only  to  cases  where  jorts- 
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<iiction  is  given  to  the  county  court  judge  by  the  act  alone,  that  is, 
±a  causes  of  amounts  above  201,  and  not  exceeding  50/.,  and  that  a 
cause  for  a  sum  exceeding  SOL  brought  before  the  judge  by  the  mu- 
t:ual  agreement  of  the  parties,  under  section  17,  is  not  a  cause  in 
^^o^hich  an  appeal  lies.     By  that  section  parties  may,  by  agreement, 
try  before  the  county  court  judge  actions  for  amounts  exceediog  50/., 
and  also  "  any  action  in  which  the  title  to  land,  whether  of  freehold, 
copyhold,  leasehold,  or  other  tenure,  or  any  title,  toll,  market,  fair,  or 
other  franchise  shall  be  in  question."     But  it  is  perfectly  clear  that 
in  no  way  of  construing  this  act  is  an  appeal  given  aminst  a  decision 
on  any  question  of  title  to  land  bv  the  county  court  judge ;  and  there 
is  no  reason  why  an  appeal  should  be  allowed,  where  the  parties  give, 
by  consent,  jurisdiction  to  a  judge  in  a  matter  of  an  amount  ex- 
ceeding 50/1,  when  it  would  not  lie  in  a  cause  respecting  title  to  land, 
toll,  market,  or  fair,  tried  before  him  under  the  same  section.     Now 
if  we  look  to  the  sense  and  reason  of  the  thing,  there  is  good  ground 
for  giving  an  appeal  to  one  of  the  dissatisfied  parties,  where  the  juris- 
diction is  compulsory,  and  where  they  have  no  power  to  choose  the 
judge,  and  the  matter  is  of  such  an  amount  as  would  justify  ah  ap- 
peal (and  the  legislature  are  of  opinion,  that  matters  of  above  20/. 
and  up  to  50/.  are  of  that  description) ;  but  there  is  no  reason  why, 
if  the  parties  agree  themselves  to  leave  it  to  the  decision  of  the  county 
court  judge,  they  should  not  be  bound  by  his  decision,  just  as  much 
as  they  would  be  bound  if  they  had  left  the  case  to  an  arbitrator. 
We  are  of  opinion,  therefore,  that  comparing  these  sections  together, 
the  appeal  does  not  lie  in  any  case  in  which  the  parties  have  given, 
by  voluntary  agreement,  jurisdiction  to  the  county  court  judge.     Con- 
sequently the  appeal  will  be  dismissed,  but  not  with  costs. 

Appeal  dismissed. 


Smith  r.  Tblt.^ 

Jaunary  16,  1854. 

Ejectment  —  Mesne  Profits  —  Common  Law  Procedure  Act. 

In  ejectment  by  landlord  against  tenant,  under  15  &  16  Vict.  c.  76,  s.  214,  mesne  profits  may 
be  recoveied,  although  not  specially  claimed  in  the  writ  or  issue. 

Ejectment  for  premises  held  by  the  defendant,  as  tenant  to  the 
plaintiff.  The  writ  and  issue  followed  the  forms  given  by  the  15  & 
16  Vict.  c.  76,  B.  214,  neither  of  which  contain  any  claim  for  mesne 
profits. 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  Sittings  in  the  pre- 


»  28  Law  J.  Rep.  (n.  s.)  Exch.  63 ;  9  Exchequer  Rep.  807  ;  2  Com.  Law  Rep.  509. 
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sent  term,  the  plaintiff  sought  to  recover  mesne  profits  up  to  the  time 
of  the  verdict  being  given,  which  was  allowed  by  the  learned  judge, 
and  a  verdict  given  accordingly. 

Hawkins  now  moved  for  a  rale  mn  for  a  new  trial,  unless  the  plaii- 
tiff  would  alter  the  verdict  by  omitting  the  sum  found  for  mesne  {so- 
fits.  This  question  turns  on  the  15  &  16  Vict,  c  76,  s.  214,^  and  it 
is  submitted  that  the  plaintiff  is  not  entitled  to  recover  the  mesne 
profits  in  this  action,  because  he  has  given  the  defendant  no  nodoe 
that  he  was  proceeding  for  them.  They  should  have  been  claimed 
either  in  the  writ  or  issue. 

Per  Chiriam?  The  statute  is  express,  that  mesne  profits  may  be 
recovered  if  notice  of  trial  has  been  given.  In  fact,  it  is  to  be  consi- 
dered that  a  claim  for  mesne  profits  is  included  in  all  actions  nnder 
this  section. 

Rule  re/mi 


BeaVAN  v.  M'DONNELL.' 

Jannary  16, 1854. 

Contract  —  Executed  and  Executory  —  Lunatic  —  Ihabili^  to  w- 

derstand  —  Bona  Fides. 

The  plaintiff  contracted  for  the  purchase  of  an  estate  from  the  defendant,  and  paid  t  (iepoat 
on  the  terms  that  unless  he  objected  to  the  title  within  a  certain  time,  the  same  sbonldte 
considered  as  accepted.  No  objection  was  made  by  him  to  the  title.  Thie  plaiociff,  it<^ 
time  of  the  contract  and  of  the  payment  of  the  deposit,  was  a  lunatic,  incapable  of  aadv' 
standing  the  meaning  of  a  contract,  or  of  managing  his  affairs,  and  derived  no  barfs 
from  the  contract ;  but  these  fiftcts  were  unknown  to  the  defendant,  who  made  the  coBtrtct 


•  1  That  section  enacts,  ^  Wherever  it  shall  appear  on  the  trial  of  any  eiectiiiai&  <^ 
the  suit  of  a  Undlord  aeainst  a  tenant,  that  snen  tenant  or  his  attorney  hath  been  flernd 
With  due  notice  of  trial,  the  jud^e  before  whom  such  cause  shall  come  on  to  be  tzki 
shall,  whether  the  defendant  sh^  appear  upon  such  trial  or  not,  permit  the  diiaaiA 
on  the  trial,  after  proof  of  his  riffht  to  recover  possesion  of  the  wnole  or  of  sdt  jait 
of  the  premises  mentioned  in  the  writ  in  the  ejectment,  to  go  into  evidonce  d  ^ 
mesne  profits  thereof  which  shall  or  might  have  accrued  from  the  day  of  tbe  expia- 
tion or  determination  of  the  tenant's  interest  in  the  same,  down  to  the  time  oftbe  T«^ 
diet  raven  in  the  cause,  or  to  some  preceding  day  to  be  specially  mentioned  then^Bi 
and  Uie  jury  on  the  trial  finding  for  the  claimant,  shall  in  such  case  give  their  ven&t 
upon  the  whole  matter,  both  as  to  the  recovery  of  the  whole  or  any  part  of  tlie  f<^ 
mises,  and  also  as  to  the  amount  of  the  damages  to  be  paid  for  such  mesne  profits  ;iw 
in  suck  case  the  landlord  shall  have  judgment  within  tne  time  hereinbefore  proviM 
not  only  for  the  recovery  and  possession  and  costs,  but  also  for  the  mesne  pronts  fooQ^ 
l}y  the  jury :  Provided  always,  that  nothing  hereinbefore  contained  shall  oe  constn^ 
to  bar  any  such  hmdlord  from  bringing  any  action  for  the  mesne  profits  which  sv^ 
accrue  fi:om  the  verdict,  or  the  day  so  specified  therein,  down  to  the  day  of  the  delireiT 
of  the  possession  of  the  premises  recovered  in  the  ejectment" 

9  Parke,  B.,  Alderson,  B.,  and  MARTm,  B. 

3  28  Law  J.  Rep.  (n.  b.)  Exch.  94  ;  9  Exch.  Bep.  809 ;  2  Com.  Law  Rep.  74. 
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'with  him  fairly  and  hon&fide^  belieying  him  capable  of  tmderstanding  the  meaning  of  the 


Seid^  that  the  plaintiff  was  not  entitled  to  recover  the  deposit,  notwithstanding  he  was  a  lu- 
natic incapable  of  contracting  or  of  understanding  the  meaning  of  contracts. 

This  was  an  action  for  money  had  and  received. 
Plea  —  That  the  money  was  received  from  the  plaintiff  under  a 
contract  for  the  purchase  of  certain  lands  from  the  vendors  thereof, 
on  behalf  of  the  defendant,  on  the  terms  that  he  should  pay  the  sum 
of  415/.  as  a  deposit ;  that  the  purchase  should  be  completed  by  the 
25th  of  March,  1852 ;  that  within  four  months  after  the  contract  the 
vendor  should  deliver  an  abstract  of  the  title  and  deduce  a  good  title 
thereto,  and  that  within  two  months  after  the  delivery  of  such  ab- 
stract, the  plaintiff  should  deliver  to  the  vendor  a  statement  of  any 
objections  to  the  title,  and  if  no  objections  were  so  delivered  the  title 
should  be  considered  as  accepted ;  that  on  payment  of  the  residue 
of  the  purchasel^money,  on  the  said  25th  of  March,  1852,  the  vendors 
ivould  convey  the  premises  to  the  plaintiff,  and  that  if  the  plaintiff 
should  fail  to  comply  with  these  conditions  his  deposit  should  be 
forfeited  to  the  vendors ;  that  the  plaintiff  did  pay  to  the  vendors  the 
sum  of  4152. ;  that  they  then  did  receive  the  sum  for  the  defendant 
and  on  his  behalf,  and  within  four  weeks  from  the  time  of  the  con- 
tract, the  vendors,  on  behalf  of  the  defendant,  did  deliver  to  the  plain- 
tiff an  abstract  of  title  and  deduce  a  good  title  thereto ;  and  that 
more  than  two  months  after  the  time  of  the  delivery  and  deducing 
of  the  said  abstract  and  title  elapsed  without  any  statement  of  objec- 
tions to  the  title  being  delivered  to  the  said  vendor ;  that  the  vendors 
on  behalf  of  the  defendant,  thence  until  after  the  25th  of  March,  1852, 
-were  ready  and  willing  to  convey  the  premises  to  the  plaintiff  on  pay- 
ment of  the  residue  of  the  purchase-money,  but  the  plaintiff  did  not 
complete  the  contract,  but  made  default  and  did  not  complete  the 
said  purchase,  and  the  said  first-mentioned  money  became  forfeited  ; 
that  the  defendant  received  and  held  the  said  money  as  aforesaid,  and 
not  otherwise. 

Beplication  —  That  when  be  so  contracted  and  from  thence  until 
a  day  after  the  said  receipt  by  the  defendant  of  the  said  money,  he, 
the  plaintiff,  was  lunatic  and  of  unsound  mind,  and  thereby  inca- 
pable of  contracting  or  of  understanding  the  meaning  of  a  contract, 
or  of  managing  his  affairs ;  and  that  the  said  contract  was  not  of  any 
use  or  benefit  to  him :  of  all  which  the  defendant  at  the  time  of  the 
said  contract  and  of  the  said  receipt  of  the  said  money  had  notice. 

Rejoinder  —  That  neither  the  vendors  nor  the  defendant  did,  when 
the  plaintiff  made  the  said  contract  of  sale  or  paid  the  money  therein 
mentioned,  know  that  he  was  a  person  lunatic  or  of  unsound  mind, 
and  incapable  by  reason  of  such  unsoundness  of  understanding  the 
meaning  of  a  cgntract,  but  made  the  said  contract  with  him  fairly 
and  in  good  faith,  believing  that  he  was  able  to  understand  the  mean- 
ing of  the  same.    Demurrer. 

•  

Skinner^  for  the  plaintiff,  in  support  of  the  demurrer.  The  plain- 
tiff is  entitled  to  judgment     MoUon  v.  Camroux^  2  Exch.  Rep.  487; 

41* 
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and  affirmed  in  error,  4  Exch.  Rep.  17,  applies  to  this  case,  and  con- 
tains all  the  authorities  applicable  to  this  point.  The  argameottbcR 
used  on  behalf  of  the  plaintiff  may  be  used  in  this  case.  The  coat 
there  say,  "  We  axe  not  disposed  to  lay  down  so  general  a  propos- 
tion  as  that  all  executed  contracts  bond  fide  entered  into  must  be 
taken  as  valid,  though  one  of  the  parties  be  of  unsound  mind ;  v« 
think,  however,  we  may  safely  conclude  that  when  a  person  compa* 
ratively  of  sound  mind,  and  not  known  to  be  otherwise,  enters  iniot 
contract  for  the  purchase  of  property  which  is  fair  and  band  fide^  and 
which  is  executed  and  completed,  and  the  property,  the  snbject-matta 
of  the  contract,  has  been  paid  for  and  fully  enjoyed  and  cannot  be  resta^ 
ed  so  as  to  put  the  parties  in  statu  quoy  such  contract  cannot  afterwanfe 
be  set  aside  either  by  the  alleged  lunatic  or  those  who  repoesent  him; 
and  this  is  the  present  case,  for  it  is  the  purchase  of  an  annuity  which 
has  ceased."  The  language  of  that  judgment  does  not  apply  to  all 
contracts.  For  instance,  if  an  executed  contract  weve  made  with  a 
lunatic,  and  it  can  be  rescinded  without  damage  to  either  side,  and 
the  parties  can  be  placed  in  statu  quo^  the  lunatic  would  not  neces- 
sarily be  bound  by  such  a  contract  But  this  case  is  not  altogether 
governed  by  MoUon  v.  Camroux,  because  here  the  contract  was  ex- 
ecutory merely,  the  paying  of  the  deposit  being  only  a  preliminaiy. 
He  cited  Hall  v.  Warren^  9  Ves.  605. 

WilleSi  contra,  for  the  defendant  One  of  the  cases  cited  by  the 
other  side  has  no  application,  and  the  other  is  distinguishable.  la 
the  cases  that  have  been  decided  in  equity,  the  courts  exercise  a  dis- 
cretion, as  the  party  has  his  remedy  by  bill  for  specific  performance. 
The  doctrine  of  potior  est  conditio  defendentis  applies  to  this  case. 
But  the  main  distinction  between  this  case  and  the  others  that  have 
been  referred  to  is,  that  this  is  jiot  the  case  of  an  executory  but  an 
executed  contract  The  decision  of  the  Court  of  Error  goes  beyond 
that  of  the  Court  of  Exchequer,  especially  in  regard  to  the  lunacy 
not  being  known  to  the  party  contracting  with  the  lunatic,  and  the 
contract  being  executed  in  anv  respect  The  rule  applicable  to  this 
case  is,  that  which  has  been  done  cannot  be  undone ;  and  here  the 
keeping  of  the  money  formed  the  end  of  the  transaction.  He  refened 
to  Price  v.  Berrington^  7  Hare,  394. 

Skinner  replied. 

Our.  adv.  vulU 

The  judgment  of  the  court  was  now  delivered  by  — 

Parke,  B.  [After  stating  the  pleadings,  his  lordship  proceeded]  — 
The  question  is  whether  the  present  case  falls  within  the  principle  of 
MoUon  V.  Camroux^  and  we  think  that  it  does.  It  will  be  observed  that 
the  replication  in  •this  case  states  an  additional  fact,  the  absence  of 
which  occasioned  the  remark  by  Mr.  Justice  Patteson,  in  giving  the 
judgment  of  the  Court  of  Error.  The  special  verdict  in  that  case 
stated,  that  the  intestate  was,  at  the  time  of  the  contract,  a  lunatic 
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lod  of  unsound  mind,  so  as  to  be  incapable  to  manage  his  affairs. 
Mr.  Justice  Patteson  observed,  <<  that  did  not  show  such  a  state  of 
Bind  in  the  grantee  as  to  render  him  necessarily  incapable  of  know- 
ing the  nature  of  his  acts."     The  replication  supplies  this  supposed 
defect,  by  averring  that  the  plaintiff  was  a  lunatic  and  of  unsound 
mind,  and  thereby  incapable  of  contracting,  or  of  understanding  the 
meaning  of  contracts,  and  the  statement  is,  in  other  respects,  the 
same  as  that  of  the  special  verdict  in  this  case.     We  think  this 
makes  no  difference  between  the  present  case  and  that  already  decided, 
and  we  are  further  of  opinion  that  this  falls  within  the  principle  of 
that  case.     Thi^  action  was  not  brought  on  an  executory  contract. 
The  plaintiff  is  seeking  to  recover  back  a  sum  of  money  paid  to  the 
defendant  on  a  contract,  which  the  defendant  has  performed,  and  ac- 
cording to  which  he  is  entitled  to  retain  it.     The  contract  was  entered 
into  by  the  defendant,  and  the  money  received  fairly  and  in  good  faith, 
and  without  knowledge  of  lunacy,  and  being  a  transaction  completely 
executed,  as  far  as  the  deposit  is  concerned,  the  defendant  has  done 
all  he  is  bound  to  do  to  make  that  his  own.     The  plaintiff  has  had  all 
he  bargained  for,  the  power  of  buying  the  estate  and  a  title  establish- 
ed in  a  given  time  on  payment  of  the  residue  of  the  purchase-money. 
The  case  is  in  substance  the  same  as  if  the  plaintifi  had  paid  to  the 
defendant  a  sum  of  money  down,  to  abide  the  event  of  his  performing 
a  certain  piece  of  work  in  a  certain  time ;  and  if  the  defendant  has 
done  this  stipulated  work  the  money  is  now  his  own,  and  the  plaintiff 
cannot  recover  it  back. 

Jtulgment/or  the  defendant 


Truscott  v.  Lautour.* 

January  31, 1854. 

Practice  —  Common  Law  Procedure  Act  —  Notice  to  bring  (Jause  to 

Trial  —  Insolvency. 

Where  a  defendant,  who  was  in  prison,  had  stated  that  he  intended  to  go  through  the  Insol- 
vent Court,  and  that  he  had  made  up  his  mind  not  to  pay  anybody,  and  afterwards,  pur- 
snantto  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  101,  served  the  plaintiff 
with  a  twenty  days'  notice  to  bring  the  cause  on  for  trial,  the  court  set  aside  the  notice. 

Tbi9  was  a  rule  calling  on  the  defendant  to  show  cause  why  a 
twenty  days'  notice,  given  by  him  to  the  plaintiff,  to  bring  the  cause 
on  to  be  tried,  and  any  suggestion  entered  thereon,  should  not  be  set 
aside,  with  costs ;  or  why  a  stet  processus  should  not  be  entered ;  or 
^hy  the  time  for  proceeding  to  trial  should  not  be  extended. 


\  23  Law  J.  Rep.  (n.  s.)  Exch.  96 ;  IS  Jur.  134 ;  9  Ezch.  Bep.  420. 
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The  notice  had  been  given  under  the  101st  section  of  the  Cpmnw 
Law  Procedure  Act,  lo  &  16  Vict.  c.  76 ;  ^  it  was  dated  the  M 
of  December,  1853,  and  required  the  plaintiff  to  bring  the  cause  ooii 
De  tried  at  the  first  sittings  in  London  in  Hilary  terra,  1854.  Tk 
affidavit  on  which  the  rule  was  obtained  ^stated  that  the  defendait 
was  in  prison  for  debt,  and  had  stated  to  the  plaintiff  that  since  k, 
the  plaintiff,  had  chosen  to  commence  proceedings,  he,  the  defest- 
ant,  had  changed  his  mind  as  to  payment,  and  intended  to  prV' 
ceed  through  the  Insolvent  Court,  and  also  had  made  up  his  wid 
not  to  pay  any  thing  to  anybody. 

Wordsworth^  for  the  defendant,  now  showed  cause.  The  plaintffl 
has  not  shown  sufficient  cause  for  not  proceeding  to  trial. 

The  Court  *  suggested  a  stet  processus^  which  being  declined  by 
Wordsworth^  the  court,  without  calling  on  Pearson^  made  the  nifc 
absolute. 

Rule  absobk. 


In  Re  Dearden.' 

Noyember  8, 1854. 

Attorney — TaoMntion  of  BilL 

The  court  will  not  lay  down  any  fixed  rule  a$  to  the  special  circumstances  ™^]jj"* 
attorney's  bill  may  be  ordered  to  be  taxed  after  payment  Stat.  6  &  7  Victc  '^i*^' 
should  be  construed  liberally. 

Where  A  paid  an  attorney's  bill  in  order  to  get  possession  of  papers  withheld  fit«  ^ 
until  payment,  and  the  payment  was  made  without  prejudice  to  the  right ot  ^'^uhri 
amount  of  the  bill  not  appearing,  the  court  would  not  rescind  an  order  to  tax  nadeiv 
judge  at  chambers. 

This  was  an  application  for  a  rule  to  rescind  an  order  of  Martin, Bi 
ordering  an  attorney's  bill  to  be  taxed  after  payment 


^  That  section  enacts,  "  When  any  issue  is  or  shall  be  joined  in  *^y  *'*"*' J^igtj 
plaintiff  has  neglected,  or  shall  neglect,  to  bring  such  issue  on  to  be  tried,  ^^ 
say,  &c.,  the  defendant  may  give  twenty  days*  notice  to  the  plaintiff  to  bring  '-hoa 
on  to  be  tried  at  the  sittings  or  the  assizes,  as  the  case  may  be,  next  alter  ^}?¥^^ 
of  the  notice;  and  if  the  plaintiff  afterwards  neglects  to  give  notice  of  trial ^^ 


ceed  to  tnal,  although  duly  required  so  to  do,  (which  sugsestioa  shall^  noi  ^^^{^ 
able,  but  only  be  subject  to  be  set  aside  if  untrue,)  and  may  agn  i^^^^^ 
costs ;  provided,  that  tiie  court  or  a  judge  shall  have  power  to  extend  the  time  iw  W 
ceeding  to  trial  with  or  without  terms." 

9  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Martin,  B. 

3  2  Com.  Law  Rep.  808  ;  17  Jur.  993 ;  28  Law.  J.  Rep.  (n.  S.)  Exch-  1^- 
Pollock,  C.  B.,  Parke,  B.,  Platt,  B.,  and  Martin,  B. 
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The  affidavits  showed,  that  Dearden  had  formerly  been  employed 
y  one  Smith  to  do  certain  business  as  an  attorney.  Smith  had 
fterwards  withdrawn  hid  business  from  Dearden,  and  employed  one 
lodgson,  who,  pursuant  to  his  retainer,  applied  to  Dearden,  requiring 
LiTn  to  give  up  certain  papers,  the  property  of  Smith.  Dearden  re- 
used to  give  them  up  unless  his  bill  was  first  paid.  No  time  was 
illowed  to  get  the  bill  taxed,  but  the  amount  was  paid ;  Hodgson 
^ying  a.t  the  time  that  it  was  paid  without  prejudice  to  the  rights  of 
taxation,  to  which  no  answer  was  given.  The  amount  of  the  bill  did 
not.  appear  from  the  affidavits* 

ETugrh   BUI.    By  6  &  7  Vict  c.  73,  s.  41,^  an  attorney's  bill  can 
only -be    ordered  to   be  taxed   after   payment  under  "special  cir- 
cumstances," and  there  are  not  such  special  circumstances  hfere  as 
will  justify  the  court  in  making  any  such  order.     There  are  no  cases 
in  the    common  law  courts  applicable  to  this  case,  but  there   are 
decisions   of  the  courts  of  equity,  which  lay  it  down  as  a  rule  that 
both  pressure  and  overcharge,  and  not  one  or  the  other   only,  are 
necessary  to  exist  together  to  satisfy  the  court  that  the  bill  should  * 
be  taxed.     In  re  ColquhouTiy  9  Beav.  146  ;  Re  Harrison,  10  Beav.  57 ; 
Re  Neatey  10  Beav.  181 ;  Re  Harding^  10  Beav.  250 ;  Re  Siirke,  11 
Beav.  304 ;  Re  Welchman,  11  Beav.  319 ;  Ez  parte  Barton,  1  Eq.  Rep. 
109 ;  8.  c.  19  Eng.  Rep.  497. 

Pollock,  C.  B.     There  should  be  no  rule  in  this  case.     My  brother 
Martin,  sitting  at  chambers,  was  a  proper  judge  of  the  special  circum- 
stances under  which  the  application  was  made,  and  as  to  whether 
they  constituted  a  cause  for  the  taxing  of  the  bill.     This  motion 
comes  before  us  on  appeal,  and  the  amount  of  the  bill  is  not  given. 
If  a  judge  at  chambers  decides  upon  such  a  case  as  this,  we  ought 
not  to  interfere  at  a  cost  to  the  parties  of  15/.,  as  the  master  informs 
us,  for  a  bill,  the  amount  of  which  may  be  only  a  few  pounds.     I 
dissent  from  the  decisions  cited  from  the  courts  of  equity,  and  from 
the  principle  to  be  gathered  from  them.     Whenever  it  is  possible,  a 
rule  should  be  laid  down  that  the  principle  should  be  known  by  the 
profession  and  the  public,  and  applied  to  the  facts  of  each  case.    But 
here,  the  question  of  what  special  circumstances  will  justify  the  inter- 
ference of  the  court  should  be  left  open,  that  when  matters  arise  they 
may  be  disposed  of  with  reference  to  the  circumstances  peculiar  to 
each.     On  the  facts  of  the  case,  as  stated  in  the  affidavits,  the  bill 
should  be  looked  into  by  the  master,  that  justice  may  be  done  be- 
tween the  parties.     We  cannot  allow  expense  to  be  incurred  in  argu- 
ing the  rule,  unless  it  appears  that  the  subject-matter  is  worthy  of  the 
cost. 


1  Sect  41  enacts,  ^  That  the  payment  of  any  such  bill  as  aforesaid  shall  in  no  case 
preclude  the  court  or  judge,  to  wnom  application  shall  be  made,  from  referring  such  bill 
for  taxation,  if  the  special  ciicmnstances  of  the  case  shall,  in  the  opinion  of  such  court 
or  judge,  appear  to  require  the  same,  upon  such  terms  and  conditions,  and  subject  to 
such  directions,  as  to  such  court  or  judge  shall  seem  right,  provided  the  application  for 
snch  reference  be  made  within  twelve  ^endar  months  after  payment." 
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Parke,  B.  I  concur  in  thinking  that  the  mle  should  be  refosedoi 
the  ground  that  the  amount  of  the  bill  is  concealed  from  us.  Ibf  ■ 
means  think  it  clear  that  my  brother  Martin  was  ^wrong.  The  de» 
sions  in  the  courts  of  equity  disclose  too  narrow  a  rule,  and  I  tU 
the  interests  of  justice  require  a  larger  construction  of  the  rale;  1 
dissent  £rom  the  principle  laid  down  in  Li  re  Harding'. 

Platt,  B.  The  authorities  cited  from  the  courts  of  equity  » 
worthy  of  attention.  There  are,  however,  no  decisions  in  oourtsit 
law  applicable  to  the  matter^  and  we  must  apply  the  law  as  in-oa 
discretion  we  think  best  Here  the  payment  of  the  bill  is  extarU^ 
the  money  is  paid  under  protest,  and  the  person  receiving  it  Ja»ii 
that  it  is  to  be  tailed. 

Martin,  B.  I  am  of  the  same  opinion.  I  do  not  agree  with  tk 
decision  in  In  re  Harding^  and  should  decide  as  I  have  already  doa^ 
if  this  matter  came  before  me  as  the  facts  appear  on  the  present  i^ 
plication. 

BMlereftd 


Glover  v.  Dixon  and  another.' 

Norember  8,  1853. 

Pteading-^  Special  Replicaiion. 

Matter  which  before  the  statute  15  &  16  Vict  c.  76,  ss.  77,  79,  was  the  snbjeet  of  t  ^ 
replication,  is  not  pat  in  issne  by  the  general  trayerse  ffiyen  hj  these  sectioDfl.  Ties^ 
q.c.f.,plea  jostifying  under  aright  to  dig  soil.  Beplicauon, — ^"And  the  plaintiff' joitf^ 
on  the  plea": — 

EUdf  that  the  rip^ht  only  was  pat  in  issue,  and  that  trespasses,  extra  the  ri^hty  shcmld  hir 
been  new  assigned. 

Trespass,  qtiare  clausum /regit  Plea,  among  others,  to  thecflW 
that  the  defendants  had  a  right  to  dig  soil,  and  having  occadoa  to 
exercise  that  right,  did,  in  consequence,  commit  the  alleged  tstsp^ 
ses,  doing  no  unnecessary  damage. 

Replication  — "  And  the  plaintiff  joins  issue  on  each  of  the  pleas.' 
The  action  was  tried  before  Lord  Campbell,  C.  J.,  at  the  last  Chesto 
Assizes,  when  it  was  proved  by  the  defendants  that  they  had  theri^ 
to  dig  soil,  as  alleged  in  th^ir  plea,  but  they  did  not  show  tbattte 
trespasses  complained  of  were  done  in  exercise  of  that  right  Tto 
learned  judge  was  of  opinion  that  it  did  not  lie  on  the  defendants  to  sbov 
that  they  had  duly  exercised  the  right  set  up,  and  that  the  plaintiff  oogli^ 
to  have  new  assigned  trespasses  on  the  locus  in  quo  other  than  thoas 
covered  by  the  due  exercise  of  the  right,  if  he  wished  to  question  thit 


1  2  Com.  Law  Rep.  309 ;  17  Jur.  1012 ;  23  Law  J.  Rep.  (n.  s.)  Ezcfa.  12.  B<fi>« 
Pollock,  C.  B.,  Parke,  B.,  Platt,  B.,  and  Mabtik,  B. 


COURT  OF  EXCHEQUER,  1853-54.  491 


Austin  v.  Milk. 


matter ;  and  directed  a  verdict  for  the  defendants  on  the  issue  raised 
by  the  plea  above  referred  to. 

W.  R.  Grove  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. '  The  replication  is  a  general  traverse  of  the  plea  under 
15  &  16  Vict.  c.  76,  ss.  77,  79.^  Such  a  traverse  as  this  puts  in 
issue  all  material  facts ;  and  it  is  in  this  case  a  material  fact,  that  the 
trespasses  were  done  in  pursuance  of  the  right.  As  the  pleadings  now 
stand,  the  defendants  should  have  shown  that  the  trespass  on  the  land 
w^is  in  exercise  of  the  right  It  is  in  this  case  as  in  the  case 
of  leave  and  license;  where  that  is  pleaded,  the  defendant  must 
prove  that  the  leave  and  license  is  coextensive  with  the  trespass 
committed. 

Per  Curiam.  The  general  replication  given  by  the  statute  is  in 
the  nature  of  a  replication  de  injurid^  but  it  cannot  dispense  with  the 
necessity  of  replying  specially,  where  that  was  necessary  before  the 
passing  of  the  act  The  statutable  general  replication  is  not  suffi- 
cient, and  the  plaintiff  ought  to  have  new  assigned. 

Ride  refused. 


Austin  v.  M ills.^ 

December  8,  1853, 

Judgment  —  County  Court  —  Consideration  —  Action. 

9 

The  deciBion  of  the  Court  of  Queen's  Bench,  in  Berhdai  t.  Eiderkm,  I  El.  &  BI.  805 ;  8.  o. 
18  Eng.  Rep.  377,  ^at  an  action  cannot  be  maintained  in  a  superior  court  on  a  judgment 
obtained  in  a  county  court  constituted  under  the  9  &  10  Vict  c  95,  ought  to  be  followed 
by  courts  of  coordinate  jurisdiction  with  the  Queen's  Bench. 

An  action  cannot  be  maintained  for  the  cause  of  action  in  respect  of  which  judgment  has 
been  recoyered  in  such  a  county  court. 


I  Sect  77  enacts,  '*A  phuntiff  shall  be  at  liberty  to  traverse  the  whole  of  any  plea 
or  subsequent  pleading  of  the  defendant  by  the  general  denial ;  or,  admitting  some 
part  or  parts  thereof,  to  deny  all  the  rest,  or  to  deny  any  one  or  more  allegations." 

Sect  79  enacts,  ** Either  party  may  plead, in  answer  to  the  plea  or  subsequent  plead- 
ing ci  his  adversary,  that  he  joins  issue  thereon,  which  joinder  of  issue  may  be  as  fo> 
lows,  or  to  the  like  effect :  — 

*  The  plaintiff  joins  issae  upon  the  defendant's  first  (&c.,  specifying  what  or  what 
part)  plea: 

*  The  defendant  joins  issue  upon  the  plaintifi's  replication  to  the  first  (&c.,  specify- 
ing what)  plea : ' 

And  such  form  of  joinder  of  issue  shall  be  deemed  to  be  a  denial  of  the  sobstance  of 
the  plea  op  other  subsequentpleading,  and  an  issue  thereon,"  &c. 
y  18  Jur.  16 ;  SS  Law  J.  Bep.  (y.  s.)  Exch.  40. 


n 
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The  first  count  of  the  declaration  was  on  a  judgment  obtained  a 
a  county  court  constituted  under  the  9  &  10  Vict,  c  95;  and  Ik 
second  was  for  the  cause  of  action  on  which  that  judgment  faadbea 
obtained.  To  the  second  count,  the  defendant  pleaded  a  plea  of  joJg' 
ment  recovered  on  proceedings  in  the  county  court,  to  which  pbie 
plaintiff  demurred;  and  the  defendant  having  joined  in  demnnei;tk 
whole  case  was  argued  during  the  term,  on  the  16th  November, betsi 
Pollock,  C.  B.,  Parke,  Alderson,  and  Pktt,  BB. 

UrUhankj  for  the  plaintiff.  There  are  two  questions  in  thiscK: 
first,  whether  an  action  will  lie  on  a  judgnient  obtained  in  aconlj 
court  constituted  under  the  9  &  10  Vict  c  95;  and,  secondly,  wWw 
an  action  can  be  maintained  on  the  consideration  for  that  JBii§> 
ment. 

[Pollock,  C.  B.  Has  not  the  first  point  been  decided  intieitf' 
gative  by  the  Court  of  Queen's  Bench  in  Berkeley  v.  ^WerttijlH 
&  Bl.  805 ;  s.  c.  18  Enc.  Rep.  377  ?J 

The  principle  laid  down  in  that  case  is  new  and  altogether  infc 
fensible,  it  being  an  established  principle  of  law  that  every  sate 
judgment  of  a  court  of  recordi  and  even  every  award,  may  be  enfaoBi 
by  action.  Moreover,  the  reasons  given  by  the  Queen's  Bench  for  te 
judgment  in  that  case  will  not  bear  examination.  One  is,  that  tic  jiM? 
ments  of  county  courts  have  only  a  limited  effect  as  regards  exccutMo; 
but  the  same  might  be  said  of  the  judgments  in  the  old  coaflty.a^ 
(Com.  Dig. «  County,"  C.  10, 13,)  on  which  actions  certainly  lay,  (^ 
Hants  V.  Janes,  13  M.  &  W.  628,)  and  of  all  other  courts  of  limited  jbk- 
diction ;  as  well  as  of  all  foreign  courts,  where  there  can  '^^^^^^^^ 
The  next  reason  given  is  founded  on  section  100  of  the  statute,^ 
enacts  that  "it  shall  be  lawful  for  the  judge  of  any  court  before wmb 
such  summons  shall  be  heard,  if  he  shall  think  fit,  whether «  n^ 
shall  make  any  order  for  the  committal  of  the  defendant  to  testoo 
or  alter  any  order  that  shall  have  been  previously  made  against  any 
defendants  so  summoned  before  him  for  the  payment,  by  instalfl^ 
or  otherwise,  pf  any  debt  or  damages  recovered,  and  to  "^^'J  ?a 
further  or  other  order  either  for  the  payment  of  the  whole  ^^^^^  , 


or  damages  and  costs  forthwith,  or  by  any  instalments}  or  *°  f"^  \^ 
manner,  as  such  judge  may  think  reasonable  and  just:"  ^"^  .^^*^ 
105,  "If  it  shall  at  any  time  appear  to  the  satisfaction  ^^*W  ^  ^^ 
the  oath  or  affirmation  of  any  person  or  otherwise,  that  any  y*^?^ 
is  unable,  from  sickness  or  other  sufficient  cause,  to  pay  ^^^  ^S 
the  debt  or  damages  recovered  against  him,  or  any  instalment  tW^ 
ordered  to  be  paid  as  aforesaid,  it  shall  be  lawful  for  the  judge^i? 
discretion  to  suspend  or  stay  any  judgment,  order,  or  executi^fl  &  ^ 
made,  or  issued  in  such  action,  for  such  time  and  on  such  tennsas 
judge  shall  think  fit,  and  so  from  time  to  time,  until  it  shall  ^PP^jJ^ 
the  like  proof  as  aforesaid,  that  such  temporary  cause  of  d^*"^^ 
ceased ; "  whereas  final  judgments  of  the  superior  ^°^,^lgin- 
altered.     It  may,  indeed,  be  conceded  that  no  action  coald  ^^ 
tained  on  a  judgment  payable  by  instalments  until  all  the  iDst»^j^ 
were  due ;  but  there  is  no  allegation  here  that  the  judgment  so 
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^^vras  payable  by  instalments,  and  that  is  a  fact  which  cannot  be  as- 
sumed.   If,  after  an  action  brought  on  the  judgment  of  a  county  court, 
i;he  judgment  should  be  varied  by  order  of  that  court,  the  fact  should 
1>e  pleaded  as  matter  maing  puis  darrein  contintumce.    But  the  100th 
section  is,  in  truth,  a  remedy  given  to  the  suitor  to  hasten  the  judg- 
ment, not  to  give  time  to  the  adversary.     This  appears  from  the  98th 
and  99th  sections,  which  enable  him  to  bring  the  defendant  before  the 
court  to  be  examined  respecting  his  means  of  payment.     As  to  the 
second  point,  there  is  a  great  difference  between  the  judgments  of  the 
ordinary  courts  of  record  and  of  courts  like  the  present  county  courts. 
The  former  bar  all  other  remedies  for  the  debts  for  which  they  were 
brought,  on  the  principle  that  the  judgment  gives  a  higher  remedy 
than  any  other.    Lord  Bagot  v.  WiHiams^  3  B.  &  Cr.  235,  and  other 
cases.      Besides,  their  proceedings  may  be  reviewed  by  writ  of  error. 
r<7ow,  although  the  county  courts  established  by  this  statute  are  courts 
of  record,  (9  &  10  Vict  c.  95,  ss.  3,  111,)  it  is  not  in  the  same  sensd  as 
the  courts  at  Westminster.     Thus  it  has  been  held  that  they  are  not 
courts  of  record  to  which  writs  of  trial  may  be  directed.    Breese  v. 
OwenSy  6  Exch.  413 ;  s.  c.  3  Eng.  Rep.  589.   No  action  will  lie  on  any 
interiocutory  order.   Fry  v.  Malcolm^  4  Taunt  705 ;  Biddeli  v.  Dowse^ 
6  B.  &  Cr.  255.  Nor  upon  the  decree  of  a  court  of  equity.   Carpenter 
V.  Thomthony  3  B.  &  Al.  52.  And  Lord  Campbell,  C.  J.,  in  delivering 
his  judgment  in  Berkeley  v.  Elderkin,  says,  "An  action  can  be  main- 
tained on  a  final  judgment  only,  not  on  an  interlocutory  one."-    Hav- 
ing read  the  100th  section  he  proceeds  thus :    ^  This  shows  that  there 
is  nothing  in  the  nature  of  a  final  judgment  in  the  county  court   The 
judge  has  still  jurisdiction  over  this  very  judgment  on  which  the  action 
is  brought     He  might  now  rescind  or  alter  it,  and  make  a  new  order 
to  pay  by  instalments  or  at  another  time.      That  power  given  to  the 
judge  would  be  defeated  if  the  action  lay."     He  also  cited  Level  v. 
Mally  Cro.  Jac.  284,  and  Plummer  v.  Woodbume^  4  B.  &  Cr.  625. 

T.  JoneSj  contr^  This  court,  being  only  of  coordinate  jurisdiction 
with  the  Queen's  Bench,  will  not  overrule  Berkeley  v.  Elderkinj  even 
if  they  think  it  wrongly  decided.  All  the  reasons  given  for  that  judg- 
ment may  not  be  satisfactory ;  but  there  is  one  which  is  amply  suffi- 
cient to  support  it,  namely,  that  actions  like  the  present  are  contrary 
to  the  general  scope  and  spirit  of  the  County  Court  Act.  The  89th 
section  enacts,  that  "  every  order  and  judgment  of  any  court  holden 
under  this  act,  except  as  herein  provided,  shall  be  final  and  conclusive 
between  the  parties,  but  the  judge  shall  have  power  to  nonsuit  the 
plaintiff  in  every  case  in  which  satisfactory  proof  shall  not  be  given 
to  him,  entitling  either  the  plaintiff  or  defendant  to  the  judgment  of 
the  court,  and  shall  also  in  every  case  whatever  have  the  power,  if 
be  shall  think  fit,  to  order  a  new  trial  to  be  had  on  such  terms  as  he 
shall  think  reasonable,  and  in  the  meantime  to  stay  the  proceedings."  , 
"When  the  Queen's  Bench  say  the  judgments  of  county  courts  are  not 
final,  the  expression  must  not  be  understood  in  the  sense  of  final  as 
opposed  to  interlocutory.  Then  the  above  reason  for  the  decision  of 
the  Queen's  Bench  is  even  more  decisive  on  the  second  point  Where 
VOL.  XXIV.  42 
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a  man  has  elected  his  tribunal  he  must  abide  by  it — ^Nemo  debet  pro 
und  catisd  bis  vexarV^ 

UtUhankj  in  reply.  *  Admitting  the  principle  that  no  tribunal  ought 
to  overrule  the  decision  of  another  of  coordinate  jurisdiction,  it  ^oh 
not  apply  to  a  case  like  the  present,  where  there  are  two  inconsisteoi 
countis,  the  upholding  either  of  which  necessarily  overrules  the  dd> 
cision  of  the  other  court.  The  expression  ^<  final  and  condusive,*^  in 
the  89th  section  of  the  County  Court  Act,  means  final  and  conclusive 
in  that  court  A  judgment  is  not  final  if  the  court  can  alter  it,  which 
the  county  court  is  empowered  to  do  by  the  other  sections. 

Our.  adv.  mflL 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  Two  questions  arise  on  the  pleadings  in  this  cue 
•—the  first,  whether  an  action  will  lie  in  the  superior  courts  on  a  ju(%- 
ments  obtained  in  a  county  court ;  the  second,  whether  such  a  judg* 
ment  may  be  pleaded  in  bar  to  an  action  for  the  original  debt  for 
which  the  judgment  was  obtained. 

As  to  the  first  question,  the  court  have  already  intimated  that  ihef 
should  consider  the  case  in  the  Court  of  Queen's  Bench,  of  Bcrk€k§ 
V.  Elderkin,  1  El.  &  Bl.  805,  s.  c.  18  Eng.  Rep.  377,  which  is  praasdy 
in  point,  as  an  authority  on  which  they  ought  to  act  in  the  fint  o- 
stance,  unless  it  appeared  to  be  clearly  their  duty  to  take  a  diffeient 
view.  The  utmost  that  has  been  done  by  the  argument  for  the  phin- 
tiff  is  to  raise  some  doubt,  and  we  think  that  doubt  must  be  solved 
in  a  court  of  error. 

It  is  then  contended  that  the  judgment  in  the  county  court  ia  do 
bar  to  an  action  for  the  original  consideration.  It  was  not  dispated 
that  a  final  judgment  in  an  inferior  court  for  any  cause  of  action  is  & 
bar  to  a  suit  in  any  other  court  for  the  same  cause,  but  it  was  argued 
that  the  judgment  of  the  county  court  was  not  final,  and  theiefiie 
no  bar  to  such  a  suit,  because  it  was  competent  for  the  county  cooit 
judge  to  vary  it  afterwards,  by  virtue  of  the  100th  section  of  the  9  & 
10  Vict  c.  95.  Expressions  in  the  close  of  Lord  Campbell's  judg- 
ment, in  Berkeley  v.  Elderkin,  to  that  effect  were  made  use  of  on  tte 
argument  before  us,  to  show  that  his  lordship  was  of  that  opinion.  But 
we  think  that  the  expressions  of  Lord  Campbell  have  been  miatakeD. 
We  do  not  understand  his  lordship  to  mean  that  the  judgment  wts 
not  final,  in  the  sense  that  it  was  in  the  nature  of  an  interlocutory  judg- 
ment We  think  it  is  a  final  and  complete  decision  of  the  case  in  the 
county  court,  and  consequently  that  the  question  whether  the  debt 
recovered  was  due  cannot  be  again  litigated  in  any  other  court  The 
power  given  by  that  section  does  not  seem  to  us  to  be  a  power  to  vaiy 
the  judgment,  but  only  in  effect  to  regulate  the  execution  on  it;  and 
the  judgment  appears  to  us  to  be  final  and  complete,  and  by  no  means 
in  the  nature  of  an  interlocutory  judgment;  and  is  consequently  a  bar. 

We  therefore  think  that  the  judgment  on  the  whole  record  must  be 
for  the  defendant  Judgmeni  for  the  defendauL 
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The  Eastern  Union  Railway  Company  v.  Cochrane.^ 

Kovember  16,  1853. 

Railway  O^mpany  —  Amaigamatiofk  —  Surety. 

IC'Wty  railway  companies  were  amalgamated  by  an  act  of  parliament,  which  contained,  inttr 
€iiia,  a  clause  that  "  fh>m  and  immediately  after,  &c.,  all  the  moneys,  eoods,  chattels,  steam 
and  other  en^nes,  carriages,  wagons,  tracks,  machines,  live  and  dead  stock,  shares,  bonds, 
de^ds,  securities,  books,  writing,  maps,  plans,  and  other  personal  estate  and  effects  of  or 
to  ^rhich  the  dissolved  companies,  or  either  of  them,  were  possessed  or  entitled  at  law  or  in 
equity  immediately  before  the  granting  thereof,  shall  be  vested  in  and  belong;  to  the  new 
company  for  their  absolute  benefit ;  and  all  persons  and  coiporations  who,  immediately 
before  the  granting  of  such  certificate,  owed  any  sum  of  money  to  the  dissolved  compa- 
nies, or  either  of  them,  or  to  any  person  on  behau  of  t^e  dissolved  companies,  or  either  of 
them,  shall,  after  the  granting  thereof,  pay  the  same,  together  with  all  interest,  if  any,  due, 
or  to  accrue  due  for  the  same,  to  the  new  company,  and  all  the  rights  and  remedies  for  en- 
forcing payment  thereof  whidi  before  the  granting  of  such  certificate  belonged  to  the  dis- 
solved  companies,  or  either  of  them,  shall,  immediately  after  the  granting  thereof,  devolve 
npon  and  be  vested  in  the  new  company,  and  all  moneys  which,  immediately  before  the 
granting  of  such  certificate,  were  due  and  owing  by  or  recoverable  from  the  dissolved  com- 
panies, or  either  of  them,  or  for  the  payment  of  which  they,  or  either  of  them,  were  or  but 
tor  the  granting  of  such  certificate  would  have  been  liable,  shall  be  paid,  with  all  interest, 
if  any,  due  and  to  accrue  due  thereon,  by  or  be  recoverable  from  the  new  company ;  and 
all  conveyances,  contracts,  agreements,  mortgap^,  bonds,  covenants,  and  secunties  made 
or  entered  into  before  the  granting  of  such  certificate,  to,  with,  in  favor  of,  or  by  or  for  the 
dissolved  companies,  or  eimer  of  uiem,  or  any  person  duly  authorized  on  their  behalf,  shall, 
immediately  after  the  granting  of  such  certincate,  be  and  remain  as  good,  valid,  and  ef- 
fectual, in  favor  of,  and  against,  and  with  reference  to  the  new  company,  and  may  be  pro- 
ceeded on  and  enforced  in  the  same  manner  to  all  intents  and  jSurposes,  as  if  the  last- 
mentioned  company  had  been  a  party  to  uid  executed  the  same,  or  had  been  named  or 
referred  to  therein,  instead  of  the  persons,  company,  or  party  actually  named  therein 
respectively/'    Before  the  amalgamation,  A  had  beconie  security  by  bond  to  one  of  the 
companies  for  the  conduct  of  B,  whom  they  had  taken  into  their  employ.    B  having  con- 
tinued in  the  service  of  the  amalgamated  company:  — 

Mddj  that  A  was  liable  to  them  for  breaches  of  the  bond  committed  after  the  amalgamation. 

The  declaration  alleged,  that  after  the  passing  of  a  certain  act  of 
parliament  for  making  a  railway  from  Colchester  to  Ipswich,  and 
before  the  passing  of  a  certain  act  of  parliament  to  amalgamate  the 
Eastern  Union  and  the  Ipswich  and  Bury  St  Edmund's  Railway 
Companies,  the  defendant,  by  his  writing  obligatory,  sealed  with  his 
seal,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  East- 
ern Union  Railway  Company,  being  the  company  incorporated  by 
the  first-mentioned  act  of  parliament,  in  the  sum  of  200/.,  which  said 
writing  obligatory  was  subject  to  a  certain  condition  thereunder  writ- 
ten, whereby,  after  reciting  that  one  Henry  Pearson  Coles  had  been 
taken  into  the  employment  of  the  last-mentioned  company,  it  was  de- 
clared, that  if  he  should  from  time  to  time,  and  at  all  times  thereafter, 
so  long  as  he  should  continue  in  the  service  of  that  company,  well 
and  truly  observe  and  perform  all  the  rules,  regulations,  orders,  and 
directions  of  the  directors  or  secretary  thereof  for  the  time  being,  &c., 
and  should  diligently,  faithfully,  and  honestly  conduct  and  employ 
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himself  in  and  about  the  business  of  the  company,  and  should  fma 
time  to  time,  when  thereunto  required  by  the  directors  or  the  «eae- 
tary,  &c.,  deliver  unto  them  or  hlra  a  true  and  faithful  account  in  writ- 
ing of  all  moneys,  notes,  bills,  securities  ibr  money,  orders,  papen, 
writings,  letters,  and  other  things  which  he  had  been  or  should  be  in- 
trusted with  by  the  company,  or  which  had  come  or  should  come  to 
his  hands  on  account  and  for  the  use  of  the  company ;  and  also  should 
from  time  to  time,  and  at  all  times  thereafter,  pay  over  and  deliver  io 
the  directors,  or  to  such  person  or  persons  as  they  should  appoint  in 
that  behalf,  all  moneys,  bills,  notes,  &c.,  whatsoever  which  had  al- 
ready come  or  should  thereafter  come  to  his  hands  or  possession  for 
or  on  account  or  for  the  use  of  the  company,  and  which  should  not 
have  been  previously  duly  made  good  or  accounted  for  by  him ;  and 
also  that  if  the  defendant  and  one  George  Ellis  should  save  harmless 
and  keep  Indemnified  the  last-mentioned  company  from  and  against 
all  losses,  costs,  charges,  damages,  and  expenses  which  might  arise  or 
happen,  or  be  incurred  or  sustained  by  the  last-mentioned  company, 
by  reason  of  any  fraud,  deceit,  concealment,  neglect,  carelessne^  or 
improper  conduct  of  the  said  Henry  Pearson  Coles,  or  of  any  otber 
act  or  thing  whatsoever  to  be  done,  committed,  or  omitted  by  him  la 
and  during  his  said  service,  or  which  by  ordinary  and  proper  care,  & 
ligence,  and  attention  might  have  been  prevented  or  provided  against, 
or  which  should  be  contrary  to  the  duty  of  the  said  Henry  Pearson 
Coles  in  his  employment  as  aforesaid,  or  which  might  happen  by  his 
conniving  at  or  sanctioning  any  unlawful  act  contrary  to  his  duty  as 
aforesaid,  then  the  bond  or  obligation  should  be  void  and  of  none 
effect,  otherwise  to  be  and  remain  in  full  force  and  virtue.     It  further 
alleged,  that  after  the  passing  of  the  second-mentioned  statute,  the 
Commissioners  of  Railways,  under  their  seal,  in  the  manner  mentioa- 
ed  in  that  act,  granted  the  certificate  thereby  required  for  the  disso- 
lution of  the  companies  therein  called  "  The  Dissolved  Companies,^ 
and  for  the  incorporation  of  the  company  therein  called  "  The  New 
Company,"  whereupon  and  whereby  the  said  new  company  became 
incorporated,  and  that  the  plaintiffs  were  that  company.     The  de- 
claration then  proceeded  to  state  that  the  said  Henry  Pearson  Coles 
continued  in  the  service  of  the  company  to  which  the  bond  w«ls  given 
until  the  same  was  dissolved,  and  from  thence  continued  in  the  se^ 
vice  of  the  plaintiffs  for  a  long  time  under  the  contract  by  which  he 
was,  as  recited  in  the  said  condition,  taken  into  the  employment  of 
the  company  therein  mentioned,  and  assigned  several  breaches  of  the 
said  condition  alleged  to  have  been  committed  while  Heiury  Pearsoa 
Coles  so  continued  in  the  service  of  the  plaintiffs. 

The  10  &  11  Vict  c.  174,  after  reciting  the  7  &  8  Vict  c.  85, 
for  making  a  railway  from  Colchester  to  Ipswich,  and  two  subse- 
quent acts  to  amend  it  —  the  8  &  9  Vict  c.  97,  for  the  formation 
of  the  Ipswich  and  Bury  St  Edmund's  Railway  Company,  and  the 
9  &  10  Vict  c.  280,  to  amend  it,  and  for  making  a  railway  from 
that  railway  to  Norwich,  with  a  branch  therefrom  —  enacted  in  its 
1st  section,  that  after  the  Commissioners  of  Railways  should  have 
granted  a  certificate  to  a  certain  effect,  those  companies  should  be 
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dissolved,  and  a  new  company  incorporated  by  the  title  of  *'  The 
Sastern  Union  Railway  Company." 

Sect.  6.  "  The  dissolotion  of  the  said  companies,  and  the  repeal  of 
so  mnvh  of  the  said  several  recited  acts  as  may  under  the  powers 
and  provisions  of  this  said  act  be  or  become  repealed,  shall  not  be 
held  to  invalidate  or  in  anywise  prejudice  or  affect  any  act  of  either 
of  the  dissolved  companies  done  before  the  granting  of  the  said  cer- 
tificate, or  any  liability,  debt,  contract^  agreement,  purchase,  sale, 
conveyance,  grant,  mortgage,  bond,  instrument  or  engagement,  act, 
matter,  or  thing  whatsoever  heretofore  made,  done,  committed,  exe* 
cnted,  or  entered  into,  by,  with,  in  favor  of,  or  for  either  of  the 
dissolved  companies,  but  every  such  liability,  debt,  contract,  agree- 
ment, purchase,  &c.  shall  be  as  good,  valid,  and  effectual,  to  all 
intents  and  purposes,  in  favor  of  or  against  the  new  company,  as 
they  would  have  been  in  favor  of  or  against  either  of  the  dissolved 
companies  if  such  company  had  not  been  dissolved." 

Sect.  10.  '<  From  and  immediately  after  the  granting  of  the  said 
certificate,  all  the  moneys,  goods,  chattels,  steam  and  other  engines, 
carriages,  wagons,  trucks,  machines,  live  and  dead   stock,  shares, 
bonds,  deeds,  securities,  books,  writings,  maps,  plans,  and  other  per- 
sonal estate  and  effects  of  or  to  which  the  dissolved  companies,  or  either 
of  them,  were  possessed  or  entitled  at  law  or  in  equity  immediately 
before  the  granting  thereof,  shall  be  vested  in  and  belong  to  the  new 
company  for  their  absolute  benefit ;  and  all  persons  and  corporations 
"who  immediately  before  the  granting  of  such  certificate  owed  any 
sum  of  money  to  the  dissolved  companies  or  either  of  them,  or  to 
any  person  on  behalf  of  the  dissolved  companies  or  either  of  them, 
shall  after  the  granting  thereof  pay  the  same,  together  with  all 
interest,  if  any,  due  or  to  accrue  due  for  the  same  to  the  new  com- 
pany, and  all  the  rights  and  remedies  for  enforcing  payment  thereof 
which  before  the  granting  of  such  certificate  belonged  to  the  dis- 
solved companies,  or  either  of  them,  shall  immediately  after  the 
granting  thereof  devolve  upon  and  be  vested  in  the  new  company, 
and  all  moneys  which  immediately  before  the  granting  of  such  certi- 
ficate were  due  and  owing  by  or  recoverable  from  the  dissolved  compa- 
nies or  either  of  them,  or  for  the  payment  of  which  they  or  either 
of  them  were,  or  but  for  the  granting  of  such  certificate  would  have 
been  liable,  shall  be  paid,  with  all  interest,  if  any  due  and  to  accrue 
due  thereon,  by  or  be  recoverable  from  the  new  company ;  and  all 
conveyances,  contracts,  agreements,  mortgages,   bonds,  covenants, 
and  securities  made  or  entered  into  before  the  granting  of  such  certi- 
ficate, to,  with,  in  favor  of,  or  by  or  for  the  dissolved  companies  or 
either  of  them,  or  any  person  duly  authorised  on  their  behalf,  shall 
immediately  after  the  granting  of  such  certificate  be  and  remain  as 
good,  valid,  and  effectual,  in  favor  of,  and  against,  and  with  reference 
to  the  new  company,  and  may  be  proceeded  on  and  enforced  in  the 
same  manner,  to  all  intents  and  purposes,  as  if  the  last-mentioned 
company  had  been  a  party  to  and  executed  the  same,  or  had  been 
named  or  referred  to  therein,  instead  of  the  persons,  company,  or 
party  actually  named  therein  respectively." 

42  • 
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Sect.  14.  ^  Every  clerk,  agent,  collector,  and  other  officer  \i7ho  at 
or  immediately  before  the  granting  of  the  said  certificate  "was  in  the 
service  of  either  of  the  dissolved  companies,  shall  immediately  afkr 
the  granting  of  the  said  certificate  hold  and  enjoy  his  offii^  and 
employment,  together  with   the   salary  and  emoluments  thereoBlo 
annexed,  until  he  shall  be  removed  therefrom  by  the  new  compaaj; 
and  every  such  clerk,  agent,  collector,  and  officer  shall   have  the  like 
powers  and  authorities,  and  shall  be  subject  and  liable  to  the  like 
pains  and  penalties,  and  to  the  like  power  of  removal,  and  to  the  like 
rules  and  regulations  in  cdl  respects  whatsoever,  as  if  he  had  been 
appointed  by  the  new  company  after  the  granting  of  the  said  cezfr 
ficate." 

To  this  declaration  the  defendant  demurred. 

(yMallepf  for  the  defendant.  The  question  raised  by  the  deckn- 
tion  in  this  case  depends  on  the  construction  of  stat.  10  &  11  Vkt 
c.  174.  The  defendant  became  surety  by  bond  to  a  railway  com- 
pany for  the  conduct  of  a  certain  party  whom  they  took  into  ilieir 
employ,  subsequently  to  which  the  company  was  dissolved  by  act  of 
parliament  and  incorporated  with  another,  and  the  amalgamated 
company  now  seek  to  render  the  defendant  liable  for  a  default  of  the 
party  committed  after  the  amalgamation.  The  new  company  aie 
entitled  to  sue  for  breaches  of  the  bond  committed  against  the  M 
company ;  but  to  allow  them  to  sue  for  any  committed  after  it  wu 
dissolved  would  be  a  great  injustice  to  the  obligee  of  the  bond,  vbidi 
was  not  made  with  the  plaintiffs,  but  with  a  dififerent  party  for  a  dif- 
ferent purpose.  If  the  legislature  meant  so  strong  a  thing  they 
should  have  so  expressed  themselves;  and  if  they  even  had,  this 
Amalgamation  Act  was  passed  behind  the  back  of  the  defendant, 
whom  it  is  sought  to  affect  by  it. 

[Alderson,  B.  How  could  they  have  expressed  themselves  more 
strongly  to  that  effect  than  they  have  done?] 

They  could  have  put  a  special  provision  in  the  14th  sectioo, 
which  seems  the  natural  place  for  it  The  language  of  acts  of  pa^ 
liament  may  be  modified  when  the  not  doing  so  would  lead  to  iBJua- 
tice.  Stracey  v.  Nelson^  12  M.  &  W.  535.  And  many  cases  might 
be  put  to  show  that  the  words  of  this  10th  section  cannot  be  UDde^ 
stood  as  of  universal  application.  Suppose,  for  instance,  the  old 
company  had  contracted  to  sell  all  its  spare  land  to  a  vendee,  would 
that  bind  the  new  company  ?  Again,  here  is  a  change  of  masters 
and  a  change  of  duty,  for  the  hue  and  traffic  are  considerably 
increased  by  the  amalgamation. 

[Parke,  B.  Suppose  a  clerk  bound  to  an  East  India  merchant,  if 
he  afterwards  extends  his  trade  to  the  West  Indies  is  the  clerk  die* 
charged  from  his  service  ?] 

Moreover  persons  who  enter  into  engagements  of  this  kind  com- 
monly take  a  counter  security  from  the  friends  of  the  party  for 
whom  they  are  bound ;  in  which  counter  security  the  nature  of  the 
service  being  specified,  it  would  become  void  on  a  change  of  the 
service. 
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[Alderson,  6.  When  the  parties  knew  of  the  clause  in  the  sta- 
t'«:mi:e — and  we  mnst  presume  everybody  knew  it— they  could  have 
l;£ft.ken  a  fresh  counter  security. 

Pakke,  B.  Does  not  Tke  London  and  Briffhtan  Bailway  Company 
^.    Goodwin,  3  Exch.  320,  settle  this  point?] 

No ;  the  breaches  there  were  breaches  in  the  time  of  the  old  com- 


JBramtpellj  contra.     This  question  is  to  be  decided  by  the  meaning 
the  instrument  sued  on,  and  not  by  consideration  of  any  supposed 
bardships. 

[Alderson,  B.  The  rule  in  construing  statutes  is  to  take  the 
^^^rords  in  their  natural  sense,  unless  the  doing  so  leads  to  some 
a.l>sardity.] 

The  effect  of  this  statute  is  to  substitute  the  new  company  for  the 

old  in  all  matters  relating  to  debts,  contracts,  and  rights  of  action. 

"The  case  of  spare  land  may  or  may  not  be  different;  but  if  hardship 

is  to  be  taken  into  consideration,  there  would  be  some  in  compelling 

every  person  who  has  a  bond  of  this  nature  to  get  it  renewed  ana 

pay  for  a  fresh  stamp.     If  the  opposite  construction  is  to  prevail,  a 

clerk  whose  duty  it  is  to  look  over  the  whole  line,  might  contend  he 

was  only  bound  to  overlook  a  number  of  miles  equal  to  the  length  of 

the  old  railway ;  and  the  bookkeeper  might  contend  that  he  was  not 

bound  to  book  passengers  for  a  greater  distance.     [He  was  then 

stopped.] 

(yMailey,  in  reply.  Suppose  the  old  company  under  a  contract 
to  buy  all  their  engines  of  a  certain  person  for  a  given  number  of 
years,  would  that  contract,  on  the  amalgamation  of  the  companies, 
expand  itself  into  a  contract  by  that  party  to  supply  the  whole  of  the 
increased  line  ? 

Pollock,  C.  B.     Our  judgment  must  be  for  the  plaintiffs.     The 
question  turns  entirely  on  the  meaning  of  the  10th  section  of  stat. 
10  &  11  Vict,  c  174,  which  says,  that  all  the  securities  of  the  old 
company  are  to  be  vested  in  the  new ;  and  the  question  is,  whether, 
-when  it  is  proposed  to  put  in  force  a  surety  of  the  old  company  in 
favor  of  the  new,  that  may  be  done,  or  whether  the  hardship  sug- 
gested by  Mr.  O'Malley  deprives  the  statute  of  that  which  is  its  plain 
and  manifest  meaning.     I  think  we  are  bound  by  the  language, 
which  clearly  means  what  is  contended  for  by  Mr.  Bramwell,  and 
I  have  not  the  least  doubt  either  as  to  the  meaning  of  that  lan- 
guage, or  what  the  legislature  intended  it  should  mean.     The  words 
were  used  for  the  plain  purpose  of  doing  what  Mn  O'Malley  says  is 
a  hardship.     It  is  impossible  to  avoid  the  effect  of  the  question  put 
by  my  brother  Alderson  in  the  course  of  the  argument  —  if  the 
legislature   had  intended  so  to   express  themselves,  in  what  other 
language  could  the  clause  have  been  framed,  or  what  other  language 
could  have  been  used  to  leave  as  little  donbt  on  their  meaning  as  the 
present  ? 
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Parke  B.  I  am  of  the  same  opinion.  The  rnle  of 
alluded  to  by  my  brother  Alderson,  in  the  course  of  the 
now  fully  established,  namely,  that  you  must  read  the  clauses  is 
statute  according  to  their  plain  meaning,  unless  the  doing 
to  manifest  inconvenience,  to  be  collected  from  the  oiba 
the  statute,  in  which  event  the  words  may  be  modified  so 
remove  that  inconvenience,  and  no  farther.  Now  apply  that 
this  10th  section.  According  to  the  true  construction  of  it. 
former  part  having  applied  to  bonds,  &e.  already  forfeited,  the 
applies  to  those  securities  which  have  an  effect  almost,  though 
quite,  as  strong  in  making  persons  responsible  to  the  old  com] 
and  the  effect  throughout  is  the  same  as  if  in  describing  ike 
pany  in  the  bond  the  name  of  the  Eastern  Union  Railway  Coi 
had  been  inserted  instead  of  the  Ipswich  Railway  Com{»GTy 
which  case  the  condition  would  have  been,  that  all  the  derk? 
their  servants  should  account  with  the  Union  Railway  Com| 
Mr.  O'Malley  says  that  is  an  injustice  against  the  surety;  bet 
apprehend  that  practically  it  would  not  have  the  least  effect  asscsfa 
for  every  person  who  was  clerk  at  a  station  would  remain  at 
same  station,  and  would  not  be  accountable  for  larger  sums 
from  the  increase  of  traffic  consequent  upon  the  onion.  Cases  fe^ 
indeed  been  put  in  which  it  would  be  difficult  to  construe  this 
so  as  to  make  certain  contracts  of  the  old  company  valid  with 
new.  Such  is  the  contract  to  supply  iron  rails,  which  no  d( 
would  be  modified,  so  as  to  render  the  contract  by  which  the  maseU 
company  was  bound  good  for  only  so  many  rails  as  -would  bt«el 
been  required  by  the  old  compauy.  We  might  there  so  far  modiij': 
the  sense  of  the  language  of  the  section,  for  it  would  be  absaidtor 
say  that  a  party  was  bound  to  supply  all  the  rails  that  might  be.;| 
required  by  the  two  united  companies,  when  by  his  agreement  be  vis 
only  bound  to  supply  one.  I  therefore  think  the  words  of  this  secdoa 
clearly  do  not  work  any  injustice.  The  same  point  was  before  the 
Court  in  The  London  and  Brighton  Railway  Company  v.  Goodm, 
3  Exch.  320 ;  in  which  case  ray  impression  was  much  the  same  as 
now,  but  as  according  to  the  bond  there  the  clerk  was  to  accooot  io 
and  be  employed  in  the  business  of  the  three  amalgamated  compa- 
nies, it  was  not  necessary  to  go  so  far  as  the  present  case.  After 
much  attention  to  Mr.  O'Malley's  argument,  I  agree  with  my  Lonl 
that  this  10th  section  extends  to  this  case. 

Alderson  and  Platt,  BB.,  concurred. 

JudgmetU  for  the  plainiijfs. 
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Mucklow  v.  Whitehead.     Openshaw  v.  The  SameJ 

Janoaiy  19, 1854. 

CostSy  Taxation  of —  Atlomey  in  Two  Actions  against  same  Defend^ 

ant  —  Costs  of  Briefs. 

Two  plaintiffs  bronght  separate  actions  and  recovered  damages  against  the  same  defendant, 
in  respect  of  a  distinct  injary  sustained  by  each  of  them  from  the  same  cause.  The  same 
attornej  was  employed  by  bloth  phuntiffs,  and  the  briefs  in  eadi  case  were  to  a  certain  ex- 
tent similar,  llie  master,  in  taxing  the  plaintiff's  costs,  treated  those  portions  of  the 
briefs  in  each  action  which  were  similar,  as  a  brief  and  a  draft  brief,  and  taxed  the  costs 
a&ordingly.  He  then  added  together  the  costs  of  such  brief  and  of  the  draft,  and  allowed 
half  the  aggregate  amount  to  ei^h  plaintiff:  — 

Held,  that  the  taxation  was  wrong,  it  not  being  the  duty  of  the  master  to  take  into  consider- 
ation that  the  same  attorney  was  employed  by  two  parties,  unless  the  actions  had  been 
consolidated. 

These  were  rules  calling  t)n  the  defendant  to  show  cause  why  the 
master  should  not  review  his  taxation  of  the  plaintiff's  costs,  under 
the  following  circumstances. 

At  the  Liverpool  Spring  Assizes  for  1853,  the  plaintiff  Mucklow, 
who  was  a  manufacturing  chemist  and  drug»grinder,  brought  an 
action  against  the  defendant  to  recover  compensation  in  damages  for 
an  injury  sustained  by  the  bursting  of  a  large  reservoir  of  the  defend- 
ant, whereby  the  plaintiff's  drugs  were  damaged  and  destroyed.  At 
the  same  assizes,  another  action  was  brought  by  the  Messrs.  Open* 
shaw,  who  were  cotton-spinners,  against  the  same  defendant,  in  re- 
spect of  the  bursting  of  the  same  boiler.  In  the  former  case,  the 
jury  found  for  the  plaintiff,  damages  3,250/. ;  and  in  the  latter,  the 
sum  of  dOOL  Separate  witnesses  were  called  to  prove  the  amount 
of  injury  in  each  action,  and  the  same  attornies  were  employed  in 
each  casa  The  briefs  in  the  two  actions  were  to  a  certain  extent 
similar,  and  the  master  in  taxing  the  costs  acted  upon  this  principle ; 
all  those  portions  of  the  briefs,  in  each  action,  which  were  similar  he 
treated  as  brief  and  a  draft  brief,  and  taxed  the  costs  accordingly. 
He  then  added  together  the  costs  of  such  brief  and  draft,  and  allowed 
half  of  the  aggregate  amount  to  each  plaintiff. 

a 

X  Gray^  showed  cause.  The  master  was  right  in  the  view  he  took. 
He  allowed  for  one  brief  only,  considering  that  the  brief  in  the  second 
action  was  a  mere  copy  of  the  first,  and  required  no  skill  or  labor  in 
the  drawing. 

[Alderson,  6.  Suppose  an  attorney  draws  a  brief  for  one  client, 
and  the  cause  is  tried  at  the  Spring  Assizes,  and  afterwards  draws  a 
brief,  which  is  a  copy  of  the  former,  and  the  second  action  is  tried  at 
the  Summer  Assizes,  is  he  not  entitled  to  charge  his  client  for  draw- 
ing the  second  brief?     If  he  is  not,  he  had  better  burn  the  first  brief.] 


*  28  Law  J.  Bep.  (n.  b.)  Exch.  97 ;  9  Ezch.  Bep.  880 ;  2  Com.  Law  Bep.  653. 


602  COURT  OF  EXCHEQUER,  1853-54. 

Mucklow  V.  Whitehead.    OpenBhaw  v.  The  Same. 

• « 

In  some  cases,  undoubtedly,  he  may  so  charge. 

[Alderson,  B.     Is  not  the  case,  in  truth,  this:  that  the  attuiaej 
draws  the  brief,  having  a  good  precedent  in  bis  pocket  to  enable 
to  draw  it? 

Parke,  B.     The  master  has  not  given  the  attorney  the  full 
of  drawing  the  brief  in  the  first  case,  but  has  divided  it.     Sorely 
attorney  is  entitled  to  be  paid  for  drawing  the  first  brief.] 

If  an  attorney  has  three  causes  for  trial  at  the  assizes,  be  is 
2/.  2s.  a  day  for  bis  attendance,  but  not  2L  2$.  in  respect  of  each 
That  case  is  analogous  to  the  present 

[Alderson,  B.     In  the  event  of  your  principle  being  adopted, 
plaintiff's  attorney  sustains  a  great  hardship  provided  the  defeiuiaa^ 
in  the  second  and  third  actions  are  insolyent] 

An  attorney  is  to  be  considered  as  being  paid  by  his  own  c£eBt 
He  takes  the  chance  of  the  defendant  being  insolvent.  The  attor^^ 
is  entitled  either  to  charge  the  brief  to  one  action  and  the  copyjo 
the  other,  or  to  divide  the  brief  and  the  copy  between  the  twa  Tht 
matter  rests  in  the  discretion  of  the  master. 

Hugh  Bill,  in  support  of  the  rule.  The  costs  of  the  briefs  ia  the 
two  actions  cannot  be  brought  into  hotchpot  The  attorney  ou^ 
to  be  allowed  his  full  costs  for  drawing  each  brief.  It  is  impossibfe 
for  the  court  to  speculate  upon  the  facilities  that  one  attorney  may 
have  over  another  in  drawing  a  brief.  One  attorney,  frombetag' 
familiar  with  a  particular  patent,  for  instance,  may  find  it  vexy  easy 
to  draw  a  brief  in  an  action  for  an  infringement,  whereas  to  another 
attorney,  who  has  not  the  same  knowledge,  the  matter  may  be  one 
of  great  difiiculty. 

[Parke,  B.  Undoubtedly,  taxation  must  go  on  some  fixed  principk.) 
He  referred  to  Dax's  Practice  of  the  Excheouer,  pp.  298  to  301. 

Our.  adv.  wfi. 

The  judgment  of  the  court ^  was  now  delivered  by 

Pollock,  C.  B.  In  these  cases  rules  nisi  were  obtained  to  rcriew 
the  taxation  of  the  master,  which  had  been  made  on  the  prtnd}de 
that  there  had  not  b^en  the  same  attention  and  care  expended  or 
labor  best<Twed  in  preparing  the  briefs,  the  same  attorney  being  con- 
cerned for  the  plaintiffs  in  both  cases.  We  certainly  are  very  desirooa, 
if  it  were  possible,  to  make  any  arrangement  that  would  be  produo 
tive  of  economy  in  the  administration  of  justice;  but  upon  consider- 
ing the  case  with  the  greatest  attention,  we  find  it  impossible  to  lay 
down  any  rule  that  shall  lead  to  that,  without  creating  more  litiga- 
tion and  more  expense  in  discussing  the  application  of  it  than,  pro- 
bably, money  would  be  saved  by  the  adoption  of  any  such  rule ;  and 
we  are  of  opinion,  that  where  the  business  is  actually  done  the 
masters  ought  not  to  take  into  consideration  that  the  same  attorney 
was  employed  by  two  parties,  unless  there  is  a  consolidation.   If  there 

1  Pollock,  C.  B.,  Pabke,  B.,  Alderson,  B.  ,  and  Platt,  B. 
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a.  consolidation,  that  may  make  all  the  difference  ;  but,  if  the  busi- 
^»s  be  really  done,  although  there  are  two  causes,  and  the  same 
ttorney  be  employed  by  both  parties,  we  think  that  is  no  ground  for 
educing  the  ordinary  and  fair  charge  which  an  attorney  may  make 
gaiost  his  client  in  each  case.  Of  course,  as  to  those  things  which 
re  done  but  once  and  for  both  causes,  such  as  subpoenaing  a  witness, 
laking  a  journey,  or  any  expense  of  that  sort,  which  is  common  to 
oth  —  these  of  course  an  attorney  cannot  charge  twice  over,  but 
hey  must  be  divided  according  to  the  discretion  of  the  master, 
xercised  under  the  rules  which  are  observable  in  such  cases  between 
be  two  parties.  But  we  think  that  whether  the  two  cases  are  con- 
;emporaneous,  or  whether  one  succeeds  the  other,  or  whether  there  is 
;he  same  attorney  in  both,  or  different  attorneys  in  each,  the  same 
rale  must  prevail ;  and  if  it  is  some  advantage  to  an  attorney  who 
has  two  clients,  each  of  whom  places  confidence  in  him,  he  is  entitled 
to  that;  and  if  yen  ought  not,  where  two  attorneys  are  employed,  to 
make  any  difference  with  respect  to  the  charge,  so  neither  ought  you 
to  make  any  difference  in  respect  of  the  charge  when  the  same  attor- 
ney  is  employed.  He  is  entitled  to  the  benefit ;  and  that  selection 
and  that  confidence,  which  is  the  merit  of  the  profession,  very  likely 
may  lead  him  to  obtain  it.  We  think,  therefore,  the  rules  in  these 
cases  should  be  made  absolute  to  review  the  taxation. 

Rules  absolute. 


Down  v.  Pinto  and  another^ 

Jannary  21, 1854. 

Master  and  Servant —  Contract  of  Hiring^  Construction  of —  Com' 

mencement  of  Service. 

The  plaintiff  was  engaged  by  the  defendants  to  superintend  their  smelting  works  in  Spain,  hj 
the  following  letter :  '*  We  shall  require  von  to  enter  into  an  engagement  for  at  least  three 
years,  at  oar  option,  at  a  salary  of  250^/'  ''  We  shonld  further  require  you  to  visit  some 
of  the  principal  smelting  establishments  in  England,  and  go  out  by  way  of  Gibraltar, 
which  is  the  shortest."  The  plaintiff  commenoed  visiting  the  smelting  establishments  on 
the  1st  of  February,  1850,  and  shortly  after  sailed  for  Spain,  where  he  served  the  defend- 
ants up  to  the  middle  of  Februiuy,  1851,  and  was  then  dismissed  by  them :  — 

Beldf  that  this  was  a  contract  binding  the  plaintiff  to  stay  three  years,  and  givine  the  defend- 
ants the  option  of  determining  the  service  at  the  end  of  each  year,  and,  therefore,  that  the 
defendants  having  dismissed  me  plaintiff  after  the  commencement  of  a  «irrent  year,  were 
bound  to  pay  his  salary  for  that  year. 

Held,  also,  (Farke,  B.,  dubUante,)  that  the  service  commenoed  on  the  1st  of  February. 

This  was  an  action  for  salary.  The  declaration  stated  that  in 
consideration  that  the  plaintiff  had  entered  into  the  defendants'  ser- 
vice as  foreman  of  smelting  works,  at  a  yearly  salary  of  250/.,  on  the 


I  23  Law  J.  Rep.  (n.  s.)  Exch.  109 ;  9  Exchequer  Rep.  327 ;  2  Com.  Law  Rep.  647. 
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terms  that  the  plaintiiF  should  remain  in  the  defendants'  emplojiii 
at  least  three  years,  at  the  option  of  the  defendants,  and  that  ie 
defendants  should  continue  him  in  their  employ  from  the  day  of  ie 
commencement  of  such  service,  to  wit,  on  the  1st  of  February,  IS^ 
and  that  the  defendants  should  continue  him  in  their  service  for  a  wkk 
year,  computed  from  the  day  and  year  last  aforesaid,  and  after  tie 
commencement  of  each  subsequent  year  of  the  said  service,  eoa- 
puted  from  the  said  last  mentioned  day  in  each  year,  to  and  nid 
the  end  and  expiration  of  such  subsequent  current  year,  the  ddat 
ants  promised  the  plaintiff  to  continue  him  in  their  service  for  sunk 
whole  year,  and  after  the  commencement  of  each  subsequent  ireartD 
the  end  of  such  subsequent  year.  The  declaration  then  stated  tk 
entry  of  the  plaintiff  into  the  service,  the  dismissal  daring  the  ctf 
rency  of  the  subsequent  year,  and  the  non-payment  of  his  salary  fx 
such  subsequent  year. 

The  defendants  pleaded  non  assumpserunt  and  other  please 
At  the  trial,  before  Taifourd,  J.,  at  the  last  Exeter  Summer  Assize% 
the  facts  were  these :  —  The  plsdntiff,  who  was   an   engineer  98l 
smelter  of  metals,  was  engaged  by  the  defendants,  who  possessed!    I 
smelting  establishment  in  Santa  Lucia,  in  Spain,  to  superintend,  0    | 
foreman,  the  management  of  their  works  in  that  place.     The  om- 
tract  was  contained  in  a  letter  to  the  plcdntiff,  dated  January,  1830| 
which  contained  the  following  passage ;  '*  We  shall  require  joa  to 
enter  into  an  engagement  for  at  least  three  years,  at  our  option,  it  t 
salary  of  250/.  a  year."    There  was  also  the  following  passage:  *^W(J 
should  further  require  you  to  visit  some  of  the  principal  smelUDg 
establishments  in  England,  and  go  out  by  way  of  Gibraltar,  whidi 
is  the  shortest"     The  plaintiff  wrote  for  answer :  "  I  consent  to  go 
out  to  Santa  Lucia  on  the  terms  •  mentioned  in  your  letter "  and 
accordingly  came  up  to  London,  and  on  the  1st  of  FebmarK,  ISSOj 
commenced  visiting  various  smelting  establishments  in  this  oonntry* 
On  the  15th  or  16th  of  the  same  month  he  went  on  board  andairiiw 
at  Santa  Lucia  on  the  3d  of  March,  where  he  remained  in  the  defend- 
ants' employ  up  to  the  middle  of  February,  1851,  when  the  defend- 
ants discharged  him,  paying  him  wages  as  from  the  1st  of  Febnaiji 
1850,  up  to  the  day  of  the  discharge.     The  action  was  brought  fa » 
year's  salary  from  the  1st  of  February,  1851  to  the  Ist  of  Febimji 
1852. 

For  the  defendants  it  was  objected,  first,  that  there  was  a  vananee 
between  the  proof  of  the  contract  and  the  statement  of  it  in  the 
declaration,  as  the  correspondence  showed  the  plaintiff  to  be  servant 
at  will  to  the  defendants,  and  not  a  yearly  servant;  secondly, that 
the  service  did  not  commence  until  the  3d  of  March,  the  day  of  the 
plaintiff's  arrival  at  Santa  Lucia.  The  learned  judge  reservccftte 
points,  giving  the  defendants  leave  to  move  to  enter  a  verdict  foi 
them,  and  the  jury  found  a  verdict  for  the  plaintiff,  damages  24W 

M.  Smith  having,  in  Michaelmas  term,  obtained  a  rule  nisi  acooid- 
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Crowder  and  Ma^nard,  now  showed  cause.    The  true  construction 

this  contract  is  not,  as  will  be  contended  by  the  other  side,  that 

plaintiff  was  bound  at  all  events  to  serve  the  defendants  for  three 

y^ars  if  they  desired  it,  but  that  they  were  at  liberty  to  discharge  him 

a.t^  a  moment's  warning.     It  is  not  likely  that  a  workman  like  the 

plaintiff  would  engage  himself  in  a  foreign  country  on  such  terms. 

[Parke,  B.     How  do  you  construe  the  words  "  at  our  option  ?  ''] 

The  meaning  of  that  phrase  is  ^'  if  we  please,  and  if  we  do  not 

insist  that  you  should  remain,  you  may  leave  if  you  are  so  disposed.*' 

'37fae  plaintiff  was,  at  all  events,  a  )rearly  servant,  and  is  entitled  to  a 

year's  salary.     The  next  question  is,  as  to  the  time  of  the  commence- 

jaaent  of  the  service.     The  plaintiff  contends  that  his  service  com- 

znenced  on  the  1st  of  February,  1850,  the  day  when,  at  the  desire  of 

the  defendants,  he  commenced  his  visits  to  the  various  smelting  works 

in  ^England.     The  defendants  contended,  on  the  other  hand,  that  his 

service  did  not  commence  until  he  arrived  at  Santa  Lucia.     It  is, 

licwever,  to  be  observed,  that  the  defendants  themselves  have  given  a 

construction  to  this  contract,  for  they  have  paid  the  plaintiff's  salary 

for  the  year  1850  from  the  1st  of  February  in  that  year.     Elderton  v. 

JESnimens,  4  Com.  B.  Rep.  479,  applies. 

M,  Smith  and  Finn,  in  support  of  the  rule.  This  is  not  the  case 
of  a  yearly  contract.  If  the  terms  of  the  agreement  are  looked  at 
ixritbout  reference  to  the  surrounding  circumstances,  it  is  clear  that 
the  parties  contemplated  that  the  defendants  should  have  the  power 
of  discharging  the  plaintiff  at  a  moment's  notice.  Doe  d.  Bastow  v. 
Cox,  11  Q.  B.  Rep.  122,  is  in  point. 

[Parke,  B.    Surely  the  words  of  the  contract  imply  a  yearly  salary. 

Alderson,  B.  This  is  a  yearly  service  which  took  from  the  party 
serving  the  option  of  putting  an  end  to  it  until  the  expiration  of  three 
years,  after  which  time  he  was  bound  to  terminate  it  in  the  way  in 
which  a  yearly  servant  is  bound.  The  plaintiff  says  "  I  will  stay 
three  years,  and  if  I  am  dismissed  in  the  middle  of  a  year  I  am  to 
have  a  claim  for  a  year's  salary."] 

(This  point  was  ultimately  given  up  by  the  defendants'  counsel.) 

Secondly,  as  to  the  commencement  of  the  service.  The  contract 
admits  of  three  interpretations :  first,  that  the  service  began  on  the 
Ist  of  February ;  secondly,  that  it  began  on  the  day  when  the  plain- 
tiff went  on  board  ship,  namely,  the  15th  or  16th  of  February ;  and 
thirdly,  that  it  began  on  the  plaintiff's  arrival  at  Santa  Lucia. 

[Pollock,  C.  B.  In  my  opinion,  the  service  began  on  the  Ist  of 
February,  the  day  when  the  plaintiff  began  to  visit  the  smelting 
works.  It  is  the  same  as  his  getting  a  berth  on  board  the  vessel ;  he 
was  preparing  to  go,  and  from  that  time  must  be  considered  as  in  liis 
employers'  service,  and  as  having  commenced  his  journey.  He  visit- 
ed the  smelting  works  at  his  employers'  request.] 

He  was  not  to  be  considered  as  a  foreman  until  he  had  actually 
left  this  country.  He  was  not  entitled  to  be  paid  until  he  had  com- 
menced the  work. 

VOL.  XXIV.  43 
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Pollock,  C.  B.  I  think  this  rale  mast  be  discharged.  Theie  aae 
two  ways  in  which  this  contract  may  be  viewed.  First,  that  ft 
means  that  the  defendants  shall  be  at  liberty  to  dismiss  the  plaiatiC 
at  any  period  of  the  service,  and  that  the  words  ^  at  my  opkioa'* 
extend  over  every  moment  of  the  three  years.  That  point,  howem^ 
is,  in  my  opinion,  quite  untenable.  The  option  to  be  exercised  wav 
as  to  whether  the  plaintiff  vras  to  remain  one,  two,  or  three  yeais.  h 
was  a  yearly  hiring,  which  gave  to  the  party  hired  the  prospect  cf 
serving  one,  two,  or  three  years ;  and  the  defendants  might,  if  tkey 
had  ffleased,  have  insisted  on  his*remaining  in  their  service  for 
years ;  but  the  defendants  were  not  authorized  to  dismiss  him  at 
period  of  the  same  year  after  its  commencement,  or  if  they  did  Ihe^ 
rendered  themselves  liable  to  compensate  him  in  damages. 

Again,  supposing  the  plaintiff  to  have  entered  a  second  years  ae^ 
vice,  it  might  be  a  question  if  he  could  be  dismissed  before  the  end  sf 
that  year  without  reasonable  notice,  and  whether  such  reasonable  notiee 
had  been  given  would  be  a  question  for  the  jury.     It  is  not,  howeves; 
material  to  consider  that  point     Then,  as  to  the  commencement  of 
the  service.     If  we  look  at  the  acts  of  the  parties  we  shall  find  that 
the  plaintiff  was  paid  by  the  defendants  as  from  the  1st  of  Febroaiy, 
and  it  is  difficult  to  discard  that  fact     I  admit  it  is  not  very  easy  to 
discover  the  meaning  of  the  parties.     It  is  contended  that  the  wonH 
"  we  shall  require  you  to  go  out  by  way  of  Gibralter,"  show  that  the 
plaintiff  did  not  become  superintendent  until  he  actually  went,  and 
that  he  is  not  entitled  to  his  salary  from  the  1st  of  February.     But  I 
think  the  words  of  the  defendants'  letter  are  sufficiently  large  to  ii> 
elude  in  the  employment  the  visit  of  the  plaintiff  to  the  smelting 
establishments  in  this  country,  and  the  preparation  for   his  jonroet. 
He  was  qualifying  himself  for  the  service.     Let  ns  look  at  the  ternii 
of  the  letter.     They  are,  ^'  we  shall  further  require  you  to  visit  some 
of  the  principal  smelting  establishments  in  Englatid."     That  requi- 
sition he  was  bound  to  obey.     The  meaning  of  that  is,  that  froa 
that  period  the  plaintiff  became  the  defendants'  servant,  and  the  de- 
fendants have  acted  throughout  on  that  supposition.     The  leaned 
judge  was  right  in  the  construction  he  put  on  this  contract,  and  we 
shall  not  disturb  the  verdict. 

Parke,  B.  I  entertain  no  doubt  whatever  on  the  first  point 
What  particularly  weighs  with  me  is,  that  the  contract  contains  bo 
provision  for  the  payment  of  a  proportionate  part  of  the  salaiy. 
Payment,  for  instance  is  not  to  be  at  the  rate  of  350^  per  annam. 
Then,  as  to  the  second  point  If  the  letter  had  not  contained  the 
clause  requiring  the  plaintiff  to  visit  the  various  smelting  establisfh 
ments  in  England,  I  should  have  been  disposed  to  assent  to  the  con* 
struction  put  by  the  defendant's  counsel  upon  this  contract,  that  the 
service  did  not  commence  until  the  plaintiff's  arrival  at  Santa  Lacia; 
and  notwithstanding  that  clause  I  still  entertain  doubts.  It  is  troe 
that  the  defendants,  by  paying  the  plaintiff  his  salary  from  the  1st  of 
February,  have  themselves  put  a  meaning  upon  the  contract;  and 
although  we  ought  not  to  look  at  that  fact  for  the  purpose  of  constra- 
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^his  agreement,  yet  it  is  satisfactory  to  find  that  they  entertain 
view  of  it     On  the  whole,  although  I  entertain  some  doubts  on 
point,  stiU  they  are  not  strong  enough  to  induce  me  to  differ  from 
lord  and  my  brother  Alderson,  and,  as  I  understand,  from  the 
>pinion  of  my  brother  Talfourd,  on  the  same  point 

jA.l.dbrson,  B.  I  am  of  the  same  opinion.  I  entertain  no  doubt 
"^n  the  points.  There  was  to  be  an  option  on  the  part  of  the  defend- 
BLKEts  as  to  the  plaintiff  being  a  yearly  servant  for  one,  two,  or  three 
y^ctrs,  and  after  three  years  the  option  was  to  be  mutual.  Then,  as 
tx>  the  commencement  of  the  service.  The  whole  agreement  is  ex- 
in  the  first  letter.  That  letter  contains  two  requirements : 
that  the  plaintiff  should  enter  the  defendants'  service ;  next,  that 
lie  should  visit  the  smelting  works.  He  is  to  serve  the  defendants, 
«Lnd  to  visit  the  works.  This  service  then  commenced  on  the  Ist  of 
February,  when  he  was  required  to  visit  the  smelting  works. 

Rule  dUckarged* 


Lygo  v.  Newbold. 

January  13,  1854. 

Negligence  — r  Non-lAobility  of  Defendant  for  Injury  arising  from 
Plaintiffs  torongful  act  —  Authority  of  Servant 

» 

The  plaintiff  emnlojed  the  defendant  to  remoYO  her  goods  in  his  cart  for  hire.  With  the 
consent  of  the  aefendant's  carman,  the  plaintiff  got  on  the  cart  with  the  goods,  and  on  the 
way  the  cart  broke  down,  and  the  plaintiff  was  seriously  injured,  and  her  goods  broken  :  — 

HMy  that  the  phiintiff  w|^  not  entitled  to  reooyer  damagoe  for  the  personal  injury. 

Action  for  negligence.  The  declaration  stated  that  the  plaintiff 
employed  the  defendant  for  reward  to  carry  her  goods  and  chattels  in 
the  defendant's  cart  from  Carnaby  Street  to  New  Inn  Passage,  and 
that  the  cart  so  used  in  conveying  the  goods  was  unsafe  and  insecure, 
and  in  an  unfit  and  improper  state  and  condition  for  the  carriage  and 
conveyance  thereof,  and  the  defendant  so  negligently  behaved  and 
conducted  himself  in  the  premises,  that  while  the  cart  was  proceeding 
nnder  the  care  of  the  defendant's  servant  with  the  said  goods  and 
chattels  in  and  upon  the  same,  by  reason  of  the  defendant's  negli- 
gence, and  of  the  insufficiency  of  the  cart,  it  broke  down,  and  by 
means  thereof  divers  of  the  said  goods  and  chattels  were  broken  and 
spoiled  ;  and  also  by  means  thereof,  the  plaintiff  who  was  then  law- 
fully and  rightfully,  and  by  and  with  the  consent  of  the  defendant, 
riding  in  the  said  cart,  and  accompanying  the  said  goods  and  chat* 


1  23  Law  J.  Bep.  (v.  s.)  Exch.  108;  9  Exchequer  Rep.  802;  2  Cohi.  Law  Bep.  449. 
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tels  on  their  way  to  New  Inn  Passage  aforesaid,  was  cast  and  tlnowi 
with  great  force  and  violence  from  and  out  of  the  said  cart,  aid 
thereby  one  of  the  legs  of  the  plaintiff  was  broken,  and  she  ^vss 
otherwise  greatly  bruised  and  injured,  and  was  not  only  confined  tB 
her  bed  and  wholly  unable  to  work  at  her  business  of  a  dressmako, 
and  was  unable  to  walk  without  crutches,  and  is  likely  to  be  p^ott- 
nently  injured,  and  to  remain  a  cripple  for  the  rest  of  her  life. 

Plea,  not  guilty. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings,  zSa 
Michaelmas  term,  1853,  it  appeared  that  the  plaintiff  had  hired  one 
of  the  carts  of  the  defendant,  who  was  a  carrier,  to  convey  her  fm^ 
niture  from  Carnaby  Street  to  New  Inn  Passage,  and  one  load  vas 
safely  conveyed.  After  placing  the  second  load  on  the  cart  Ife 
plaintiff  and  the  defendant's  carman  (in  whose  care  the  cart  was)  got 
upon  it.  While  on  their  way  a  crack  was  heard,  and  the  carman  got 
down.  Tne  plaintiff  said,  "  U  there  is  any  danger  I  \KriU  get  doiniP 
The  carman  said,  '^  No  ;  stay  where  you  are."  A  hammer  and  naib 
were  procured  and  something  done  to  the  cart,  which  was  then  driyea 
on  a  short  distance  when  a  wheel  came  off  and  the  plaintiff  and  fas 
goods  were  thrown  out  and  her  leg  was  broken. 

The  Chief  Baron  directed  the  jury  that  the  defendant  was  not  i^ 
sponsible  for  the  personal  injuries  to  the  plaintiff,  his  contract  beieg 
to  convey  the  goods  only.  It  was  eventually  arranged  that  a  verdict 
should  be  taken  for  the  plaintiff  for  11.  Ids.  in  respect  to  the  injuzy  to 
the  goods,  with  leave  to  the  plaintiff  to  move  to  increase  the  damages 
by  the  sum  of  25/.  for  the  personal  injuries. 

Hoggins  now  moved  accordingly.  The  defendant's  liability  is 
independent  of  contract,  the  injury  to  the  plaintiff  being  the  resalt 
of  the  improper  and  unsafe  condition  of  the  cart 

[Parke,  B.  I  tried  a  cause  two  years  ago  under  just  the  sune 
circumstances.  There  is  no  contract  here  to  ^arry  the  plaintiff 
safely,  but  only  her  goods.  The  plaintiff's  getting  into  the  cart  vis 
a  trespass.] 

Supposing  the  plaintiff,  instead  of  being  in  the  cart,  had  been 
walking  or  standing  on  one  side,  and  the  cart  had  fallen  upon  her,  voold 
not  the  defendant  have  been  liable  ?  In  Lynch  v.  Nvrdiny  12  Q.  B.  Rep. 
29,  the  defendant  having  left  his  horse  and  cart  in  the  street,  the  phin- 
tiff,  a  child,  got  upon  the  cart  in  play,  and  in  consequence  of  another 
child  leading  the  horse  on,  the  plaintiff  was  thrown  out  and  boit, 
and  it  was  held  that  the  defendant  was  liable,  although  the  plaintiff 
was  a  trespasser. 

[Parke,  B.  If  the  plaintiff  bad  been  a  grown-up  person,  the  d^ 
fendant  would  not  have  been  held  liable.] 

The  judgment  did  not  proceed  merely  on  the  ground  of  the  plaintiff's 
tender  age,  but  on  the  defendant's  misconduct,  for  it  was  assumed  that 
the  plaintiff  was  wrongfully  in  the  cart  Lord  Denman,  C  J.,  in  de- 
livering the  judgment  of  the  court,  expressly  stated  that  the  plaintiff 
had  done  wrong ;  that  he  had  no  right  to  enter  the  cart,  and  abstain- 
ing from  doing  so  would  have  escaped  the  mischief,  and  yet  the  de- 


COURT  OF  EXCHEQUER,  1853-64.  609 

Ljgo  V.  Newbold. 

fenda.iit  was  held  to  be  liable  for  his  negligence.  In  the  present  case, 
lio^wever,  the  declaration  alleges  that  the  plaintiff  got  into  the  cart 
^writh  the  defendant's  consent.  The  fact  that  the  defendant  was  paid 
fox  the  carriage  of  the  goods,  and  not  for  the  carriage  of  the  plaintiif 
herself,  is  immaterial,  the  defendant  being  equally  bound  to  take  her 
carefully.  Wilson  v.  Brettj  11  Mee.  &  W.  113 ;  s.  c.  12  Law  J.  Rep. 
(n.  s.)  J5xch.  264. 

[Parke,  B.  No  doubt  a  person  who  undertakes  to  provide  for  the 
conveyance  of  another  is  responsible,  although  he  does  so  gratui- 
tously ;  but  the  carman  had  no  right  or  power  to  consent  to  the  plain- 
tiff getting  into  the  cart,  and  the  defendant  is  not  responsible  for  that 
act  of  his  servant  In  Lynch  v.  Nurdin  the  plaintiif  had  taken  as 
much  care  as  could  be  expected  from  a  child  of  his  age.  You  may 
think  yourself  fortunate  that  the  defendant  has  not  brought  an  action 
.  for  the  plaintiff's  trespass. 

Alderson,  B.  Nurdin  v.  Lynch  appears  to  me  to  be  just  the  same 
as  the  case  of  a  child  who  gets  up  behind  a  gentleman's  carriage 
while  it  is  going  on,  and  falls  between  the  wheels,  and  then  brings  an 
action  against  the  owner  of  the  carriage  for  permitting  him  to  do  it, 
while  the  real  negligence  is  that  of  the  parent  who  allows  his  child 
to  be  at  large.] 

Pollock,  C.  B.     There  will  not  be  any  rule  in  this  case.     It  has 
just  been  suggested  that  the  case  of  Nurdin  v.  Lynch  goes  too  far, 
and  would  extend  to  render  owners  of  carriages  liable  for  the  wrong- 
ful acts  of  children  unknown  to  them  in  getting  up  behind  in  the 
absence  of  any  servant  to  prevent  them.     And  if  the  present  case 
were  not  distinguishable  from  that,  I  for  one  should  not  refuse  a  rule. 
But  this  case  is  entirely  distinguishable  from  Nurdin  v.  Lynch,  where 
the   plaintiff   was   allowed  to    recover  for   an    injury   which   was 
occasioned  by  the  negligence  of  the  defendant,  though  the  immediate 
cause  of  the  injury  was  an  act  which,  if  committed  by  a  grown-up 
person  would  have  been  culpable,  was  nevertheless  not  so  blamable 
when  done  by  a  child  of  tender  years,  as  to  make  her  the  sole  de- 
faulter.    In  the  present  case  the  plaintiff  brought  the  mischief  entirely 
on  herself.     If  the  cases  were  not  clearly  distinguishable  in  principle, 
the  court  would  not  have  overruled  the  decision  relied  on  without 
discussion,  but  as  they  are  distinguishable  there  will  be  no  rule. 

Parke,  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

Eide  refused. 
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January  26,  1854. 

PcLtent^  Infringement  of — Plea^  Disallowance  of. 

In  an  action  for  infringement  of  a  patent,  the  conrt  disallowed  the  following  plea:  tbifi 
plaintiff,  having  petitioned  for  letters-patent,  represented  to  the  soiidtor-general,  to  x^ 
the  matter  was  referred,  that  the  invention  consisted  of  matters  mentioned  in  a  paper 
ing  exhibited  to  the  solicitor-general,  (setting  it.  forth,)  who,  confiding  therein,  rep 
that  the  letters-patent  mi|;ht  be  granted  *,  that,  after  the  jp^ant  of  the  letteis-paienL.  ^ 
plaintiff  enrolled  his  specification  in  certain  terms,  and  ralsely  described  ids  in '^ 


therein ;  and  that  so  mach  of  the  invention  as  was  stated  in  the  specification,  was  not  part 
of  the  invention  in  the  paper  writing  and  letters-patent  mentioned,  and  was  not  part  of  tit 
invention  for  which  the  letters-patent  were  granted. 

This  was  a  rule,  calling  on  the  defendant  to  show  cause  why  an 
order  of  Piatt,  B.,  should  not  be  rescinded  or  varied  so  far  as  related 
to  the  liberty  granted  to  the  defendant  to  plead  the  3d  and  4th  pleas. 
The  declaration,  which  was  for  an  infringement  of  the  plaintiff's 
patent,  stated  that  the  plaintiff  was  the  first  inventor  of  a  new 
manufacture,  namely,  of  an  improvement  in  the  preparation  rf 
caoutchouc,  for  rendering  leather,  cloth,  &c.,  waterproof,  and  that 
letters-patent  were  granted  to  him  on  certain  conditions,  which  he 
had  fulfilled,  and  that  the  defendant  infringed  the  plaintiff's  rigbi 
The  third  plea,  allowed  by  Piatt,  B.,  to  be  pleaded,  was  as  foliovs: 
that  the  plaintiff  did,  by  his  petition  to  her  Majesty,  represent  that 
he  had  found  out  an  improvement  in  the  manufacturing  of  caoat- 
chouc,  and  therefore  prayed  her  Majesty  to  grant  him  her  letters- 
patent  for  the  same ;  that  the  petition  was  referred  to  the  attorney 
or  solicitor-general  for  consideration,  and  delivered  to  the  solicitor- 
general  to  consider  and  report  to  her  Majesty  thereon ;  that  whilst 
the  solicitor-general  was  considering  thereon,  the  plaintiff  represeated 
and  suggested  to  him  that  the  invention  consisted  of  certain  matters 
and  things  mentioned  in  a  paper  and  exhibited  to  and  deposited  witb 
the  solicitor-general,  which  paper  was  as  follows.  (The  paper  wm 
then  set  out  in  the  plea.)  That  the  solicitor-general  considered  the 
said  paper  writing,  and  believing  and  confiding  therein,  reported  that 
her  Majesty  might  grant  letters-patent  to  the  petitioner;  that  the 
letters-patent  were  granted  accordingly ;  that  after  the  granting  of 
the  letters-patent  the  plaintiff  caused  a  specification,  as  mention^  in 
the  third  plea,  and  no  other  instrument,  describing  the  nature,  &&) 
of  the  said  invention,  to  be  enrolled  in  chancery  ;  that  the  plaintiff 
did,  by  the  said  specification,  falsely  describe  as  part  of  the  inventioQ 
so  much  of  the  said  supposed  invention  in  the  specification  mentioned 
as  the  plaintiff  by  his  specification  thirdly  claimed,  and  what  is 
claimed  in  these  words.  [The  terms  were  then  set  out]  That  so 
much  of  the   said  supposed  invention  in  the  specification  thereby 
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cLaimed  as  his  invention  was  not  part  of  the  supposed  invention  in 
the  said  petition  and  paper  writing  and  letters-patent  mentioned,  and 
^wrsis  not  any  part  of  the  supposed  invention  for  which  her  Majesty 
granted  the  letters-patent. 

fhe  fourth  plea  was  similar  in  substance,  stating  the  plaintiff  to 
bave  acted  with  regard  to  the  second  clause  in  the  specification  in 
tlie  same  manner  as  he  had  done  with  regard  to  the  third  clause. 

Atherton  and  Russell  showed  cause.  The  pleas  are  good  in  substance. 
[Martin,  B.   The  pleas  amount  to  an  argumentative  traverse  of  the 
specification.] 

The  pleas  are  objected  to  by  the  plaintiff  on  the  ground  of  their 
tending  to  embarrass  him.     But  there  is  no  foundation  for  such  a 
suggestion.     Questions  similar  to  those  now  proposed  to  be  raised 
l>y  these  pleas  have  arisen  in  two  cases.     One  in  Orossley  v.  Potter^ 
tried  before  the  Chief  Baron  at  the  Middlesex  Sittings  in  last  year, 
and  another  of  Onions  v.  Crowley,  which  was  tried  at  the  last  Liver- 
pool Assizes.     Again,  in  Hancock  v.  Smith,  Coleridge,  J.,  at  chambers, 
made  an  order  for  permitting  a  plea  similar  to  the  present  to  be 
pleaded,  and  that  order  w^as  never  appealed  against     This  plea,  in- 
stead of  embarrassing  the  plaintiff,  gives  him  fuU  information  as  to 
the  intended  defence. 

[Pollock,  C.  B.  The  objection  to  this  plea  is  that  it  is  pleading 
evidence. 

Alserson,  B.  The  defence  is,  that  the  patent  was  granted  for 
something  not  stated  in  the  specification.] 

Thesiffer  and  Webster,  in  support  of  the  rule,  were  not  called  upon. 

Fer  Curiam}  The  rule  must  be  absolute  for  rescinding  this  order. 
The  defendant  may  plead  nan  concessit  and,  if  he  pleases,  a  plea  that 
the  invention  described  in  the  specification  was  not  the  invention  for 
w^hich  the  letters-patent  were  granted. 

Ride  (absolute. 


The  Bishop  op  London  v.  M'Niel.* 

Janaory  SO,  1854. 

Band,  Action  on  —  Payment  into  Court. 

In  an  action  on  a  bond,  mone  j  cannot  be  paid  into  court 

In  an  action  on  an  administration  bond,  breaches  were  assiened  in  the  declaratIon»  and  tho 
defendant,  bj  way  of  plea,  set  oat  the  condition,  and  paid  money  into  court  a«  to  MrtalQ 
breaches,  and  as  to  the  residae  averred  performance  or  excuse  for  non-porformautw  i  -^ 

Held,  that  tb&  plaintiff  was  entitled  to  strike  out  tho  whole  plea,  and  proceed  tu  tt^MM^  Amvi^ 


1  PoixocK,  C.  B.,Farke,  R,  Aldersok,  B.,  and  MARTilfi  U> 
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Declaration  od  a  bond  given  by  the  defendant  for  tfae  due  adminifr- 
tration  by  one  C.  Broadwood  of  the  estate  and  effects  of  A.  Brotd- 
wood,  deceased,  setting  out  several  breaches.  The  defendant  setont 
the  condition  in  his  plea,  and  pleaded  as  to  so  much  as  relates  to  tke 
said  C.  Broadwood  not  making  and  exhibiting  in  the  Coosbtoiy 
Court  a  true  and  perfect  inventory  of  the  goods  and  chattels  of  the 
said  A.  Broadwood,  ^^  the  defendant  brings  into  coart  the  stun  of  li, 
and  says  that  the  same  is  sufficient  to  satisfy  the  said  breaches,^  aod 
as  to  the  said  residue  he  averred  performance  or  excuse  for  aos- 
performance. 

A  rule  had  been  obtained  calling  on  the  defendant  to  show  caoae 
why  the  plea  should  not  be  struck  out     Against  which  — 

Henderson  showed  cause.  The  plea  is  good  under  the  70th  and 
71st  sections  of  the  Common  Law  Procedure  Act,  by  which  payraeat 
into  court  is  permitted  in  all  actions,  with  certain  exceptions,  by  vaj 
of  compensation  or  amends.  If  the  payment  is  sufficient,  it  is  a  bar 
to  future  proceedings. 

[Parke,  B.  What  judgment  would  be  given  if  the  jury  should 
think  the  amount  sufficient  ?  The  plaintiff  would  lose  the  benefit  of 
the  statute  8  &  9  Will.  3,  c.  11.  The  payment  is  only  for  the  bceadi, 
but  the  judgment  ought  to  be  for  future  breaches.] 

It  is  unreasonable  that  for  a  breach  by  which  only  nominal  damages 
are  caused,  a  judgment  should  be  entered  up  for  a  large  amount,  aod 
so  bind  the  defendant's  lands.  At  any  rate,  the  plea  raises  a  fit  ques- 
tion for  argument  on  demurrer,  and  it  is  not  calculated  to  prejodioe, 
embarrass,  or  delay  the  fair  trial  of  the  action,  so  as  to  come  witbia 
the  52d  section.  It  is  right  in  form,  and  the  defendant  ought  not  to 
be  deprived  of  bringing  error.^ 

[Pollock,  C.  B.  We  certainly  ought  not  to  interfere  on  motioa, 
unless  the  matter  is  perfectly  clear.] 

The  application  ought,  in  any  case,  to  be  limited  to  the  first  plea. 

Raymond,  in  support  of  the  rule.  The  plea  is  altogether  bad,  aod 
within  the  provision  of  the  52d  section.  It  is  only  one  plea  sepaiated 
into  several  parts.  The  declaration  is  on  the  bond,  and  the  defaidant 
has  pleaded  to  the  condition  instead  of  to  the  bond  itself.  The  only 
answer  he  could  have,  would  be  complete  performance  of  all  the  parts 
of  the  condition.  By  admitting  the  breach  of  any  one,  he  entities 
the  plaintiff  to  judgment  The  70th  section  is  only  a  reenactmeiit 
of  3  &  Will.  4,  c.  42,  B.  21,  and  Enghmd  t.  Waison,  9  Mee.  &;  W. 
333 ;  decided  that  payment  into  court  could  not  be  pleaded  in  an 
action  on  a  bond.  Besides,  the  96th  section  expressly  excludes  tiie  d 
'  &  9  Will.  3,  c.  11,  from  the  operation  of  the  act. 

Parke,  B.    It  is  unquestionably  a  bad  plea.    It  is  no  answer  to 

^  Althougli  in  modem  times  no  instance  has  occQired  of  a  bill  of  exceptions  beiag 
tendered  because  a  plea  has  been  disallowed,  it  would  seem  to  lie  in  such  cases.  See 
authorities  cited  in  Baymond  on  Bilb  of  Exceptions,  64,  55. 
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khe  action,  but  is  pleaded  to  the  damages.  The  70th  section  of  the 
dJonamon  Law  Procedure  Act  applies  only  where  the  money  is  paid 
Sm^  satisfaction  of  the  cause  of  action.  The  plaintiff  is  entitled  to 
j^Cftdgment  as  security  against  future  damages.     If  there  had  been 

jugment  by  default  on  a  common  declaration,  the  plaintiff  would 
■  liave  bad  to  assign  breaches,  (  Webb  v.  JameSy  8  Mee.  &  W.  645,)  but 

here  they  are  assigned  in  the  declaration.     It  is  only  one  plea,  and  the 

^^v-hole  must  be  struck  out,  and  the  damages  can  be  assessed  by  the 

master  or  a  common  jury. 

Aldbrson,  B.     The  explanation  given  by  my  brother  Parke  gives 
full  effect  to  the  52d,  70th,  and  96th  sections. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


The  South-Eastern  Railway  Company  v.  The  European  and 
American  Electric  Printing  Telegraph  Company,  and  Fbend.^ 

January  16, 1854. 

Trespass  —  Railway  crossing  Highway  —  Meaning  of  "  Directly 

acrossJ^ 

The  European  and  American  Electric  Printing  Telegraph  CompanT^B  Act,  14  &  15  Vict. 
c.  135,  8.  87,  |tfOTide8  that  the  company  may  lay  down  and  place  their  pipes,  &c.,  under 
any  public  roans,  streets,  and  highways,  and  along  or  across  such  places  tor  the  purpose 
of  the  telegraph,  and  break  up  the  pavement  or  sod  for  that  purpose  ;  but  that  nothing  in 
this  provision  contained  shall  extend  to  any  railway  or  canal,  except  that  it  shall  be  lawful 
for  the  company  to  carry  their  wires,  pipes,  &c.,  "  directly,  but  not  otherwise,  across  any 
railway  or  canal/'  The  South-Eastern  Kailway  Company,  in  pursuance  of  the  provisions 
of  their  act,  had  carried  their  railway  on  a  level  across  a  part  of  the  public  highway  in  the 
city  of  Canterbury,  the  public  having  the  full  use  of  the  highway,  except  whe(i  the  trains 
were  passing :  — 

Seldf  that  the  highway  was  not  a  highway  within  the  meaning  of  the  European  and  Ameri- 
can Electric  Printing  Telegraph  Company's  Act,  and  that  it  was  an  act  of  trespass  to  dig 
and  bore  under  the  railway  for  the  purpose  of  carrying  the  telegraph  under  the  spot  where 
the  railway  crossed  the  highway. 

The  declaration  stated  that  the  plaintiffs,  before  and  at  the  time  of 
the  committing  by  the  defendants  of  the  acts  hereinafter  mentioned, 
were  proprietors  and  possessed  of  a  certain  railway,  made  by*  the 
plaintiffs  under  and  by  virtue  of  the  7  &  8  Vict.  c.  25,  intituled  "  An 
act  to  enable  the  South-Eastern  Railway  Company  to  make  a  rail- 
way from  the  said  South-Bastern  Railway,  near  Ashford,  to  the  city 
of  Canterbury,  and  the  towns  of  Ramsgate  and  Margate,  and  to  join 
the  Canterbury  and  Whitstable  Railway,"  which  said  railway  in  the 
said  act  of  parliament  mentioned,  and  thereby  authorized  to  be  made, 


1  22  Law  J.  Rep.  (n.  s.)  Exch.  118 ;  9  Exchequer  Rep.  863  ;  2  Com.  Law  Rep.  467. 
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had  been  and  was  before  and  at  the  time  of  the  committing  by  tke 
defendants  of  the  acts  hereinafter  mentioned  doly  made  and  eooh 
pleted,  and  was  then  in  use  as  a  railway  for  the  passing  and  repassing 
of  engines  and  carriages  thereon,  and  which  said  railway,  at  a  €%rtaiB 
place  in  the  parish  of  St  Danstan,  in  the  city  of  CaDterbory,  tbea 
crossed  and  still  crosses  a  certain  public  road  there  on  the  level,  under 
and  by  virtue  of  the  authority  of  the  said  act  of  parliament  in  tint 
behalf,  and  that  on  the  12th  of  October,  a.  d.  1852,  the  said  A.  B. 
Frend  and  the  said  European  and  American  Electric  PriDtiog  Tele- 
graph Company,  by  the  said  A.  6.  Frend  and  others,  as  the  servants 
and  agents  of  the  said  European  and  American  Electric  Printing 
Telegraph  Company  in  that  behalf,  dug  and  bored  into  and  unda 
the  said  last-mentioned  railway  at  the  said  place  where  the  said  last* 
mentioned  railway  so  crossed  the  said  public  road  as  aforesaid,  aifl 
also  dug  and  bored  partly  in,  into,  and  through  the  soil  and  ballaat 
of  the  plaintiffs,  being  part  of  the  said  last-mentioned  railway,  and 
of  the  structure,  foundation,  and  support  thereof,  and  partly  in,  intO| 
and  through  the  said  public  road  there,  and  the  stnictnre  and  soil 
thereof,  and  without  leave  or  license,  and  against  the  will  of  the  plaiih 
tiffs  laid  down  and  placed  divers  wires,  pipes,  and  tubes  under  the 
said  railway  and  road  there,  and  so  near  to  the  surftioe  thereof  respe<> 
tively,  and  in  such  position  and  manner  as  thereby  to  cause  oui- 
drance  and  obstruction  in  and  to  the  necessary  repairs  by  the  plaintiii 
of  the  said  railway  and  road,  and  to  make  the  said  repairing  thereof 
respectively  more  difficult,  and  kept  and  continued  there  the  said 
wires,  pipes,  and  tubes  so  placed  until  the  commencement  of  thb 
suit,  doing  damage  there  to  the  plaintiffs  as  aforesaid. 

Plea  —  That  the  said  European  and  American  Elecb-ic  Printiog 
Telegraph  Company  in  the  declaration  mentioned  are  a  body  iocoh 
porate,  and  are  the  European  and  American  Electric  Printing  Tde- 

fraph  Company  mentioned  in  the  European  and  Americap  Electric 
^rinting  Telegraph  Company's  Act,  1851,  and  the  said  road  in  the 
declaration  mentioned,  was,  at  the  time  of  the  doing  of  the  several 
things  in  the  declaration  and  in  this  plea  mentioned,  and  still  is  a  pub- 
lic road,  street,  highway,  and  thoroughfare  in  and  leading  through  the 
city  and  county  of  the  city  of  Canterbury ;  and  the  same  compaof, 
after  the  passing  of  the  same  act,  having  occasion  and  desiring,  io 
the  exercise  of  the  powers,  rights,  and  privileges  given  to  and  vested  in 
the  same  company  by  the  same  act,  and  for  the  purposes  of  the  un- 
dertaking in  the  same  act  mentioned,  and  for  working  under  and  by 
virtue  and  according  to  the  intent  of  the  same  act,  the  several  inven- 
tions  in  the  same  act  mentioned,  to  carry  directly  across  the  said 
railway  the  said  wires,  pipes,  and  tubes,  by  laying  down  and  placingt 
keeping,  and  continuing  as  hereinafter  Dientioned,  under  the  said  rail- 
way and  road,  the  said  wires,  pipes,  and  tubes  in  manner  and  form  as  in 
the  declaration  mentioned,  they,  the  said  company,  by  their  said  ser* 
vants,  in  their  own  right,  and  the  said  A*  B.  Frend,  as  the  servant  of 
the  same  company,  and  by  command  of  the  same*company,  did,  in 
and  by  the  exercise  and  execution  of  the  said  powers,  rights,  "aiid 
privileges,  and  for  the  purposes  of  the  same  undertaking,  and  {(« 
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^working  the  said  inveDtions,  and  for  the  purpose  of  such  intended 
electric  telegraph  of  the  said  company,  as  in  the  same  act  mentioned, 
and  for  no  other  purpose  whatsoever,  and  in  pusuance  and  according 
.to  the  true  intent  and  meaning  of  the  same  act,  break  up  and  open 
the  pavement  and  soil  of  the  said  public  road  at  the  place  where  the 
said  railway  so  crosses  the  said  public  road  on  the  level,  as  in  the 
declaration  mentioned,  and  carry  directly,  but  not  otherwise  across 
the  said  railway  and  so  and  in  such  manner,  and  at  such  place  and 
time  as  not  in  anywise  to  damage  or  be  likely  to  damage  the  said 
railway  or  any  of  the  works  connected  therewith,  or  at  all  to  interrupt 
or  interfere  with  the  use  thereof,  or  the  passage  or  conveyance  of 
trafBc  along  the  same,  the  said  wires,  pipes,  and  tubes,  by  laying 
down  and  placing,  keeping,  and  continuing  under  the  said  railway  and 
road  the  said  wires,  pipes,  and  tubes  as  in  the  declaration  mentioned, 
the  said  wires,  pipes,  and  tubes  then  and  there  being  the  wires,  pipes, 
and  tubes  of  the  same  company,  and  the  said  wires,  pipes,  and  tubes, 
and  the  said  carrying,  laying  down,  placing,  and  keeping  and  continuing 
of  the  same  as  aforesaid,  then  and  there  being  necessary  and  conve- 
nient for  the  purpose  of  the  said  intended  electric  telegraph,  and  in 
so  doing  and  in  such  exercise  of  the  said  powers,  rights,  and  privi- 
leges, and  for  the  purpose  aforesaid,  they,  the  same  company,  by  their 
said  servants,  in  their  own  right,  and  the  said  A.  B.  Frend,  as  the 
servant  and  by  the  authority  and  command  of  the  same  company, 
necessarily  and  unavoidably  a  little  dug  and  bored  into  and  under  the 
said  railway,  at  the  said  place  where  the  said  last-mentioned  railway 
so  crossed  the  said  public  road  as  aforesaid,  and  also  necessarily 
and  unavcAdably  a  little  dug  and  bpred  partly  in,  into,  and  through  the 
said  soil  and  ballast  of  the  said  plaintiffs,  and  partly  in,  into,  and 
through  the  said  soil  and  ballast  of  the  said  plaintiffs,  and  partly  in, 
into  and  through  the  said  public  road  there  and  the  structure  and 
soil  thereof,  in  manner  and  form  as  in  the  declaration  alleged,  but  so 
and  in  such  manner  and  only  at  such  place  and  time  as  not  in  any- 
•wise  to  damage  or  be  likely  to  damage  the  said  railway  or  any  of 
the  works  connected  therewith,  or  at  all  to  interrupt  or  interfere  with 
the  use  thereof,  or  the  passage  or  conveyance  of  traffic  along  the  same 
within  the  meaning  of  the  said  act  of  parliament,  and  doing  as 
little  damage  to  the  plaintiffs  as  might  be  on  the  occasion  aforesaid, 
and  being  ready  and  willing  and  oflfering  before  and  at  the  time  of 
the  committing  the  said  several  acts,  and  being  at  all  times  since 
ready  and  willing  to  make  compensation  for  all  damage  caused  or  to 
be  caused  to  the  plaintiffs  by  reason  of  the  premises,  according  to  be 
true  intent  and  meaning  of  the  same  act,  which  are  the  matters  com- 
plained of  in  the  declaration.  And  the  defendants  further  say,  that 
before  the  said  doing  of  any  of  the  matters  and  things  above  men- 
tioned, the  same  company  gave  to  the  persons  under  whose  control 
and  management^ the  said  public  road  then  was,  notice  in  writing  of 
the  intention  ofJ^iie  same  company  so  to  open  and  break  up  the  same, 
and  to  do  the  matters  and  things  aforesaid  more  than  three  days 
before  the  commencement  of  the  said  operation,  according  to  the 
true  intent  and  meaning  of  the  same  act,  and  of  the  provision  in  the 
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same  act  in  that  behalf  contained.  And  the  said  public  road  was  9 
broken  up  as  aforesaid  under  the  superintendence  of  the  said  persons 
so  having  the  control  and  management  of  the  same  as  aforesaid^ 
and  attending  to  such  plan  as  was  agreed  upon  between  the  said 
persons  and  the  same  company,  according  to  the  true  intent  and 
meaning  of  the  same  act. 

Replication  —  That  at  the  times  of  the  committing  of  the  wrongs 
complained  of,  there  was  nothing  to  prevent  the  defendants  from 
carrying  the  said  wires,  pipes,  and  tubes,  and  they  might  and  could 
have  carried  the  same  directly  across  the  said  railway  without  di^ng 
and  boring  into  and  under  the  same,  and  in,  into,  and  through  the 
said  soil  and  ballast  of  the  plaintiffs,  and  that  after  and  by  reason  of 
the  wrongs  complained  of,  the  repair  and  renovation  of  parts  of  the 
said  soil  and  ballast  of  the  plaintiffs  being  part  of  the  said  railway, 
became  and  was  in  some  measure  less  easy^and  convenient  by  reason 
of  the  necessity  of  avoiding  or  interfering  with  the  said  wires,  pipes, 
and  tubes,  in  the  course  of  such  repair  and  renovation. 

Demurrer  and  joinder. 

IL  Clarke^  in  support  of  the  demurrer.  The  main  question  raised 
in  these  pleadings  is  the  extent  of  the  powers  given  by  the  European 
and  American  Electric  Printing  Telegraph  Company's  Act,  14  &;  15 
Vict.  c.  135,  where  it  is  necessary  to  pass  a  line  of  railway.  Tbe 
material  sections  are  sections  37  and  38.' 

[Parke,  B.  The  37th  section  gives  power  to  go  under  a  highway, 
but  not  under  a  railway.] 

The  spot  in  question  was  part  of  the  Canterbury  and  WhitstaUe 
turnpike  road,  and  did  not  cease  to  be  a  highway  because  the  rail- 
way passed  over  it  at  certain  times.  By  their  act,  the  7  &  8  Vict  c. 
25,  s.  15,  turnpike  roads  in  general  may  be  taken  over  the  railway,  or 
the  railway  over  turnpike  roads ;  and  by  section  18  it  is  expressly 
enacted  that  the  passage  over  this  turnpike  road  is  to  be  free  and 


I  Section  87  enacts,  '*  That  it  shall  be  lawfnl  for  the  company  from  time  to  time  to 
lay  down  and  place  under  any  public  roads,  streets,  highways,  and  other  thoroogfafixts. 
and  either  along  or  across  such  places,  any  wires,  pipes,  or  tabes  which  shall  or  maj  be 
necessary  or  convenient  for  the  purposes  of  any  electric  or  other  telegraph,  or  intended 
electric  or  other  telegraph,  and  m>m  time  to  time  to  alter,  repair,  amend  and  i«ui.4ate 
the  same,  and  for  sucn  purpose  to  break  up  or  open  the  pavement  or  soil  of  any  ssch 

S laces,  the  company  domg  as  little  damage  as  mar  be,  and  making  compensation  fir  all 
amaffc  to  be  caused  thereby  to  the  parties  who  shall  have  sustained  such  damage; 
provided  that  nothing  in  this  present  provision  contained  shall  extend  or  apply  to  sdt 
railway  or  canal,  or  to  any  of  the  worJks  or  conveniences  connected  with  any  ranwsy 
or  canal,  except  that,  subject  to  the  provisions  of  this  act,  it  shall  be  lawlid  for  the 
company  to  carry  their  wires,  pipes,  and  tubes,, directly,  but  tiot  otherwise,  across  any 
railway  or  canal,  but  so  and  in  such  manner  and  only  at  such  place  and  time  as  not  in 
any  wise  to  dama^  or  be  Ukely  to  damage  the  railway  or  canal  in  any  of  the  w<»b 
connected  therewith,  or  at  all  to  interrupt  or  interfere  with  the  use  thereof,  or  the  pas- 
sage and  conveyance  of  traffic  along  the  same."  ^ 

Section  38  enacts,  **  That  before  any  street  shall  be  opened  ^  broken  up  by  tbe 
company,  they  shall  give  to  the  persons  under  whose  control  or  management  such  streei 
may  be,  or  their  clerk  or  surveyor,  notice  in  writing  of  their  intention  to  open  or  hrttk 
up  the  same,  three  days  at  least  before  the  commencement  of  such  operation.** 
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open,  except  at  the  time  when  any  engine  or  carriage  may  be  cross- 
ing the  same  on  the  railway.  The  company,  therefore,  only  acquired 
an  easement  and  not  any  property.  The  Electric  Telegraph  Com- 
pany have,  therefore,  done  only  what  they  might  do  by  their  act  of 
parliament,  in  taking  their  tubes  under  this  public  road. 

[  Alderson,  B.  If  it  is  a  highway  with  a  railway,  it  is  not  a  high- 
way. 

Martin,  B.  It  is  very  reasonable  to  say  the  Electric  Telegraph 
Compaay  shall  not  undermine  the  railroad  by  carrying  the  wires 
under  itj 

The  plea  expressly  avers  that  the  requirements  of  the  act  were 
complied  with  as  to  notice  and  ai^  to  compensation.  Where  a  party 
is  entitled  only  to  an  easement  which  is  interfered  with  under  the 
powers  of  an  act  of  parliament,  he  cannot  bring  trespass,  but  should 
apply  for  compensation.  Tliicknesse  v.  The  Lancaster  Railway  Com' 
pant/j  4  Mee.  &  W.  472.  Here  the  replication  shows  that  there  was 
no  damage  done  until  after  thcwrongs  complained  of.  It  wouU  be 
highly  inconvenient  if  the  electric  wires  must  be  carried  at  a  HRght 
over  a  railway.  He  also  cited  Sample  v.  The  London  and  North  West' 
em  Railway  Company,  1  Ilail.'&  Can.  Cas.  481,  and  stated  that  Lord 
Campbell,  C.  J.,  bad  in  another  case  at  Nisi  Prius  ruled  that  the  con- 
struction now  contended  for  was  correct. 

Willesj  contra,  was  not  called  upon. 

Parke,  B.  I  am  of  opinion  that  the  plaiutifTs  are  entitled  to  judg- 
ment. They  are  a  railway  company  incorporated  by  an  act  of  par- 
liament, which  among  other  things  empowers  them  to  make  their 
railroad  across  a  level  which  is  part  of  a  highway.  They  do  not,  it 
is  true,  acquire  a  property  in  the  highway,  but  they  have  the  right  of 
passing  at  all  times,  and  they  have  the  property  in  the  materials 
necessary  to  make  the  railway,  such  as  sleepers,  &c.,  and  they  com- 
plain in  their  declaration  that  the  defendants  have  dug  and  bored 
tinder  the  railway  so  situated  so  as  to  cause  an  interference  with  and 
be  injurious  to  their  rights  by  obstructing  the  repairs  to  the  railway. 
The  defendants  justify  under  the  provisions  of  the  14  &  16  Vict.  c. 
13d,  but  they  have  no  such  power  unless  it  b^  given  under  the  37th 
section,  and  the  question  is,  whether  they  have  acted  within  that 
section.  [His  lordship  read  the  section  and  proceeded.]  They  are 
empowered  to  place  wires,  pipes,  and  tubes,  ^c,  under  any  highway ; 
but  as  to  railways,  they  can  only  carry  their  wires,  pipes,  and  tubes, 
directly  across  a  railway.  Across  seems,  therefore,  different  from 
under,  and  the  power  to  carry  "  across  "  does  not  enable  them  to  go 
under.  It  may  be  that  this  prohibition  would  not  apply  if  the  rail- 
way were  carried  over  a  highway  at  a  great  height,  for  then  the  high- 
way and  railway  might  be  considered  to  be  independent  of  each 
other.  Even  if  "  across  "  could  be  construed  equivalent  to  under,  the 
conditions  in  the  latter  part  of  the  section  must  be  complied  with, 
whereas  it  is  clear  that  those  conditions  have  not  been  complied  with 
VOL.  XXIV.  44 
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in  the  present  instance,  for  the  defendants  have  done  what  was  t 
damage  to  the  railway. 

Alderson,  B.  I  am  of  the  same  opinion.  Looking  at  the  37tb 
section,  the  defendants  have  no  power  to  carry  the  wires  and  tubes 
under  a  railway  situated  as  that  of  the  plaintiffs  is. 

Martix,  B.  The  plea  is  bad.  The  railway  of  the  plaintifis  crossed 
the  highway  upon  a  level,  and  their  property  is  imposed  upon  the 
highway,  and  the  defendants  seek  to  justify  breaking  up  the  railway. 
But  the  statute  confers  no  such  right,  and  it  is  reasonable  that  they 
should  be  required  to  adopt  some  other  mode  of  passing  the  railwaj. 

Judgment  for  the  plaintifs. 


Proctor  and  Wife  v.  Brotherton.* 

January  3, 1854 

Staying  Proceeding's —  Oosts^  Security  for — Husband  and  Wtfe^ 

Executrix, 

An  action  haying  been  brongfat  by  a  married  woman  as  executrix,  in  which  her  hmfoand  wts 
made  co-plaintiff,  the  court  rerased  to  order  the  m^ceedings  to  be  stayed  altogether,  bflk 
ordered  tnej  shoold  be  stayed  until  security  was  giyen  to  the  husband  b^  the  attocney 
against  the  costs  of  the  action,  the  affidayits  showing  that  the  husband  and  wife  weie  linof 
separate,  and  that  the  action  was  brought  without  his  sanction  and  against  his  will. 

Milward  moved  for  a  rule,  calling  on  the  attorney  appearing  on  the 
record  as  the  attorney  for  the  plaintiffs  to  show  cause  w^hy  the  suit 
should  not  be  set  aside  and  all  the  proceedings  stayed.  The  affida- 
vits show  that  the  action  is  in  respect  of  debts  due  to  the  female 
plaintiff  as  executrix,  and  that  the  attorney  has  been  employed  by 
her  without  the  consent  and  against  the  will  of  her  husband,  and 
that  the  plaintiffs  are  living  separate.  It  is  now  settled  that,  siooe 
the  husband  is  answerable  for  the  wife's  acts,  she  is  not  capable  of 
doing  any  act  of  administration  which  may  be  to  the  prejudice  of  her 
husband  without  his  concurrence,  (Williams  on  Executors,  825,)  and 
she  has  no  right  to  sue  against  bis  will,  or  to  employ  an  attorney. 
The  husoand  will  be  answerable  for  the  due  administration  of  the 
assets,  and  the  wife  should  not  be  allowed  to  proceed  so  as  to  get  the 
money  into  her  hands,  or  those  of  the  attorney  appointed  by  her. 

Hugh  HUl  showed  cause  in  the  firsfc  instance.  It  is  clear  from  the 
affidavits  in  answer  that  the  wife  is  living  separate  from  her  husband 


1  28  Law  J.  Bep.  (n.  b.)  Ezch.  116 ;  9  Exchequer  Bep.  486 ;  2  Com.  Law  Bep^  496. 
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^^svdth  bis  assent,  and  he  cannot  interpose  to  prevent  her  calling  in  the 
property  of  the  testator.  In  Ihn^ll  v.  Newmany  4  B.  &  Aid.  419,  where 
^tie  husband,  who  lived  separate  from  his  wife  under  a  deed,  and  the 
-virife,  as  executrix,  brought  an  action,  the  court  would  not  allow  a 
release  given  by  the  husband  to  be  pleaded. 

[Pollock,  C.  B.  The  ground  of  that  decision  was,  that  it  was  a 
fraud.] 

In  Chambers  v.  Dortaldsonj  9  East,  471,  the  court  refused  to  stay 
the  proceedings  where  an  attorney  brought  an  action  for  the  wife, 
although  the  husband  joined  with  the  defendant  in  the  application* 
Here,  it  does  not  appear  that  the  defendant  joins  in  the  application. 

Milward  stated  he  appeared  for  the  defendant  as  well  as  the  hus- 
band ;  but  cited  Hubbart  v.  Phillipsj  13  Mee.  &  W.  702,  to  show  that 
either  might  make  the  application. 

JPer  Ouriam}  The  rule  will  be  absolute  to  stay  the  proceedings 
until  security  is  given  to  the  satisfaction  of  the  master  to  indemnify 
tb^  husband  against  the  costs  of  the  action.  We  cannot  grant  the 
rule  to  stay  the  action  altogether,  for  we  should  be  prejudicing  the 
collection  of  the  assets  of  the  testator,  and  the  administration  of  the 
estate  in  due  course. 

Rule  absolute^  accordingly. 


Chaplin  v.  Levy.* 

February  2,  1852. 

Bill  of  Exchange  —  Admission  of  Acceptance^  Effect  of 

Where,  in  an  action  against  the  acceptor  of  a  bill  of  exchange,  plea,  rum  acceptavit,  the  de- 
fendant's attorney  signed  an  admission  that  the  acceptance  was  in  the  handwriting  of  the 
defendant,  without  adding  the  usnal  clause,  "  saving  all  just  exceptions  to  the  admissibility 
of  evidence  " :  — 

Uddf  that  the  jorr  were  warranted  in  finding  for  the  plaintiff,  notwithstanding  the  non-pro- 
dnction  of  the  bilL 

This  was  an  action,  by  the  plaintiff,  against  the  defendant,  as  the 
acceptor  of  a  bill  of  exchange. 

Plea  —  denying  the  acceptance. 

At  the  trial  before  Erie,  J.,  at  the  last  Liverpool  Summer  Assizes, 
the  facts  were  these :  the  plaintiff  put  in  evidence  the  following 
admission,  signed  by  the  defendant's  attorney:  —  "I  hereby  admit 
the  acceptance  of  the  bill  of  exchange,  on  which  this  action  is  brought, 
is  in  the  handwriting  of  the  defendant"  The  bill  itself  was  not  pro- 
duced, and  no  notice  to  produce  it  had  been  given  by  the  defendant. 

1  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Martin,  B. 

»  28  Law  J.  Rep.  (n.  b.)  Exch.  117;  9  Exchequer  llep.  631  j  2  Com.  Law  iUjp.  117. 
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Under  these  circamstances,  it  was  objected,  for  the  defendant,  that 
the  bill  itself  ought  to  be  produced.  '  The  learned  jadge  OTerroIed  \kt 
objection,  holding  that  the  admission  itself  afforded  primd  facie  evi> 
dence  for  the  jury,  and  rendered  the  prodaction  of  the  bill  nnneoe»- 
sary,  and  under  his  direction  the  plaintiff  bad  a  verdict 

A  rule  nisi  for  a  new  trial  having  been  obtained,  on  the  groond  of 
misdirection,  ^ 

Manisiy  showed  canse.  The  admission  of  the  defendant's  attorney 
rendered  it  unnecessary  for  the  plaintiff  to  produce  the  bill ;  then 
was  at  least  evidence  upon  which  the  jury  were  warranted  in  findiag 
a  verdict  for  the  plaintiff  If  a  defendant  writes  a  letter  stating  that 
on  a  certain  day  he  accepted  a  bill  of  a  particular  amount^  at  three 
months,  and  a  writ  is  sued  out  immediately  on  the  expiration  of  that 
period,  and  a  bill  of  that  description  is  declared  upon,  that  would  be 
primd  facie  evidence,  on  which  the  jury  might  act,  although  the  bill 
itself  might  not  be  produced.  Vane  v.  H^vUiingion^  2  DowL  P.  C 
(n.  s.)  757,  may  be  relied  on  by  the  other  side,  but  is  not  in  point 
That  case  decides  that  a  party  who  has  admitted  his  handwriting  to 
a  bill  of  exchange  may,  when  the  bill  is  produced,  object  to  the  sat- 
ficiency  of  the  stamp ;  but  there  the  bill  was  produced,  and  moreoTcr 
the  admission  contained  the  proviso,  *^  saving  all  just  exceptions  io 
the  admissibility  of  such  evidence."  In  Marshall  v.  Greenj  I  Ry.  & 
M.  41,  it  was  ruled,  that  a  plaintiff  is  bound  to  produce  a  bill  or  note 
on  an  inquisition  after  judgment  by  default;  but  the  reason  ther^ 
given  that  the  jury  may  see  whether  there  is  any  indorsement  of 
payment  on  it,  does  not  apply  here.  Lane  v.  Mullins^  1  Dowl.  P.  C. 
562,  is  in  point  There,  after  judgment  for  the  plaintiff,  on  demurrer 
to  a  plea  to  a  count  on  a  bill  of  exchange,  the  plaintiff,  on  a  trial  i(f 
assess  the  damages,  and  upon  other  issues,  was  held  entitled  to  a 
verdict  for  the  amount  of  the  bill,  without  producing  it  The  coort 
there  distinguished  Marshall  v.  Griffin^  and  said,  '*  It  would  be  an 
abuse  of  the  power  of  the  court  to  compel  the  production  of  a  bill 
for  the  sole  purpose  of  seeing  whether  a  stamp  of  one  penny  less  than 
what  the  law  requires  had  been  affixed  to  it"  (He  was  then  stopped 
by  the  court) 

Templey  contra,  for  the  defendant,  in  support  of  the  rule.  The  plea 
of  non  acceptavit  put  in  issue  not  merely  the  defendant's  handwriting, 
but  also  the  validity  of  the  bill.  The  plaintiff  was  bound,  therefore, 
to  produce  the  instrument,  that  the  court  might  see  whether  it  was 
duly  stamped,  or  whether  it  was  such  an  instrument  as,  being  un« 
stamped,  rendered  the  party  making  it  liable  to  a  penaltv  under  the 
10th  section  of  the  31  Geo.  3,  c  25.  Again,  the  plea  m  this  case 
puts  in  issue  the  fact  whether  the  bill  has  been  altered  or  not,  and, 
therefore,  the  bill  itself  ought  to  be  produced. 

[Parke,  B.  The  defendant  should  have  inserted  in  his  admission 
the  clause  *<  saving  all  just  exceptions."] 

He  cited  and  referred  to  Davis  v.  Dodd,  4  Taunt  602 ;  Hansards. 
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JE^^abinson^  7  B.  &  C.  90 ;  Clay  v.  Crofts,  20  Law  J.  Rep.  (n.  s.)  Exch, 
361 ;  s.  c.  6  Eng.  Rep.  485 ;  Poole  v.  Smith,  Holt's  N.  P.  144  ;  and 
JOHoyer  v.  Collins,  7  Exch.  Rep.  639 ;  s.  c.  12  Eng.  Rep.  632, 

Parke,  B.     I  think  this  rule  mast  be  discharged.     It  mast   be 

assumed,  under  the  circamstances  of  this  case,  that  the  bill  is  a  proper 

bill.     The   admission   made  by   the   defendant's  attorney  afforded 

jy-rima  facie  evidence  on  behalf  of  the  plaintiff,  which  might  have  been 

re  batted.     The  truth  is,  that  admission  went  too  far ;  it  ought  to  have 

oontained  a  "  saving  of  all  just'  exceptions."     Without  doubt  the 

defendant,  by  taking  a  proper  course,  might  have  shown  that  the  bill 

ixrsts  improperly  stamped,  for  he  might  have  given  a  notice  to  produce 

the  bill,  and  upon  its  non-production  might  have  given  notice  of  its 

contents  ;  but  here  no  such  notice  had  been  given.     AH  that  we  have 

to  decide  is,  that  the  judge  was  right  in  the  view  he  took  of  this  case, 

stnd  that  there  was  evidence  which,  being  unanswered,  justified  the 

yoLJty  in  returning  a  verdict  for  the  plaintiff!; 

Alderson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  discharged. 


Orme  and  another.  Executors  of  Jalson,  v.  Galloway.^ 

Febraary  7,  1854. 

Contract^  Construction  of —  Consideration  —  Pleading  —  Amendment. 

To  an  action  for  monej  lent,  and  for  interest,  the  defendant  pleaded,  aa  to  the  money  lent, 
that  orieinaUv  no  interest  was  payable  to  the  plaintiff's  testator,  bnt  that  afterwards  it  was 
ap;reed  uiat  tne  defendant  shonid  pay  interest,  and  shoold  not  be  required  to  pay  the  prin- 
cipal until  the  expiration  of  six  months'  notice  by  the  testator,  requiring  payment,  and  that 
no  sudi  notice  had  been  given.  The  defendant  and  the  testator  were  merchants,  and  in 
1847  the  defendant  was  indebted  to  the  testator  in  a  balance,  which  was  thus  stated  in  a 
letter  sent  by  the  testator  to  the  defendant  in  January,  1847 : 

£     s,  d, 

''Balance  as  by  my  book 749    8    7 

Deduct  as  allowed 464  16    6 


£284  12    1 


The  balance  settled  as  due  by  you  to  me  payable  in  the  course  of  the  present  year,  with- 
out interest."  To  this  statement  the  defendant  assented.  There  was  evidence  of  an  nsaoe 
amongst  merchants  to  pay  interest  upon  balances.  It  was  proved  that  in  June,  1848,  me 
testator  agreed  not  to  require  payment  of  the  principal  until  the  expiration  of  six  months* 
notice  of  payment :  — 

Eddy  that  as  by  the  terms  of  the  testator's  letter,  and  by  the  mercantile  usage,  interest  was 
payable  at  the  end  of  1847,  there  was  no  consideration  for  the  testator's  agreement  not  to 
require  payment  until  after  six  months'  notice,  and  that  the  plea  was  not  supported. 


1  28  Law  J.  Bep.  (n.  s.)  Exch.  118 ;  9  Exchequer  Bep.  544 ;  2  Com.  Law  Bep.  480. 
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This  was  an  action  for  money  payable  by  the  defendant  to  J.  Ab» 
ton,  in  his  lifetime,  for  money  lent  to  the  defendant,  and  for  interest 
on  money  owing  by  the  defendant  to  the  plaintiff,  and  on  accoaoti 
stated. 

Pleas  —  First,  except  as  to  so  much  of  the  declaration  as  relates  to 
the  causes  of  action  in  the  introductory  part  of  the  last  plea  mea- 
tioned,  never  indebted ;  thirdly,  as  to  money  lent  and  money  due  on 
accounts  stated,  that  originally  no  interest  was  payable  to  J.  Alstoa, 
but  that  afterwards  it  was  agreed  that  the  defendant  should  pay  int^ 
rest,  and  should  not  be  required  to  pay  the  principal  untii  the  expira- 
tion of  six  months'  notice  by  J.  Alston  requiring  payment  thereof 
and  that  time  should  be  given  to  the  defendant  for  the  payment 
until  the  expiration  of  the  said  six  months ;  that  no  such  notice  had 
been  given,  and  that  Alston  accepted  the  said  agreement  in  satisfac- 
tion of  the  causes  of  action  in  the  introductory  part  of  this  plea  men* 
tioned.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  in  Michael- 
mas term  last,  the  facts  were  these :  —  The  plaintiffs  were  the  exeeo- 
tors  of  James  Alston,  formerly  a  merchant  in  London,  and  the  defend- 
ant was  a  merchant  at  St.  Ubes,  in  Portugal.  The  defendant  being 
indebted  to  the  testator,  came  over  to  England,  and  whilst  be  was 
here,  a  balance  was  struck  between  the  parties  in  January,  1847,  of 
which  transaction  the  following  memorandum  appeared  in  the  hand^ 
writing  of  the  testator :  — 


"  Balance 


749    8 
464  16 

d. 

7 

6 

£aM  12 

1 

Mr.  Oalloway  agreed  to  pay  me  this  sum  as  a  compromise  for  all 
accounts  in  the  course  of  this  year,  1847." 

The  testator  afterwards  wrote  to  the  defendant  the  following  letter: 

"  80th  JaniBuy,  1847. 

"  Mr.  Galloway,  —  I  have  thought  it  might  be  satisfactory  to  yon 

that  I  should  commit  to  writing  the  purport  of  the  arrangement  made 

on  Thursday  last,  as  I  understood  it  to  be  — 

£    8.  d. 

'*  Balance  as  by  mj  book 749    8    7 

Deductions  allowed 464  16    6 


£284  12     1 


The  balai^ce  settled  as  due  by  you  to  me,  payable  in  the  course  of 
the  present  year  without  interest ;  and  if  this  statement  accords  with 
the  memorandum  you  made,  perhaps  you  would  be  kind  enough  to 
state  your  conformity," 

The  money  was  not  paid  in  1847. 

On  the  3d  of  July,  1848,  the  testator  wrote  the  following  letter  to 
the  defendant : 
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'*  London,  Sd  of  July,  1848. 

**  My  dear  Sir,  —  Mr.  Beavan  informs  rae  that  in  consequence  of 
"the  late  commercial  pressure  on  the  money  market,  it  is  not  con- 
venient for  you  to  pay  me  the  sum  agreed  upon,  284^.  125.  lA,  at 
Christmas  last.  I  do  not  wish  to  press  you,  and  you  can  retain  the 
money  on  allowing  me  interest  from  the  1st  of  January  last,  at  the 
rate  of  5^,  payable  by  Alston,  Beavan  &  Co.,  half  yearly ;  and  the 
first  half  year's  instalment  or  interest  falls  due  on  the  30th  of  June 
last,  and  the  second  on  the  31st  of  December  next  This  can  con- 
tinue until  you  find  it  convenient  to  pay  the  money,  or  by  my  giving 
you  six  months'  notice  should  I  require  the  money.'' 

The  defendant,  on  the  7th  of  August,  wrote  to  the  testator  as  fol- 
lovrs :  — 

"  My  dear  Sir, —  I  am  in  receipt  of  your  note  of  the  3d  of  July, 
and  I  consider  your  request  just  that  I  should  allow  you  interest  on 
the  amount  I  agreed  to  aUow  when  in  England,  which  shall  be  paid 
you  as  you  request,  so  long  as  I  retain  the  amount  on  the  terms  of 
your  proposition,  six  months'  notice  upon  withdrawal.  Believe  me, 
yours  very  truly,  "  J.  M.  Galloway. 

«  St.  Ubes,  7th  of  August,  1848." 

On  the  part  of  the  plaintiffs,  evidence  was  given  of  an  usage  to 
pay  interest  after  the  rate  of  3/.  per  cent  on  the  settled  balance  of 
merchants'  accounts. 

For  the  plaintiffs,  it  was  submitted  that  the  third  plea  was  not 
proved,  and  that  there  was  no  consideration  for  the  agreement  there 
stated,  seeing  that  the  defendant,  in  support  of  that  plea,  was  bound 
to  prove  that  interest  was  not  payable  by  him  previously  to  the  mak- 
ing of  the  agreement,  whereas  there  was  proof  both  of  an  usage  to 
pay  interest  on  a  balance,  and  of  an  agreement  to  that  effect.  The 
learned  judge  was  of  opinion  that  time  was  no  consideration  for  the 
agreement,  and  directed  a  verdict  for  the  plaintiffs,  reserving  leave  to 
the  defendant  to  move  to  enter  a  verdict  for  him. 

A  rule  nisi  was  obtained  accordingly,  against  which  — 

Orowder^  [Bridge  with  him,)  showed  cause.  There  was  no  consider- 
ation for  the  agreement  set  forth  in  this  plea,  for  in  order  to  make  the 
plea  good,  the  defendant  should  have  shown  affirmatively  that  no  inte- 
rest was  payable  on  the  balance  struck  between  the  parties  ;  whereas, 
the  very  terms  in  which  the  balance  was  struck  show  that  the  debt  was 
payable  without  interest  only  during  the  year  1847,  and  not  having 
been  paid  then,  that  interest  re-attached.  The  letters  of  the  3d  of 
July  and  the  7th  of  August  show  that  interest  had  been  payable  before 
the  making  of  the  agreement  stated  in  the  3d  plea.  The  mercantile 
usage  was  also  to  the  same  effect,  and  independently  of  that  circum- 
stance, interest  would  have  been  payable  by  the  3  &  4  Will.  4,  c.  42, 
s.  28.  He  referred  to  Belshaw  v.  Bushy  22  Law  J.  Rep.  (n.  s.)  C.  P. 
24 ;  s.  c.  14  Eng.  Rep.  269.     (He  was  then  stopped  by  the  court.) 
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Watson  and  Cleasbt/,  in  support  of  the  rule.  The  contract  made 
between  the  parties  on  the  striking  of  a  balance  was  not  to  the  effect 
that  interest  should  be  paid  after  the  1st  of  January. 

[Parke,  B.  If  the  debt  was  not  to  bear  interest  after  the  1st  of 
Janusgry,  1848,  there  would  be  a  consideration  for  the  agreement 
stated  in  the  plea.  The  defendant  was  bound  to  show  that  the  debt 
did  not  bear  interest.] 

There  was  a  compromise  between  the  parties,  and  no  interest  was 
to  be  paid.  There  is  no  contract  either  express  or  implied  on  the 
part  of  the  defendant  to  pay  interest 

[Parke,  B.  Evidence  was  given  of  an  usage  that  the  defendant 
was  to  pay  interest] 

The  testator  considered  that  he  was  to  receive  the  sum  of  3SU. 
12s.  Id.  and  no  more. 

[Parke,  B.  The  plea  states  that  no  interest  was  to  be  paid,  sod 
in  order  to  establish  the  plea  the  defendant  must  show  that  at  tke 
time  of  the  second  contract  no  interest  was  payable.  The  meaning 
of  the  testator's  letter  is,  that  if  the  debt  was  paid  in  the  year  1&I7, 
it  should  be  paid  without  interest  The  interest  was  payable  at  the 
time  of  the  contract  stated  in  the  plea,  and,  therefore,  there  is  no  con- 
sideration for  that  contract.  The  case  would  have  been  different  if 
either  interest  had  not  been  payable,  or  there  had  been  a  dispute 
about  the  amount  of  interest  The  very  documents  put  in  by  the 
defendant  show  that  interest  was  payable  at  the  time  of  the  contiad, 
and,  therefore,  there  was  no  consideration  for  that  contract  The 
plea  is  negatived,  and,  I  think,  does  not  admit  of  amendment] 

Is  the  allegation  of  no  interest  being  due  material  ? 

[Parke,  B.  Yes ;  because  without  such  allegation  there  is  no  ctm- 
sideration.     He  mentioned  Ford  v.  Beech^  11  Q.  B.  Rep.  852.1 

The  case  stood  over  till  the  following  day,  to  allow  the  defendant 
to  amend  the  plea,  which  he  then  proposed  to  do  by  striking  out  the 
averment  that  "  originally  no  interest  was  payable,"  and  stating,  as  a 
consideration  for  the  testator's  agreement,  that  the  defendant  agreed 
to  pay  interest  every  six  months. 

Sedper  Curiam}  This  amendment  ought  not  to  be  made,  as  it  13 
not  in  accordance  with  the  facts.     The  rule  must  be  discharged. 

Rule  discharged. 


I  Parke,  B.,  Ald^eson,  B.,  Platt,  B.,  and  Martik,  B. 
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Holland  and  others  v.  Lea  and  others.' 

January  31, 1854. 

Bond '-^  Assistant  Overseers  —  Election  by  Vestry  —  Appointment  by 

Justices. 

H  J  a  resolation  of  a  yestry  duly  held  on  the  27th  of  March,  1845,  B.  L.  was  nominated  and 
elected  assistant  oyereeer,  the  salary  being  understood  to  be  27/.  a  year  with  extras,  but 
the  resolation  did  not  specify  the  salary.  On  the  25th  of  April,  1845,  two  sureties  were 
proposed  to  the  restry  and  accepted,  and,  on  the  9th  of  May  they  executed  the  usual  bond 
xbr  the  faithful  performance  by  B.  Xr.  of  his  duties  as  assistant  overseer.  On  the  19th  of 
March,  1846,  the  yestry  resolyed  "that  the  permanent  overseer^s  salary/*  meaning  the 
salary  of  B.  L.  should  be  raised  from  27/.  to  35/.  a  year,  including  all  other  extras.  On 
the  25th  of  June,  1846,  two  justices  signed  the  warrant  of  appointment,  which  necited  that 
H.  L*.  had  been  appointed  on  the  19th  of  March,  1846 : — 

Beld,  per  Pollock,  C.  B.,  Parke,  B.,  and  Alderson,  B.,  that  B.  L.  was  not  duly  appointed 
assistant  overseer,  no  appointment  having  been  made  pursuant  to  the  resolution  of  the  27th 
of  March,  1845,  and  therefore  the  sureties  were  not  liable  for  his  breach  of  the  conditions 
of  the  bond — Martin,  B.,  disaenUaiU. 

This  was  an  action  by  the  plaintiffs,  as  churchwardens  and  over- 
seers for  the  time  being  of  the  parish  of  Whittington,  in  the  county 
of  Salop,  against  the  defendant,  Richard  Lea  and  the  other  two 
defendants,  his  sureties,  on  a  bond  given  to  the  churchwardens  and 
overseers  for  the  time  being  of  the  said  parish,  dated  the  9th  of  Mayi 
1846. 

The  declaration,  after  stating  the  bond  in  the  usual  form,  set  out 
the  conditions  at  length. 

After  reciting  the  59  Geo.  3,  c.  12,  s.  7,^  as  to  the  election  of  assist- 
ant overseers,  and  that  at  a  vestry  meeting  of  the  parish,  held  on  the 
27th  of  March,  1845,  Richard  uee  had  been  duly  nominated  and 
elected  overseer,  at  a  salary  of  27/.  a  year,  and  that  the  inhabitants 
required  him,  with  two  sufficient  sureties,  to  enter  into  a  bond  for  the 
faithful  performance  of  his  duty  ;  and  that  the  other  two  defendants 
had  consented  to  become,  and  were  accepted  as  sureties,  the  condi- 
tion was  declared  to  be  that  if  Richard  Lea  should  from  time  to  time, 
and  at  all  times  during  the  continuance  of  the  office  of  assistant 
oveifseer,  duly  and  faithfully  collect  and  pay  over,  and  duly  account 
for  the  amount  of  all  rates  received  by  him,  and  perform  the  other 
duties  of  the  office,  the  bond  should  be  void.     The  declaration  then 
proceeded  to  aver  that,  although  Richard  Lea  was  duly  appointed 
assistant  overseer,  and  was  and  remained  such  assistant  overseer, 
duly  appointed  for  a  long  time,  yet  after  his  appointment  he  com- 
mitted various  breaches  of  the  conditions  of  the  bond.     The  defend- 
ant, Richard  Lea,  suffered  judgment  by  default,  the  other  two  defend- 
ants pleaded  "  that  Richard  Lea  was  not  duly  appointed,  nor  did  he 


I  28  Law  J.  Rep.  (n.  s.)  Exch.  122;  9  Exchequer  Bep.  430. 
s  See  the  section  at  length  in  the  judgment  of  martin,  B. 
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remain  overseer  in  the  manner  and  form  as  in  the  declaratioo  is 
alleged." 

At  the  trial,  before  Martin,  B.,  at  the  Sittings  after  Trinily  terai^ 
1853,  the  following  facts  were  admitted  to  be  proved.  Upon  tbe  27tk 
of  March,  1845,  at  a  vestry  of  the  parish  duly  held,  Richard  Lea  was 
nominated  and  elected  assistant  overseer,  in  the  room  of  one  Mr. 
Venables,  deceased  ;  and  it  was  understood,  although  not  mentiooej 
in  the  minutes  of  the  vestry,  that  the  salary  was  to  be  27/L  a  jax, 
with  certain  extras.  On  the  25th  of  April,  1845,  having  been  required 
to  provide  sureties,  he  proposed  to  the  vestry  the  other  two.  defend- 
ants to  become  such,  and  they  were  accepted.  On  the  9th  of  May, 
he  and  they  duly  executed  the  bond  which  is  declared  upon  in  tke 
present  action.  Richard  Lea  then  proceeded  to  collect  the  rates  and 
perform  all  the  other  duties  of  the  office  of  assistant  overseer.  No 
warrant  of  appointment  was  made  by  two  justices  until  the  25th  of 
June,  1846.  In  the  meantime,  at  a  vestry  held  on  the  19th  of'Maiciiy 
1846,  a  resolution  was  come  to  in  the  words  following:  —  "  That  the 
permanent  overseer's  salary  "  (meaning  Richard  Lea's,)  ^  should  be 
raised  from  27/.  to  35/.  a  year,  including  all  other  extra  charges.^  Ob 
the  25th  of  June,  1846,  two  justices  signed  the  following  ^w^urrant  of 
appointment :  — 

"  Whereas,  the  inhabitants  of  the  parish  of  Whittington,  in  the 
county  of  Salop,  in  vestry  assembled,  in  the  said  parish,  on  the  19tk 
day  of  March  1846,  did  nominate  and  elect  Richard  Lea,  of  the  said 
parish  of  Whittington,  to  be  assistant  overseer  of  the  poor  of  the 
said  parish  of  Whittington,  and  did  determine  that  he  should  coUect 
the  rates,  make  out  the  poor-rate  assessments,  and  execute  and  per> 
form  all  the  duties  of  the  office  of  an  overseer  of  the  poor  of  tbe 
said  parish,  and  did  fix  the  yearly  sum  of  35/.  as  and  for  the  salary 
of  the  said  Richard  Lea,  for  the  execution  of  the  said  office.  Nov 
we,  two  of  her  Majesty's  justices  of  the  peace,  in  and  for  the  said 
county  of  Salop,  in  pursuance  of  the  said  statute  in  such  case  made 
and  provided,  do  hereby  appoint  the  said  Richard  Lea  to  be  an 
assistant  overseer  of  the  poor  of  the  said  parish  of  Whitringtoa 
And  we  do  hereby  authorize  and  empower  him  to  execute  and  per- 
form the  said  duties,  and  to  receive  the  salary  so  as  aforesaid  fixed 
by  the  said  inhabitants  in  their  said  vestry.  Given  under  our  hands 
and  seals  this  2dth  day  of  June,  1846.     Signed,"  &c. 

Subsequent  to  June,  1846,  Richard  Lea  acted  for  several  years  as 
assistant  overseer,  and  had  became  a  defaulter  during  that  period  to 
a  considerable  amount.  On  these  facts,  it  was  suggested  by  the 
learned  counsel  for  the  defendants,  John  and  Samuel  Lea,  that  they 
were  entitled  to  have  the  issue  on  the  above  plea  found  for  them. 
His  lordship  directed  the  verdict  to  be  entered  for  the  piaintiflii 
giving  the  defendants  leave  to  move  to  enter  the  verdict  for  them,  if 
the  court  thought  them  so  entitled.  A  rule  was  subsequently  ob- 
tained for  this  purpose,  against  which  — 

Keating  ^nd  Rat/mand  showed  cause  on  the  23d  of  November; 
and 

Watson  and  Tlirupp  were  heard  in  support  of  the  rule.     Lord  Af- 
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Ung-ton  V.  Merrick^  2  Wins.  Saund.  416  6,  and  Frank  v.  Edwards^  8 
Exch.  Rep.  214,  s.  c.  16  Eng.  Rep.  477,  were  cited. 

The  arguments  on  both  sides  are  fully  stated  in  the  judgments, 
which  were  now  (Jan.  31)  delivered  as  follows. 

Martin,  B.  [After  stating  the  pleadings  and  the  facts,  his  lord- 
ship continued :]  The  argument  upon  the  part  of  the  defendants 
^^as,  that  the  liability  of  the  sureties  depended  upon  the  nomination 
and  election  of  Richard  Lea  as  assista.nt  overseer  in  March,  1845,  and 
that  unless  his  appointment  by  two  justices  was  in  pursuance  of  that 
election  and  nomination,  Richard  Lea  was  never  such  an  officer  as 
the  other  two  defendants  became  responsible  for;  that  they  were  only 
Liable  in  respect  of  defaults  by  him  as  an  officer  whose  office  was 
inchoate  at  the  time  of  the  execution  of  the  bond  ;  that  the  election 
of  1845  was  applicable  to  the  salary  of  27/.,  and  which  was  abro- 
gated and  annulled  by  what  took  place  in  1846,  which  was  in  sub- 
stance a  new  election  ;  and  that  the  appointment  of  the  justices  was 
made  in  express  terms  upon  such  nomination  and  election.  It  was 
agreed  on  behalf  of  the  plaintifis,  that  in  order  to  render  the  defend- 
ants responsible  on  the  bond,  it  was  essential  that  Richard  Lea 
should,  at  the  time  of  the  default,  be  assistant  overseer  by  virtue  of 
his  election  in  1845,  and  that  his  office  was  then  inchoate ;  but  it 
vras  argued  that  the  above  contention,  on  the  behalf  of  the  defend- 
ants, was  grounded  upon  a  fallacy,  and  that  in  reality  and  truth, 
there  was  no  nomination  or  election  of  Richard  Lea  as  overseer  in 
1846 ;  that  his  real  and  only  nomination  and  election  was  in  1845, 
and  that  what  occurred  in  1846  was  the  mere  raising  of  his  salary, 
and  there  was  neither  resignation  of  the  office  by  him  nor  a  revoca- 
tion of  it  by  the  parish.  Frank  v.  Edwards  was  cited  as  an  author- 
ity, as  alleged  by  the  counsel  for  the  plaintiffs,  in  point.  It  was 
further  contended,  if  that  this  were  so,  the  false  recital  of  the  warrant 
of  the  justices  was  of  no  consequence  and  did  not  affect  the  ap- 
pointment    In  my  opinion,  the  latter  argument  is  the  correct  one. 

The  statute  59  Geo.  3,  c.  12,  under  which  the  bond  was  taken, 
enacts,  <*  That  it  shall  be  lawful  for  the  inhabitants  of  any  parish  in 
vestry  assembled  to  nominate  and  elect  any  discreet  person  or  per- 
sons to  be  assistant  overseer  or  overseers  of  the  poor  of  such  parish, 
and  to  determine  and  specify  the  duties  to  be  by  him  or  them  executed 
and  performed,  and  to  fix  such  yearly  salary  for  the  execution  of 
the  said  office  as  shall  by  such  inhabitants  in  vestry  be  thought  fit ; 
and  it  shall  be  lawful  for  any  two  of  his  Majesty's  justices  of  the 
peace,  and  they  are  hereby  empowered,  by  warrant  under  their  hands 
and  seals,  to  appoint  any  person  or  persons  who  shall  be  so  nomi- 
nated and  elected  to  be  assistant  overseer  or  overseers  of  the  poor 
for  such  purposes,  and  with  such  salary  as  shall  have  been  fixed  by 
the  inhabitants  in  vestry  ;  and  such  salary  shall  be  paid  out  of  the 
money  raised  for  the  relief  of  the  poor,  at  such  times  and  in  such 
manner  as  shall  have  been  agreed  upon  between  the  inhabitants  in 
vestry  and  the  respective  persons  so  to  be  appointed ;  and  every  per- 
son to  be  so  appointed  assistant  overseer  shall  be  and  he  is  hereby 
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aathorized  and  empowered  to  execute  all  such  of  the  duties  of  ik 
office  of  overseer  of  the  poor  as  shall  in  the  warrant  of  his  appnal^ 
ment  be  expressed,  in  like  manner  and  as  fully  to  all  intents  aDdp» 
poses  as  the  same  may  be  executed  by  any  ordinary  overseer  d  tai 
poor ;  and  every  person  or  persons  so  appointed  shall  coutiaQe  to  be 
an  assistant  overseer  of  the  poor  until  he  or  they  shall  resign  sad 
office,  or  until  his  or  their  appointment  shall  be  be  revoked  bj  tb 
inhabitants  of  the  parish  in  vestry  assembled,  and  no  longer;  aodit 
shall  be  lawful  for  the  inhabitants  of  any  parish  upon  the  nomiflatioi 
and  election  by  them  of  an  assistant  overseer  or  overseers,  to  reqoin 
and  take  security  for  the  faithful  execution  of  his  or  their  office  ^ 
bond  with  or  without  surety  or  sureties,  and  in  such  penalty  as  thef 
shall  think  fit ;  and  every  such  bond  shall  be  made  to  the  cfaiiRk' 
wardens  and  overseers  of  the  poor,  and  may,  on  any  breach  of  the 
condition  thereof,  be  put  in  suit  by  and  in  the  names  of  the  cbm^ 
wardens  and  overseers  of  the  poor  for  the  time  being,  by  the  directia 
of  the  vestry  or  select  vestry,  for  the  benefit  of  the  parish,  io  tie 
manner  hereinafter  provided."  In  the  present  case  the  nomio&oa 
and  election  of  the  assistant  overseer  took  place  in  March  1S15;  tk 
bond  in  question  was  taken  upon  that  nomination  and  electioo  ii 
strict  conformity  with  the  directions  of  the  statute.  It  is  expwi^ 
enacted  that  it  is  upon  the  nomination  and  election  of  the  resaj,aM 
not  upon  the  appointment  of  the  justices,  that  the  bond  is  to  ii( 
taken  :  the  appointment  is  to  be  a  thing  done  subsequeotlj. 

The  question  arises,  whether  there  was  any  nomination  or  efccAii 
of  Richard  Lea  to  be  assistant  overseer  either  in  fact  or  law,  oAer 
than  that  which  took  place  in  March,  1845.  I  am  of  opiBi« 
there  was  not  That  which  took  place  in  March,  1846,  enteiedifltke 
minutes  of  the  vestry,  that  the  assistant  overseer^s  (there  caDedtiie 
permanent  overseer's)  salary  should  be  raised  from  27i.  to  351,  as  b 
seems  to  me,  by  this  resolution,  treats  the  office  of  assistant  o?eseff 
as  full,  and  Richard  Lea  as  the  overseer;  and  it  was  never  coDtett" 
plated  by  any  one  that  Richard  Lea  either  resigned  the  beflefiton* 
election  in  the  previous  year  or  that  the  inhabitants  understood  m 
to  do  so,  or  themselves  to  revoke  his  appointment  On  the  co°^? 
I  think  they  adopted  his  election  in  March,  1845,  and  merely  did  wW 
they  in  terms  professed  to  do,  raised  the  salary  from  27i  ^,i 
am  clearly  of  opiniorf  there  was  in  point  of  fact  no  nominatiofl  aw 
election  in  March,  1846.  I  am  of  opinion  that  what  tookplac««» 
not  amount  to  that  nomination  and  election  in  point  of  hvf* , 

It  seems  to  me  Fratik  v.  Edwards  is  a  direct  authority  for  ^^^^' 
In  that  case,  the  assistant  overseer  was  nominated  and  ejected,  «*■ 
the   salary  fixed  at  16/.  a  year ;  on  his  nomination  and  ^^^^".l^ 
appointment  was  made  by  the  justices,  a   bond  executed  p/ 
sureties :  the  duties  being  afterwards  lessened,  he  agreed  ^''^ . 
vestry  to  continue  an  officer  at  a  salary  of  14i,  and  after  that  w^ 
became  a  defaulter.     It  was  held  by  the  court,  that  the  ^^^^^  ^ 
the  salary  did  not  amount  to  a  resignation  or  revocation  of  the 
and  that  the  existing  overseer  continued  an  officer  under  tie  f''^^^ 
election,  and,  although  with  a  new  salary,  his  sureties'  Uab#y  ' 
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continued,  and  was  not  discharged.  Parke  B.,  in  delivering  the 
judgment  of  the  court,  said  — "  The  condition  of  the  bond  does  not 
contain  any  stipulation  by  which  the  saretie3  are  to  be  exempted 
rom  their  liability  tinder  the  bond,  in  case  there  shall  be  a  redaction 
n  the  salary.  If  the  sureties  had  thought  that  the  amount  of  the 
ka.lary  was  an  essential  ingredient  in  the  contract,  they  ought  to  have 
^SLken  care  to  have  had  a  stipulation  inserted  in  the  condition  of  the 
>ond,  that  they  would  be  liable  only  so  long  as  the  overseer  was 
i^ontinuedat  the  same  salary.  That  they  have  not  done;  and  it 
therefore  follows,  that  the  assistant  overseer  still  continued  in  his  office 
Qiider  the  old  appointment,  but  at  a  reduced  salary."  They  were, 
therefore,  liable,  notwithstanding  the  salary  was  reduced.  I  think 
the  reasons  for  that  judgment  correct ;  and  it  seems  to  me  absurd  to 
Boppose  there  is  any  distinction  between  the  fact  of  reducing  the 
salary  and  raising  it.     This  case  is  conclusive. 

The  real  status  of  Richard  Lea  in  March,  1846,  was  this :  videlicet, 
be  was  assistant  overseer,  duly  nominated  and  elected  at  a  vestry 
meeting  of  the  27th  of  March,  1845,  with  a  then  stipulated  salary  of 
27/.  in  the  place  of  35/.  by  virtue  of  the  resolution  of  the  vestry  of 
the  19th  of  March,  1846 ;  and  that  this  Increase  of  salary  did  not 
affect  the  liability  of  the  defendants.     If  I  am  right  in  this,  the  only 
question  that  remains  is  as  to  the  operation,  which  is  a  false  recital  or 
misrecital  in  the  appointment  of  the  justices.     There  is  nothing  in 
the  act  to  prescribe  the  time  at  which  the  appointment  is  to  be  made; 
that  appointment  is  to  be  of  the  person^  nominated  and  elected  by 
the  inhabitants  at  such  salary  as  they  fix.     As  I  have  already  said, 
'  in  my  opinion,  at  the  time  the  bond  was  executed  Richard  Lea  was 
nominated  and  appointed  in  March,  1845,  with  a  salary  increased  by 
them  in  March  lo46,  and  it  was  a  mistake  in  the  warrant  of  appoint- 
ment when  they  stated  that  he  was  nominated  and  elected  in  Marcfh 
1846,  he  having  in  reality  been  elected  in  March  1845,  and  only  the 
salary  increased  in  1846,  and  that  this  is  of  no  consequence  upon  the 
principle  o{  utile  per  intUile  non  viliaiur  ;  and  I  think  he  was  rightly 
appointed  assistant  overseer  by  the  appointment  in  question,  the  ap- 
pointment being  perfectly  good  if  this  part  of  the  resolution  were 
struck  out.     For  these  reasons  I  am  of  opinion  the  issue  should  be 
found  for  the  plaintiff,  videlicet^  the  issue  that  Richard  Lea  was  ap- 
pointed and  did  remain  as  elected;  and  I  think  that  the  plaintiffs  are 
entitled  to  retain  the  verdict,  and  that  this  rule  should  be  discharged. 

Alderson,  B.  I  entertain  a  different  opinion.  It  seems  to  me 
that  the  true  construction  of  the  69  Qeo,  3,  c.  12,  is  quite  different 
firom  that  which  my  brother  ]N|artin  points  out.  I  think  the  meaning 
of  the  59  Geo.  3,  c.  12,  is  to  create  a  particularly  specified  office,  and 
the  only  office  which  the  justices  under  that  section  could  appoint  to 
is  an  office  which,  by  the  act,  has  certain  duties  affixed  to  it  and  a 

-  certain  salary  appointed  to  it     Both  are  parts  of  the  office.     The 
'  inhabitants  in  vestry  are  bound  to  appoint  the  duties  and  to  fix  the 

-  salary,  and  the  justices  can  only  appoint  an  officer  with  those  fixed 
'duties  and  that  fixed  salary.     Here  the  inhabitants  appointed  an 

VOL.  XXIV.  45 
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officer  with  certain  fixed  duties  in  the  vestry,  and  they  appointed  t 
certain  fixed  salary  ;  the  bond  then  is  given  for  the  discharge  of  ik 
duties  of  the  overseer  thus  constituted,  and  after  this  the  inhabaiask 
in  vestry  chose  to  alter  the  salary.  I  think  therein  they  have  nnie 
a  new  office,  and  that  to  this  new  office,  and  to  this  alooey  it  is  tbt 
the  justices  have  appointed  the  overseer.  The  bond,  therefore,  wmsut 
given  in  my  opinion,  for  the  due  discharge  of  the  duties  of  this  oSm^ 
but  of  another ;  and,  therefore,  although  the  party  has  not  dischai;pi 
the  duties,  his  sureties  are  not  liable. 

Pollock,  C.  B.  I  have  to  deliver  the  opinion  "which  my  hrothei 
Parke  and  myself  entertain  upon  this  subject.  We  are  of  opioiai 
that  the  issue  of  "<  no  appointment"  ought  to  be  found  for  the  ddeoi- 
ants.  The  argument  for  the  defendants  was  that,  according  to  tbt 
true  construction  of  the  condition  of  the  bond,  the  sureties  weft 
responsible  only  for  the  performance  of  the  duties  of  assistant  0T¥^ 
seer  after  his  appointment  by  the  justices,  by  virtue  of  the  rescdotioi 
in  vestry  held  on  the  27th  of  March,  1845,  recited  in  the  bond,  and 
during  the  continuance  of  the  office  to  which  he  should  be  so  ap- 
pointed ;  and  that  the  evidence  showed  that  no  appointment  vis 
made  pursuant  to  that  resolution,  and  we  are  of  opinion  that  tliat 
argument  was  correct  To  render  the  bond  valid,  so  as  to  entitle  tk 
plaintiffs  or  succeeding  overseers  to  sue  upon  it,  it  must  be  made  a» 
cording  to  the  statute ;  and  the  provisions  of  the  statute  are  dms, 
that  the  vestry  may  require  sureties  for  the  faithful  discharge  of  ikt 
duties  of  the  office  to  which  he  may  be  afterwards  appointed,  dsi 
that  is,  the  nature  of  the  bond  which  may  be  put  in  suit  by  the  aofr 
ceeding  churchwardens.  By  the  resolutions  of  the  vesby  of  Ite 
27th  of  March,  1845,  Richard  Lea  was  nominated  at  a  salary  ci  211 
i  year.  The  vestry  required  sureties  for  the  performance  of  ftose 
duties,  which  could  only  be  duties  imposed  upon  him  after  his  a|^ 
pointment  by  the  justices  and  pursuant  to  the  nomination.  Re 
duties  are  required  to  be  specified  in  the  warrant  of  appointmest, 
which  is  to  be  made,  and  the  salary,  also,  is  to  be  fixed  ;  and  the  ap- 
pointment by  the  magistrates  is  to  have  respect  both  to  the  dnties 
and  to  the  salary,  and  apparently  the  magis^ates  are  to  exercise  a 
certain  degree  of  control.  The  magistrates  are  to  exercise  some 
discretion  whether  they  will  make  the  appointment  or  not  Tbej 
cannot  alter  the  salary.  They  may  say,  "  This  is  an  inadeqnase 
salary,  and  we  will  not  make  this  appointment ; "  or  they  may  say, 
*'  This  is  an  excessive  salary,  and  we  think  the  appointment  ooglit 
not  to  be  made  with  this  salary."  They  have  no  other  power  but  to 
refuse  or  to  consent.  The  condition  of  the  bond,  so  as  to  cause  it 
lawfully  to  be  put  in  suit  by  succeeding  churchwardens^  must  be 
according  to  the  statute,  and  must  be  construed  with  reference  to 
the  statute,  and  read  as  if  it  were  for  the  faithful  performance  of  tte 
duties  of  the  office  according  to  the  appointment  to  be  made  pifi^ 
suant  to  the  resolution  of  March,  1845. 

Now,  the  objection  is,  that  no  appointment  was  ever  made  pin^ 
suant  to  that  resolution  and  nomination,  and,  consequently,  that  ike 
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,  for  the  due  execution  of  which  the  bond  was  given  and  the 
iies  became  responsible,  never  existed.  It  seems  to  us  to  be  clear 
the  justices,  in  making  the  appointment  of  the  25th  of  Jane, 
L846,  did  not  mean  to  act  upon  the  nomination  of  March,  1845,  and, 
^or^sequently,  the  recital  of  an  appointment  in  1846  cannot  possibly 
y^  oonsidered  as  a  mistake  for  that  of  March,  1845 ;  and  that  the 
Issise  that  no  appointment  was  duly  made,  which  must  mean  accord- 
ing to  the  resolution  of  March,  1845,  in  respect  of  which  .the  bond 
^n^cLs  given,  must  be  found  for  the  defendants.  The  rule,  therefore, 
^QV'ill  be  made  absolute. 

X^ARKE,  B.     I  agree  in  this  judgment     We  have  communicated 
'feojgether,  and  have  assigned  our  joint  reasons  for  that  opinion. 

Rule  absolute. 


James  t\  Cochrane  and  another.^ 

« 

February  4, 1854. 

Bail  in  Error  —  Chmmon  Law  Procedure  Act — Plaintiff  in  Error 

and  Plaintiff  below. 

JL  platntiff  in  error  who  is  also  plaintiff  below  is  not  boand,  Tmder  the  151st  section  of  the 
Common  Law  Procedure  Act,  to  giro  bail  in  error,  the  law  as  to  that  point  established  bj 
preceding  statutes  not  having  been  altered  by  that  section. 

This  was  a  rule  calling  upon  the  defendants  to  show  cause  why  a 
i?(rrH  of  ^./a.  issued  by  them  should  not  be  set  aside,  under  these 
circumstances.  Judgment  having  been  given  for  the  defendants,  the 
plaintiff  brought  a  writ  of  error,  without  entering  into  any  recogniz- 
ance of  bail  in  error,  whereupon  the  defendants  issued  execution,  on 
the  ground  that  according  to  the  terms  of  the  Common  Law  Proce- 
due  Act,  15  &  16  Vict.  c.  76,  s.  151, ^  a  writ  of  error  did  not  amount 
to  a  stay  of  proceedings,  unless  bail  in  error  were  given. 

Manisty  showed  cause.     The  question  in  this  case  is,  whether 


23  Law  J.  Rep.  (k.  s.)  Excb.  126 ;  9  Exchequer  Rep.  552. 
'  That  sectbn  enacts  tbiat  every  person  suinff  out  a  wnt  of  error,  ^  shall  within  four 
clear  days  after  lodging  the  memorandum  aueging  error,  or  aiter  the  signing  of  the 
judgment,  which  ever  snail  last  happen,  or  before  execution  is  executed,  oe  bound  as 
to  the  party  for  whom  any*such  judgment  is  or  shall  be  given  by  recognizance,  to  be 
acknowledged  in  the  same  court,  in  double  the  sum  adjudged  to  be  recovered  by  the 
said  j^gment,  (except  in  case  of  a  penalty,  and  in  case  of  a  penalty,  in  double  the 
sum  reaSy  due,  and  double  the  costs,)  to  prosecute  the  proceedings  in  error  with  effect, 
and  also  to  satisfy  and  pay  (if  the  said  jud^ent  be  affirmed,  or  the  proceedings  in 
error  be  discontinued  by  the  plaintiff  therem)  all  and  •  singular  the  sum  or  sums  of 
money  and  costs  adjudged,  or  to  be  adjudged,  upon  the  former  judgment,  and  all  costs 
and  damages  to  be  also  awarded  for  the  deUtying  d?  execution." 
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execution  may  issue  against  a  plaintiff  in  enor,  who  is  also  the 
plaintiff  below,  in  a  case  where  he  has  not  given  bail  in  error,  ptirisi- 
ant  to  the  151st  section  of  the  Common  Law  Procedure  Act,  15  ic 
16  Vict  c.  76.  Without  doubt,  before  the  passing  of  that  act,  oo 
bail  in  error,  in  circumstances  like  the  present,  was  necessary  ts 
be  given  under  the  3  Jac.  1,  c.  8,  or  the  6  Geo.  4,  c.  96.  In  the  foni^r 
statute,  the  words  are,  that  no  execution  shall  be  stayed  by  a  wri: 
of  error,  unless  the  party  suing  out  such  writ  of  eiror  shall  be 
bound  "  in  double  the  sum  adjudged  to  be  recovered  by  the  farmer 
judgment"  That  language,  it  must  be  admitted,  does  not  apply  to 
those  who  are  plaintiffs  both  above  and  below.  But  the  langoige 
of  the  151st  section  of  the  Ck>mmon  Law  Procedure  Act  is  diAn- 
ent ;  for  there  the  party  suing  out  the  writ  of  error,  is  to  be  bociid 
in  a  recognizance  to  pay  '^  all  and  singular  the  sura  or  sums  of  money 
and  costs  adjudged  upon  the  former  judgment"  That  language 
makes  it  incumbent  on  the  plaintiff  in  error,  being  also  plaiotiff 
below,  to  give  bail  in  error  for  the  purpose  of  securing  costs  to  the 
defendant 

[Parke,  B.  But  for  the  concluding  terms  of  that  section  of  tbe 
Common  Law  Procedure  Act,  there  would  be  no  difficulty  wfait- 
ever  in  the  case. 

Platt,  B.  Surely  the  object  of  these  provisions  as  to  boil  ii 
error,  is  to  protect  creditors,  and  nothing  else.] 

Why  should  a  creditor  have  more  protection  than  a  defendant  who 
may  be  harrassed  by  litigation,  when  in  truth  there  exists  no  groaod 
of  action  whatever  against  him  ?  The  151st  section  was  intended 
to  provide  for  the  case  of  a  man  who  has  been  made  a  defendant  in  an 
action,  and  who  discovers  at  last,  when  his  case  has  been  carried  ioto 
the  House  of  Lords,  that  the  plaintiff  is  insolvent  He  referred  U) 
Freeman  v.  Garden^  1  Dowl.  &  Ry.  184. 

Atherton^  for  the  plaintiff,  in  support  of  the  mle«  The  execatioa 
is  bad,  for  the  plaintiff  in  error  in  this  case  was  not  bound  to  give 
bail  in  error.  The  difference  between  the  Common  Law  Procedure 
Act  and  the  statute  of  James  is,  that  the  words  ^'  sum  or  sums  of 
money  and  costs,"  are  substituted  for 'Mebts,  damages,  and  costs.'' 
The  preamble  of  the  3  Jac.  1,  c.  13,  states,  '^  that  subjects  are  dov 
more  commonly  withholden  from  their  just  debts,  and  often  in  dan- 
ger to  lose  the  same  by  means  of  writs  of  error,  which  are  now  moce 
commonly  sued  than  heretofore  they  have  been."  That  only  applies 
to  cases  where  defendants  below  became  plaintiffs  in  error,  and  not 
to  the  present  case.  The  very  form  of  the  recognizance,  which  has 
not  been  altered,  shows  this.  The  substance  of  the  recognizance,  is 
set  out  in  the  late  act.  The  Common  Law  •Procedure  Act  was 
intended  not  to  alter  the  law,  but  only  the  mode  of  procedure. 

[Martin,  B.  The  208th  section  of  the  Common  Law  Procedore 
Act  throws  much  light  upon  this  point 

Platt,  B.  If  the  Common  Law  Procedure  Act,  as  to  this  part 
of  it,  were  intended  to  apply  to  those  who  were  plaintiffs  both  below 
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^nd  above,  why  were  not  the  same  provisions  extended  to  claimants 
in  ejectment  under  the  208th  section  ?] 

That  argument  is  unanswerable.  Oar.  adv.  vuU. 

The  judgment  of  the  court^  was  now  delivered  by  — 

Parke,  B.     This  is  a  question  whether  bail  in  error  is  to  be 
given  by  a  plaintiff  who  is  bringing  a  writ  of  error  to  reverse  a 
judgment  for  the  defendant  for  costs.     We  think  upon  the  true  con- 
straction  of  the  151st  section  of  the  Common  Law  Procedure  Act, 
that  it  is  not  meant  to  alter  the  law  of  all  the  preceding  statutes,  in 
vrhiqh  it  is  invariably  the  case  that  statutes  requiring  the  bail  in  error, 
do  not  apply  to  the  case  where  the  plaintiff  in  error  brings  the  action, 
and  they  have  adopted,  in  the  conclusion  of  this  section,  the  words 
iwhich  are  applicable  only  to  the  case  of  the  defendant  below:  "  No 
execution  is  to  be  stayed  unless  the  party  be  bound  unto  the  party 
for  whom  any  judgment  is  or  shall  be  given  by  recognizance,  to  be 
acknowledged  in  the  same  court  in  double  the  sum  adjudged  to  be 
recovered  by  the  said  judgment,  except  in  case  of  a  penalty,  and  in 
case  of  a  penalty  in  double  the  sum  really  due"  —  (there  the  stop 
ought  to   have   been  placed)— "and  double  the  costs."     That  ap- 
plies only  to  the  case  in  which   there  is  judgment  for  the  sum 
recovered,  and  also  for  the  costs ;  "  to  prosecute  the  proceedings  in 
error  with  effect;"  that  can  only  be  the  judgment  for  the  plaintiff; 
^  and  also  to  satisfy  and  pay  (if  the  said  judgment  be  affirmed  or 
the  proceedings  in  error  be  discontinued  by  the  plaintiff  therein)  all 
and  singular  the  sum  or  sums  of  money  and  costs  adjudged  or  to  be 
adjudged  upon  the  former  judgment ; "  that  can  only  be  in  the  case  of 
the  plaintifi  where  the  sum  recovered  is  adjudged  to  be  recovered,  and 
also,  the  costs.     That  is  applicable  to  the  case  of  the  defendant.     We 
think  that  although  the  commencement  of  the  section  is  general, 
"  any  judgment  hereafter  to  be  given,"  the  context  shows  that  it  is 
only  to  be  applied  to  some  cases  in  which  the  statutes  requiring  bail 
in  error  are  provided  for.     The  rule,  therefore,  will  be  absolute  to 
set  aside  the  fieri  facias.     I  may  observe  that  Mr.  Wise,  in  his  work 
on  the  Common  Law  Procedure  Act,  observing  upon  this  section, 
says,  that  in  his  opinion  it  is  not  to  be  construed  as  extending  to  the 
plaintiff  in  writs  of  error  at  all.     I  concur  in  that  opinion.     There 
will  be  no  costs,  because  there  was  sufficient  doubt  about  it  to  make 
it  right  to  apply  to  the  court 

Rule  absolute^  without  costs. 


1  Fabks,  B.,  Aldebson,  B.,  Platt,  B.,  and  Mabtin,  B. 

45* 
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Bracegirdle  t;.  Hincks.  * 

Janaarj  27,  1854. 

Debt —  Carriage  of  Goods. 

An  action  of  debt  is  not  maintainable  npon  an  agreement  that  flie  defendant  inmld 
certain  ^oods  for  the  plaintiff,  in  consideration  that  the  pUintiff  would  carry  a  like 
for  the  defendant. 

The  declaration  stated  that  the  defendant  was  indebted  to  Uie 
plaintiff  for  the  carriage  of  timber,  and  upon  an  account  stated. 

Plea —  Never  indebted. 

At  the  trial,  before  the  under-sheriff  of  Middlesex,  it  appeared  that 
there  had  been  an  agreement  between  the  plaintiff  and  the  defendant, 
that  the  plaintiff  would  carry  a  certain  quantity  of  timber  from  Als- 
ton to  Derby  for  the  defendant,  and  that  the  defendant  ^(rould  cany 
a  certain  quantity  of  timber  from  another  place  to  Derby  for  tte 
plaintiff.  The  plaintiff  carried  the  timber  for  the  defendant,  but  the 
defendant  not  having  performed  his  part  of  the  agreement  this  action 
was  brought  It  being  objected  that  the  plaintiff  could  not  recover, 
because  no  promise  to  pay  in  money  was  proved,  a  verdict  \^bs  foosd 
for  the  plaintiff,  and  leave  reserved  to  move  to  enter  a  nonsait 

4 

X  Addison  obtained  a  rule  accordingly,  and  cited  Harrison  v.  I«k, 
14  Mee.  &  W.  139.     • 

Lush  now  showed  cause.  The  defendant  has  broken  his  contiad^ 
and  the  plaintiff  is  entitled  to  be  paid  for  the  value  of  the  work  done. 
There  is,  no  authority  that  the  claim  is  not  recoverable  in  the  present 
form.  In  Harrison  v.  Luke^  a  contract  for  the  exchange  of  goods 
w^as  held  not  to  support  a  count  for  goods  sold,  but  an  exchange  is 
altogether  different  from  a  sale. 

Addison  was  not  called  on  to  support  the  rule. 

Parke,  B.  The  defendant  never  was  indebted  to  the  plaintiff 
for  money,  and  the  action  is  not  maintainable.  It  is  the  same  in 
principle  as  the  case  cited  of  a  contract  of  exchange. 

Pollock,  C.  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

RtUe  absolute. 


1  2S  Law  J.  Bep.  (n.  s.)  Exch.  128 ;  18  Jur.  70 ;  9  Exch.  Bep.  861. 
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COUNTY  COUBT  APPEAL. 

FiGG,  Appellant,  v*  Wilkinson,  Respondent^ 

Janaary  11, 1854. 

County  Court  Appeal —  Signing  and  Sealing  Case  —  Assent  of  Parly 

to  signing  Nunc  pro  Tunc. 

.A.  countj  court  jadg^e,  after  settling  a  draft  case  for  an  appeal,  signed  it  on  the  understand* 
in^  that  the  plaintiff  was  to  furnish  to  the  defendant,  the  appellant,  a  copy  of  a  certain 
docnment,  which  was  to  be  set  out  in  the  case,  and  that  then  the  judge  wonld  sign  the  fair 
copy  of  the  case.  The  draft  case  was  also  sealed  with  the  seal  of  the  county  court*  Three 
days  afterwards  the  plaintiff  sent  the  document  to  the  defendant,  who  immediately  in- 
serted it  in  the  case  and  sent  two  copies  of  the  complete  case  to  the  rule  office  of  ^is  conrt 
Tvithin  three  days  from  the  day  that  he  had  got  the  docnment  and  perfected  the  case,  bnt 
more  than  three  days  after  the  draft  case  had  been  signed.  The  judge,  when  applied  to, 
refused  to  sign  the  fair  case,  thinking  that  he  had  no  power  to  do  so,  and  the  appellant 
thereupon  entered  the  draft  case  signed  by  the  judge,  with  the  docnment  appended  to  it,  as 
the  case  to  be  heard  on  appeal.  The  respondent  contended  that  the  court  had  no  jurisdic- 
tion to  hear  the  appeal,  on  the  ground  that  if  the  draft  case  were  considered  the  case  the 
csopies  had  not  been  sent  to  the  rule  o^ce  within  three  days,  pursuant  to  rule  163  of  the 
New  County  Court  Rules,  and  that  there  was  no  signed  case  at  all  unless  the  signed  draft 
case  were  the  case: — 

Meld,  that,  as  the  respondent  had  assented  to  the  judge's  signing  the  draft  case  provisionally, 
the  case  as  against  him  was  not  to  be  considered  as  signed  and  sealed  until  the  day  on 
which  the  document  was  inserted ;  and  that,  as  on  that  view  the  service  of  the  copies  was 
in  due  time,  the  court  had  jurisdiction  to  hear  the  appeal. 

A  MOTION  was  made  last  term  in  this  case,  which  was  a  county 
court  appieal,  to  strike  it  out  on  the  ground  that  this  court  had  no 
jurisdiction  to  entertain  it 

The  defendant,  Figg,  appealed  against  the  decision  of  the  judge 
in  favor  of  the  plaintiff,  Wilkinson,  in  an  action  for  breach  of  war- 
ranty of  a  horse,  and  on  the  1st  of  July  presented  to  the  judge  a 
draft  case  for  him  to  settle.  The  parties  not  agreeing  in  their  state- 
ment,  the  judge  then  settled  it,  but  directed  that  a  copy  of  a  certain 
document  in  the  plaintiff's  possession  should  be  set  out  in  it;  and  he 
then  signed  the  draft  case,  and  it  was  then  sealed  with  the  seal  of 
the  court,  ^n  the  understanding  that  the  plaintiff  should  furnish  the 
defendant  with  a  copy  of  the  document,  that  it  should  be  inserted  in 
the  case,  and  that  after  that  had  been  done  the  judge  should  sign  a 
fair  copy  of  the  whole  case,  which  he  promised  to  do.  It  was  not 
until  the  4th  of  July  that  the  plaintiff  furnished  the  defendant  with 
the  document  required.  The  latter  prepared  the  case  immediately, 
inserting  the  document,  and  a  copy  or  it  was  deposited  with  the 
clerk  of  the  county  court  on  the  4th  of  July,  In  a  day  or  two  after 
the  defendant  presented  it  again  to  the  judge  for  signature,  accord- 
ing to  the  arrangement.     The  latter,  however,  then  refused  to  sign  it. 


1  23  Law  J.  Bep.  (n.  s.)  Exch.  129 ;  9  Exchequer  Bep.  475.    Before  Pollock,  C. 
B.,  Fabke,  B.,  Ajldekson,  B.,  and  Mabtin,  B. 


536  COURT  OF  EXCHEQUER,  1853-54. 


Figg  V.  Wilkinson. 


saying  that  whatever  he  might  have  proposed  to  do  bef<»e,  he  tbea 
considered  himself  functus  officio  by  having  signed 'the  draft  can. 
The  defendant  thereupon  entered  the  draft  case  already  signed,  with 
the  document  appended  to  it,  (which  bore  the  seal  of  the  oouo^ 
court  when  produced  in  court,)  as  the  case  for  the  appeal.  Two 
copies  of  the  case  containing  the  document  Were  laransmitted  to  tfce 
rule  office  of  the  court  on  the  6th  of  July.    • 

The  case  was  argued  on  the  14th  of  November,  1853,  and  the 
court  expressed  an  opinion  that  the  county  court  judge  ought  to  have 
signed  the  perfect  case,  and  the  rule  was  enlarged  to  give  time  for  ai 
application  to  him  to  sign  the  case,  which  it  was  presumed  tliat  be 
would  do,  according  to  the  intimation  from  the  court^  The  motiao 
now,  however,  came  on  again  for  argument  before  the  court,  zs  the 
county  court  judge,  notwithstanding  the  direction  of  this  court,  bsd 
still  declined  to  sign  any  other  case. 

Bramwell  showed  cause.  The  objection  is,  that  two  copies  of  the 
case  were  not  transmitted  to  the  rule  office  within  three  days  after 
the  case  was  signed,  pursuant  to  rule  163  of  the  New  County  CJomt 
Rules  of  Practice.  It  is  true  that  the  copies  were  not  sent  wittu 
three  days  from  the  time  the  case  was  signed  if  the  Ist  of  July  is  to 
be  counted  as  the  day  on  which  the  judge's  signature  was  affixed; 
but  they  were  sent  in  due  time  if  the  time  runs  from  the  4th  of  Jalj, 
the  day  on  which  the  case  was  completed  by  the  insertion  of  tiie  doc- 
ument 

[Parke,  B.  The  case  is  to  be  settled  by  the  county  court  jadge. 
He  did  not  settle  it  on  the  1st  of  July.  He  left  a  blank  to  be 
filled  up.] 

Yes,  there  was  no  case  at  all  until  that  blank  was  filled  up.  The 
judge  only  signed  it  provisionally.  It  was  not,  in  substance,  signed 
and  sealed  until  the  4th  of  July. 

Cripps.  The  case  ought  to  be  struck  out  The  rules  of  practice 
are  as  obligatory  as  an  act  of  parliament  Rule  163  was  not  com- 
plied with,  for  two  copies  of  the  case  were  not  sent  to  the  office 
within  three  days  after  the  judge's  signing  it,  for  it  was  signed  on  the 
1st,  and  the  copies  not  transmitted  until  the  6th  of  July.  • 

[Parke,  B.  The  judge  signed  it  on  the  Ist,  de  bene  esse^  with  the 
understanding  that  it  was  not  to  be  a  complete  case  until  the  doca- 
ment  was  added.] 

The  case  was  either  signed  on  the  1st  of  July,  or  there  was  no 
signed  case  at  all.  On  either  view  the  court  has  no  jurisdiction  to 
hear  the  appeal. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  dischai^ 
with  costs;  and  the  more  especially  so  as  the  rule  was  moved  with 
costs.      Mr.  Cripps  tries  to  put  the  other  side  on  the  horns  of  a 


^  See  tho  report,  ante  p.  411. 
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dilemma,  for  he  says  that  the  case  either  was  signed  on  the  Ist  of 
July,  or  was  not  signed  at  all.     But  that  is  not  the  only  way  of  look- 
ing at  the  facts.     No  doabt  the  judge  signed  the  case  manually  on 
"the  1st  of  July,  but  be  did  so  with  a  perfect  understanding,  to  which 
the  plaintiff  was  a  party,  that  there  remained  something  to  be  done, 
a.iid  that  until  that  was  done  the  signing  and  sealing  were  not  to  be 
considered  complete.     What  was  to  be  done  was  the  insertion  of 
tbe  document,  and  that  was  not  done  until  the  4th  of  July.      The 
^ound  on  which  I  think  .the  rule  ought  to  be  discharged  is,  that  the 
plain  tiff  was  a  party  to  the  whole  proceeding.     He  consented  to  the 
matter  standing  over  until  the  document  was  inserted.     He  impliedly 
consented,  therefore,  to  all  that  was  necessary  to  give  effect  to  what 
^WB.&  apparently  the  ;intention  of  the  parties  at  the  time.      For  this 
reason  it  appears  to  me  that  it  is  not  in  accordance  with  aright  view 
of  the  transaction  that  the  plaintiff  should  be  permitted  to  make  this 
objection. 

Parke,  B.  I  think  that  the  plaintiff  in  this  case,  by  the  course 
'which  he  took,  has  admitted  that  the  case  was  not  to  be  considered 
as  complete  until  the  4th  of  July,  and  ^e  agreed  that  the  signature 
i^as  not  to  operate  until  the  case  was  complete.  If  so,  all  the  pro* 
ceedings  were  in  time. 

Alderson,  B.,  concurred. 

Martin,  B.  I  am  of  the  same  opinion.  What  the  judge  did  in 
signing  the  case  was  merely  signing  it  de  bene  esse  until  it  was  per- 
fected by  the  insertion  of  the  document.  That  document  passed 
through  the  hands  of  the  court  and  has  the  seal  of  the  court  on  it. 
The  case  appears  to  have  been  perfected  on  the  4th  of  July. 

Euk  discharged} 


Metzner  v.  Bolton.' 

'  Janiiazy  17,  1854. 

AmendmenU--'  Variance  —  QnUractj  Statement  of —  Usage  of  Trade. 

The  declaration  stated  that  the  plaintiff  entered  into  the  service  of  the  defendant  as  a  com* 
mercial  traTcUer  at  a  je^j  salary,  and  that  the  defendant  a^zreed  to  continoe  him  in  his 
emploT  for  a  whole  year,  and  then  alleged  that  the  defendant  dischai^d  him.  It  wan 
proved  that  there  was  a  osage  in  the  trade  that  commercial  trarellers  should  be  dismissed 
with  a  three  months'  notice :  — 


1  The  court,  on  a  rabsequent  daj,  heard  the  appeal,  and  directed  a  noDfoit  to  be 
entered  in  the  cause. 
9  23  Law  J.  Bep.  (n.  s.)  Ezch.  180;  9  Excli.  Bep.  518. 


638  COURT  OF  EXCHEQUER,  1863-54. 

Metzner  v,  Bolton. 

Hddy  that  the  contract  wu  not  prored,  the  condition  as  to  liie  notice  not  being  in 
of  the  contract,  but  forming  part  of  it  \  but  that  the  plaintiff  .ought  to  have  been  aikiwid 
to  amend  at  the  trial,  without  costs. 

The  declaration  stated  that  the  plaintiff,  on  the  Ist  of  Jannary, 
1853,  entered  into  the  service  of  the  defendant  as  a  commercial  tza* 
veller  at  a  yearly  salary,  and  that  the  defendant  agreed  to  coofioQe 
him  in  his  employ  for  a  whole  year.  That  the  plaintiff  continued  ia 
such  service  till  the  31  st  of  March,  1853,  when  the  defendant  di»- 
charged  him. 

The  defendant  pleaded  nan  assumpsit  and  other  pleas. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  Trinity 
term  last,  the  following  facts  appeared :  —  The  plaintiff  was  employed 
by  the  defendant  in  January,  1853,  as  a  commercial  traveller,  at  a 
yearly  salary  of  140/.,  and  continued  in  his  service  until  the  March 
following,  when  the  defendant  discharged  him.  It  appeared  Ihat 
there  was  a  usage  in  the  trade  that  commercial  travellers  should  be 
dismissed  with  three  months'  notice.  It  was  thereupon  objected  for 
the  defendant,  that  the  contract  had  not  been  proved ;  and  that  there 
was  a  variance  between  the  statement  in  the  declaration  and  the 
proof.  The  learned  judge  overruled  the  objection,  and  the  plaintiff 
had  a  verdict,  damages  56L 

Jones  having  in  Michaelmas  term  obtained  a  rule  nisi  for  a  nev 
trial  on  the  ground  of  misdirection,  — - 

Prentice  showed  cause.  It  was  not  necessary  in  this  case  to  state 
that  the  contract  was  determinable  by  a  three  months'  notice  to  quit 
The  rule  applicable  to  this  subject  is,  that  if  there  is  a  subsequent 
proviso  not  referred  to  by  the  contract  it  need  not  be  noticed  by  the 
plaintiff,  but  must  be  pleaded  by  the  defendant.  This  resembles  the 
case  of  a  proviso  in  a  deed.  Take  the  case  of  a  tenancy  from  year 
to  year,  which  may  be  determined  by  a  six  months'  notice  to  quit 
The  fact  of  the  notice  is  not  mentioned  in  pleading.  A  personal 
contract  determines  by  the  death  of  the  party,  but  the  pleader  docs 
not  aver  that  the  party  is  still  in  full  life.  The  rule  is  thus  stated  in 
1  Chit  Plead.  246,  4th  edit  1844,  that  wherever  there  is  a  circum- 
stance, the  omission  of  which  is  to  defeat  the  plaintiff^s  right  of 
action  primd  facie  well  founded,  whether  called  by  thp  name  of  a 
proviso  or  a  condition  subsequent,  it  must  in  its  nature  be  a  matter 
of  defence,  and  ought  to  be  shown  in  pleading  by  the  opposite  pacty. 
The  rule  is  stated  by  Lord  Tenterden,  C.  J.,  in  Vavasour  v.  Ormrodt 
6  B.  &  C.  430.  If  the  law  raises  an  exception  to  a  general  right,  it 
need  not  be  stated  in  pleading.  If  this  proviso  had  been  pleaded,  it 
would  have  amounted  to  the  general  issue. 

[Parke,  B.  The  rule  as  to  this  point  is  explained  by  Maule,  J.,  in 
Sharland  v.  Leifchildj  4  Com.  B.  Ilep.  529.] 

Smart  v.  Hi/de,  8  Mee.  &  W.  723 ;  Weedon  v.  Woodbridge,  13  Q. 
B.  Rep.  462 ;  and  Clarke  v.  Grai/,  6  East,  664,  are  in  point. 

JoneSy  contr^,  in  support  of  the  rule.     The  plea  of  three  months' 


OF  SICHKvilTaL  l>»-vU  *S^ 


hciii  ^  ^  ^tt«i  oa  ihit  srcciisd  of  its  ^u^ifviu^  iht^  v\mUx\^oU 
iflr  T.  Av«f,  13  Law  i  RepL  vn*  «*)  C.  P.  i^    \hV  i^^Uv^M  \vhi\  h 

aa^it  :«>  be  pueaoed  k  co<i:<i<Ufac  vi;h  (he  $l:jkUMU<'Ut  iu  ih^  \UvU¥il« 

f  *^**-4  2Ut  uie  pLii'itiif  v^fts  u>  senmr  for  a  ]nMr% 

( Vi\  mh\  \^Hs 

The  judgment  q(  the  oowt*  was  uow  delivered  by  «— 

Pabce,  &    In  this  case  the  declaration  stated  that  tho  plaint  Uf  had 

engaged  himself  as  a  commercial  travellox  with  tho  licrouvUmt,  a  utmw 

l>oDQet  manafactuier,  to  travel  for  one  year,  and  that  ho  wan  wrontf* 

fuUy  dismissed.     The  only  pica  was  mom  ass^mpsiL     At  tho  trtali  it 

appeared  that  the  plaintiff  had  been  enguginl  for  a  yoat  and  hati  itoon 

ivrongfully  dismissed ;  but  on  cross-examination  tho  phuntllfaihulttod 

there  was  a  usage  in  the  trade  to  dismiss  with  thn>o  nu)nthi«*  noUoo* 

My  brother  Martin  thought  that  the  agreement  beintt  for  tho  plain* 

tifl^s  service  for  a  year,  the  contract  was  proved.     "W  o  art)  of  opinion 

that  this  ruling  cannot  be  supported.     A  usage  is  tacitly  anm^Mut  to 

the  contract  unless  excluded  by  the  terms;   and  tho  (jnontion   lpt| 

w'hether,  in  the  present  form  of  action,  it  must  bo  statod,     In  tlm  oaitn 

of  an  instrument  under  seal,  no  doubt  tho  plaintilV  may  pUmd  only  mo 

much  as  is  necessary  for  bis  case,  and  tho  defendant  muMt  not  up  any 

proviso  of  which  he  wishes  to  avail  himself.     1  Wms.  Hitund.  U>lo, 

n.  2.     So,  where  an  estate  is  vested,  and  is  to  be  dofeaiod  by  matt  or 

ex  post  facto  or  condition  subsequent,  the  plaintiff  may  dooliiro  K<«no- 

rally  without  showing  performance  thereof.    TJghtreiCs  caue^  7  Hop,  iS\), 

Bat  here  the  condition  imputed  by  the  custom  is  not  in  dof(«miunc^a 

of  the  contract,  but  is  part  of  the  contract.     It  is  not  true,  as  allogod, 

that  the  defendant  engaged  the  plaintiff  for  a  year,  with  a  powor  in 

the  defendant  to  dismiss   him  upon  giving  three  months'  notice. 

The  shorter  mode  of  statement  cannot  exonerate  the  plaintiff  from 

stating  the  full  contract  correctly.     My  brother  Martin  is  not  quite 

satisfied  with  this  judgment;  but  such  being  the  opinion  of  the 

majority  of  the  court,  the  rule  must  be  absolute  for  a  new  trial 

Aij>EBsoN,  B.    We  all  think  that  the  plaintiff  ought  to  JMivie  b'^en 
allowed  to  amend  at  the  trial,  and  in  a  case  like  this  without  vAjniM. 

Rule  abioluU, 


«  Fqixock,  C-  R,  Fabu,  R,  kunauov,  B^  mdA  HuiTiir,  B. 
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Fcbnuuy  6, 1854. 

AUomey  —  Dispaupering  Order ^  Effect  of — Promise^  Nudum^  Pac- 
tum —  Charges  of  Copying  —  CounseVs  Fees, 

The  defendant,  in  Jane,  1858,  reUuned  the  plamtifT,  an  attorney,  to  oondact  an  actkm  he 
him,  and  in  Jolj  obtained  an  order  to  sae  in  formd  pauperis.  On  the  8th  December  ^ 
order  for  dispaapering  him  was  obtained  from  the  Master  of  the  Bolls,  who  ordered  It  to 
relate  back  to  the  Slst  of  October,  at  which  time  the  defendant  became  possessed  of  »• 
perty  on  the  death  of  his  fuher.  The  defendant,  whilst  the  panper  oider  was  in  foroe^hai 
stated  to  the  plaintiff  that  he  would  pay  his  costs  on  his  fiithei's  death  :  ^ 


Hdd,  that  as  the  dispaupering  order  only  related  to  the  litigating  parties  and  not  to 
tomey,  the  plaintiff  was  not  entitled  to  claim  from  the  delendiuit  payment  of  die 
cnrred  between  the  81st  of  October  and  the  8th  of  December ;  that  the  defendant's  _ 
to  pay  the  same  was  nudum  pactum,  and  that  the  plaintiff  was  not  entitled  to  be  pail  hi 
charges  for  copying,  nor  for  counsel's  fees  which  he  had  not  paid. 

This  was  an  action  by  the  plaintiff  for  work,  &c.,  as  an  attorney. 

Plea  —  Never  indebted* 

At  the  trial,  before  Channel],  Sergt,  at  the  last  Surrey  Summer 
Assizes,  the  facts  were  these :  —  The  action*  was  brought  by  the 
plaintiff,  who  was  an  attorney,  to  recover  in  respect  of  work  done  by 
him  in  that  capacity  for  the  defendant^  who  was  plaintiff  in  a 
chancery  suit  of  Penney  v.  Oiristmas.  The  defendant  retained  tbe 
plaintiff  as  his  attorney  in  the  chancery  suit  in  June,  1853,  and  in 
July  obtained  an  order  to  sue  in  forma  pauperis.  On  the  8th  of  De- 
cember an  order  for  dispaupering  the  defendant  was  obtained  firora 
the  Master  of  the  Rolls,  who  ordered  it  to  relate  back  to  tbe  Slst  of 
October,  at  which  time  the  defendant  became  possessed  of  property 
on  the  death  of  his  father.  The  defendant,  after  the.  obtaining  of  the 
pauper  order,  and  while  it  was  in  force,  had  stated  to  the  plaintiff 
that  he  would  pay  the  plaintiffs  bill  and  costs  on  the  death  of  hit 
(the  defendant's)  father.  The  action  was  brought,  to  recover  the 
entire  bill  of  costs  from  the  date  of  tbe  retainer  to  the  termination  of 
the  chancery -suit  Tbe  plaintiffs  bill  contained  charges  for  copying 
and  for  counsel's  fees,  which  latter,  however,  had  not  been  paid. 
Several  objections  having  been  made  to  the  plaintiffs  right  to  recova 
the  amount  claimed,  a  verdict  was  taken  for  the  whole  amount,  with 
leave  to  the  defendant  to  move  to  reduce  the  damages  by  striking  oat 
the  charges  incurred  during  the  time  the  defendant  was  suing  as  a 
pauper.  Leave  was  also  given  to  the  plaintiff  to  amend  by  inserting 
a  count  for  money  paid,  subject  to  the  question  of  his  right  of  reco- 
vering the  counsel's  fees.  Another  point  reserved  was,  whether  the 
defendant  was  to  be  liable,  if  at  all,  from  the  date  of  the  dispaupering 
order,  or  from  the  time  as  from  which  he  was  declared  to  be  dis- 
paupered. 


1  28  Law  J.  Bep.  (x.  s.)  Exch.  132 ;  9  Exchequer  Bep.  584. 
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A  rale  nisi  having  been  obtained  accordingly  — 

Hawkins  and  Couch  for  the  plaintiff  showed  cause.  The  plaintiff, 
the  attorney  of  the  defendant,  was,  at  all  events,  entitled  to  be  paid 
for  all  costs  incurred  between  the  31st  of  October,  the  time  from 
-^vhich  the  dispaupering  order  dated,  and  the  8th  of  December,  the 
date  of  the  order.  The  original  contract  between  the  plaintiff  and 
the  defendant  was,  that  all  the  work  done  by  the  plaintiff  should  be 
paid  for  in  the  usual  way.  The  dispaupering  order  is  general  in  its 
terms,  and  operates  to  make  the  present  defendant  liable,  not  only  to 
his  opponent  in  the  suit,  but  also  to  his  attorney. 

[Parke,  B.     The  plaintiff  supposed  he  was  not  to  be  paid  for  his 
services  during  the  time  that  his  client  was  a  pauper.     Then,  how  is 
that  relation  between  them  altered  by  the  order  of  the  Master  of  the 
HoUs  ?     No  fraud  has  been  found  in  this  case.     The  contract  in  the 
first  instance  was,  that  the  attorney  was  to  be  paid  for  his  services. 
Then  came  the  pauper  order.     After  that  he  was  bound  to  give  his 
services  gratuitously.     He  did  so  up  to  the  8th  of  December.     Then 
came  the  order  which  was  directed  to  relate  back  to  the  31st  of  Octo- 
ber, but  that  effect  was  to  take  place  only  as  regarded  the  litigating 
parties.     It  lies  on  the  plaintiff  in  this  case  to  show  the  existence  of 
a  contract  whereby  he  was  to  be  paid  for  his  services  in  the  ordinary 
ijiray.     The  Master  of  the  Rolls  was  not  called  on  to  settle  the  dispute 
as  between  the  plaintiff  and  his  client ;  he  was  to  settle  it  only  as 
between  the  litigating  parties.     Primdfade^  the  attorney  doing  work 
for  his  client  under  the  pauper  order  is  not  to  be  paid  for  it.] 

The  right  of  exemption  from  thege  costs  is  a  privilege  granted  by 
the  court.  That  privilege  may  be  taken  away,  not  only  as  between 
the  parties,  but  also  as  regards  the  attorneys.  The  attorney,  as  the 
officer  of  the  court,  assigned  by  the  court,  from  the  Slst  of  October 
.  ceases  to  be  such  officer,  and  acted  simply  as  attorney  to  the  present 
defendant,  and  from  that  time  there  was  an  implied  contract  that  he 
should  be  paid  for  his  services.  They  referred  to  Spencer  v.  Bryanty 
1  Ves.  49.  Secondly,  the  plaintiff  is  entitled  to  be  paid  the  law- 
stationer's  charges  incurred  by  him  in  copying  the  proceedings.  They 
referred  to  Daniel's  Chancery  Practice,  p.  111.  The  defendant  pro- 
mised to  pay  the  costs  upon  the  death  of  his  father. 

[Parke,  B.     That  was  after  the  pauper  order  had  been  obtained.] 
Thirdly,  the  plaintiff  is  entitled  to  recover  for  fees  of  counsel;  for 
although  he  has  not  yet  paid  them,  still  he  is  liable  to  pay  them. 

[Parke,  B.  It  is  quite  clear  that  the  plaintiff  eannot  charge  for 
fees  to  counsel,  as  he  has  not  paid  them.] 

BovUlf  in  support  of  the  rule.  The  plaintiff  is  entitled  to  recover 
only  up  to  the  time  of  the  petition  for  the  pauper's  order,  viz.,  in 
July.  The  pauperis  order  merely  carries  into  effect  the  statute  of  11 
Hen.  7,  c.  12.  The  plaintiff  covenanted  to  act  as  the  defendant's 
attorney  in  this  case,  free  of  expense.  As  soon  as  the  order  was 
allowed,  the  plaintiff  was  appointed  by  the  court,  and  is  not  entitled 
to  charge  any  thing.    This  is  a  question  of  contrsurt :  prior  to  the  date 
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of  the  dispaupering  order,  the  plaintiff  did  the  work  in  pursoanoe  of 
his  engagement,  and  after  that  time  there  is  no  preteoce  for  saying 
that  he  received  a  fresh  retainer.  This  dispaupering  order  took  e&et 
only  as  between  the  parties.  Even  assuming  the  existence  of  fiaad 
on  the  part  of  the  defendant,  that  would  not  make  him  liable  to  the 

[)laintifr,  or  create  any  contract  between  them.  Secondly,  as  to  tfce 
aw-stationer's  charges.  The  true  rule  is,  that  an  attorney  is  nfK 
bound  to  pay  law-stationer's  charges ;  but  if,  in  a  pauper  cause,  be 
chooses  to  incur  such  charges  without  an  express  order  to  that  effect, 
the  expense  falls  within  the  pauper  order,  and  he  cannot  charge  bia 
client  for  it  If  this  were  not  so,  in  lengthy  pleadings,  as  in  tk 
celebrated  case  of  Small  v.  Aitwood^  the  pauper  might  be  mined,  and 
the  order  would  be  no  protection  whatever. 

[Martin,  B.  The  attorney  would  not  be  entitled  to  charge  for  the 
draft  of  a  brief,  for  he  is  bound  to  afford  his  client  his  skill  and  intel- 
ligence gratuitously.] 

Lastly,  the  plaintiff  is  not  entitled  to  charge  the  pauper  with  coim- 
sel'.s  fees,  especially  where  he  has  not  paid  them. 

Parke,  B.  Upon  the  first  question,  which  is,  whether  eonnsetji 
fees  not  paid  can  be  recovered  in  this  action,  I  am  of  opinion  tlisi 
they  cannot  They  are  gratuitous;  as  to  that  there  can  be  no  doot^ 
and  the  court  are  clear  in  their  opinion  upon  that  point  The  next 
question  is,  whether  the  plaintiff's  bill  is  to  be  reduced  by  the  items 
incurred  while  the  pauper's  order  was  in  force,  that  is,  between  the 
31st  of  October  and  the  8th  of  December.  The  attorney  is  bound  to 
render  his  advice  and  skill  without  fee  or  reward,  according  to  tke 
statute  of  11  Hen.  7,  c.  12,  but  tha\  of  course  does  not  inclade  monej 
out  of  pocket.  Now,  as  regards  the  charges  between  the  31st  of  Oe* 
tober  and  the  8th  of  December,  as  to  which  interval  the  Masta  of 
the  Rolls  decided  that  the  plaintiff  was  not  a  pauper,  it  is  to  be 
observed  that  the  Master  of  the  Rolls  did  not  decide  upon  the  pan* 
per's  liability  to  his  own  attorney  :  that  was  a  point  not  before  hii& 
If  the  pauper,  then,  is  to  be  charged  for  business  done  by  his  atttu^ 
ney  during  that  interval,  that  could  only  be  by  virtue  of  a  distinet 
employment  and  promise  to  pay,  and  if  any  such  promise  were  made, 
the  liability  was  not  put  on  that  ground  at  the  trial  But  if  any  sack 
promise  were  made,  there  being  no  consideration,  it  was  nudmm  psc* 
iunij  and  I  am  of  opinion  that  such  promise  would  not  be  binding. 
As  to  whether  an  attorney  can  charge  for  copying,  I  think,  in  the 
absence  of  any  authority,  that  he  cannot  He  ought  to  make  his 
draft  so  fair  as  not  to  require  copying,  and  if  he  does  not,  that  is  bis 
own  fault  The  principal  part  of  the  demand,  therefore,  on  this  action 
is  not  recoverable,  and  the  damages  must,  accordingly,  be  reduced. 

Platt,  B.  I  am  of  the  same  opinion.  The  plaintiff  is  entitled  to 
the  costs  incurred  before  the  pauper  order  and  to  those  relating  to  the 
pauper  order ;  but  I  do  not  think  be  is  entitled  to  recover  the  costs 
which  accrued  between  the  31st  of  October  and  the  8th  of  Decemba. 
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Martin,  B.  I  am  of  the  same  opinion.  It  woald  be  very  unrea- 
sonable to  hold  that  the  plaintiff,  who  assisted  in  obtaining  the  pauper 
order  for  the  defendant,  could  recover  for  services  performed  during 
the  existence  of  that  oider. 

Rule  absolute. 


Gadsden  v,  Barrow.^ 

Pebmarj  7, 1854. 

Interpleader  —  Title  of  third  Paxiy. 

Upon  an  interpleader  issue  whether  certain  goods  and  chattels  seised  in  execution  were  "  at 
the  time  of  the  seizure  the  goods  and  chattels  of  the  plaintiff/'  the  plaintiff  proved  a  bill 
of  sale  of  the  goods  to  himself:  — 

HM,  that  the  defendant,  the  execution  creditor,  might  set  up,  by  way  uf  answer,  a  prior  bill 
of  sale  to  a  third  party. 

This  was  an  interpleader  issue  in  the  old  form,  stating  that  a  dis- 
conrse  was  had  between  the  plaintiff  and  the  defendant  as  to  "  whether 
cjertain  goods  and  chattels  were  at  the  time  of  the  seizure  thereof  by 
the  sheriff  of  Surrey  the  goods  and  chattels  of  the  plaintiff;  and 
thereupon  the  plaintiff  then  asserted,"  &c.  The  issue  directed  by  the 
judge's  order  was,  whether  they  were  the  "  goods  and  chattels  of  the 

Slaintiff  as  against  the  execution  creditor."  At  the  trial,  before 
lartin,  B.,  at  the  Middlesex  Sittings  after  Michaelmas  term,  1853| 
it  appeared  that  the  goods  had  been  seized  under  a  writ  of /{./a.,  at 
the  suit  of  the  plaintiff  against  one  Grice,  on  the  19th  of  October, 
1853,  and  the  plaintiff  claimed  them  under  a  bill  of  sale  to  himself 
from  Grice,  dated  the  19th  of  September,  1853.  The  defendant  then 
proposed  to  prove  that  the  same  goods  had  been  assigned  to  one 
Larking  by  a  bill  of  sale  dated  the  5th  of  September  in  the  same 
year;  but  his  lordship  thought  the  evidence  was  inadmissible,  the 
question  being  only  as  between  the  plaintiff  and  the  defendant.  The 
verdict  was  found  for  the  plaintiff,  and  a  rule  nisi  subsequently  ob- 
tained for  a  new  trial,  against  which  — 

Petersdorff^  now  showed  cause.  The  issue  ought  to  have  had  the 
words  "  as  against  the  execution  creditor"  according  to  the  judge's 
order ;  and  if  it  had  been  so  framed,  the  question  would  have  been 
limited  to  the  rights  of  the  plaintiff  and  the  defendant 

[Alderson,  B.     These  words  only  mean  whether  the  alleged  sale 

is  bond  fide. 

Parke,  B.     Suppose  the  plaintiff  had  brought  trover  against  the 

sheriff,  could  be  have  succeeded  ?] 


1  28  Law  J.  Rep.  (w.  s.)  Exch.  184 ;  9  Exchequer  Bep.  614. 
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The  sheriff  is  no  party  to  the  issue,  and  the  execution  creditor  b 
precluded  from  setting  up  the  claim  of  any  third  party*  Came  t. 
Brice,  7  Mce.  &  W.  183.  In  that  case  the  issue  was  whether  eertaii 
wearing  apparel  was  the  property  of  one  Morgan,  at  the  time  of  the 
seizure,  the  plaintiff  averring  that  it  was.  At  the  trial,  it  appeared 
the .  plaintiff  had  seized  the  wearing  apparel  under  an  execution 
against  Morgan,  when  the  defendants  claimed  it  as  trustees  for  Mor- 
gan's wife.  Lord  Abinger  held,  that  they  were  not  so  entitled,  and 
would  not  allow  the  defendants  then  to  set  up  Morgan's  bankruptqr 
so  as  to  show  that  the  plaintiff  was  not  entitled  to  recover. 

[Parke,  B.  There  the  claimants  were  niade  the  defeudants,  aad 
it  was  rightly  held,  that  unless  they  were  entitled  the  plaintiff  va& 
Here  the  plaintiff  is  the  claimant,  and  unless  they  are  his,  he  has  do 
right  ta  the  verdict] 

A  temporary  possession  in  the  plaintiff  is  sufficient  JXichoBs  t. 
Bastardy  2  Cr.  M.  &  B.  659. 

E.  JameSf  contra,  was  not  called  upon  to  support  the  rale. 

Parke,  B.  The  execution  creditor  sets  up  that  which  is  an  answer 
to  the  plaintifi's  claim. 

Alderson,  B.  In  Carne  v.  Brice^  the  issue  was  the  wrong  way, 
the  execution  creditor  being  made  plaintiff  instead  of  defendant  The 
claimant  is  now  the  plaintiff,  and  be  has  to  establish  his  claim  agaiost 
the  defendant.  Here  it  is  clear  he  had  no  title  if  the  first  bill  of  sak 
was  bond  fide.  Let  there  be  a  new  trial,  and  its  validity  can  then  be 
tried. 

Platt,  B.,  concurred. 

Martin,  B.  I  do  not  mean  to  differ  from  the  judgment  of  the  rest 
of  the  court;  but  I  think  that  in  a  question  of  this  kind  you  oogbt 
not  to  allow  other  people  to  interfere ;  and  the  simple  matter  to  be 
inquired  into  is,  whether  the  bill  of  sale  put  forward  by  the  plaintiff 
is  valid ;  and  if  so,  he  ought  to  succeed.  However,  the  rest  of  tbe 
court  are  of  a  different  opinion. 

Bult  absoluU. 
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in  the  exchequer  chamber. 
Hunt  v.  Remnant.^ 

February  9, 1854. 

Cavenanl  -s—  Eight  of  Eniry  for  Condition  broken  —  Whether  con- 
veyed by  Assignment  of  Reversion* 

£,  the  tenant  of  leasehold  premises,  nnderiet  a  portion  of  them  to  B  for  a  term  of  years, 
reserving  a  few  months'  rerersion.  B  covenanted  to  complete  some  cottages  on  the  pre- 
mises by  the  25th  of  Jane.  By  an  indenture,  made  on  the  SOth  of  July  following,  which 
recited  that  £  had  entered  into  several  agreements  and  aoder-leases  affecting  the  leasehold 
premises,  the  particnlars  of  which  were  known  to  J,  it  was  witnessed  that  £  did  "  bargain, 
sell,  assign,  transfer  and  set  over  the  said  leasehold  premises,  with  their  apportenances,  and 
all  the  estate,  right,  title  and  interest  of  him  the  said  £  in,  to,  or  ont  of  the  said  premises 
and  every  part  thereof,  to  J,  to  have  and  to  hold  the  said  premises  and  every  part  thereof 
for  the  resiaae  of  the  term  of  years  granted  b^  the  indenture  of  lease  under  which  £  held, 
and  all  other  the  estate  and  interest  of  the  said  £  therein  or  thereout,  subject  nevertheless 
to  the  agreement  and  under-leases  hereinbefore  referred  to.'*  B  did  not  build  the  cottages 
by  the  25th  of  June.  It  did  not  appear  whether  £  knew  of  the  £Bu:t,  or  elected  to  treat  the 
default  as  a  breach  of  covenant  and  a  forfeiture  of  the  lease :  — 

Seld,  that  assuming  that  the  non-completion  of  the  cottages  was  a  breach  of  covenant,  and 
gave  E  a  right  of  re-entry  before  the  assignment  to  J,  and  that  the  statute  8  &  9  Vict.  c. 
106,  8.  5,  enabled  £  to  assign  the  right  of  entry  for  condition  broken,  yet  that  the  language 
of  the  indenture  was  not  si^dent  to  transfer  that  right  to  J,  so  as  to  enable  him  to  take 
advantage  of  the  forfeiture. 

This  was  a  writ  of  error  by  E.  Hunt,  the  defendant  below,  on  a 
bill  of  exceptions  to  the  rnling  of  Pollock,  C.  B,,  on  the  trial  of  an 
action  for  ejectment.  E,  Hunt  had  let  certain  premises,  for  a  term 
of  years,  to  one  Bishop,  who  had  covenanted  to  build  on  the  premises 
some  cottages  by  the  25th  of  June,  1853,  but  had  not  built  them. 
On  the  30th  of  July  following,  E.  Hunt  assigned  his  reversionary 
estate  in  the  premises  to  J.  Hunt.  Bishop  had  mortgaged  the  pre- 
mises to  Remnant  the  plaintiff,  and  had  underlet  them  to  him  to 
secure  the  mortgage.  After  this  J.  Hunt  brought  an  ejectment  against 
Bishop,  on  the  ground  that  the  lease  had  been  forfeited  by  his  failure 
to  build  the  cottages,  and  that  the  right  to  enter  for  the  condition 
broken  had  passed,  by  the  assignment  of  the  reversion,  to  him,  J. 
Hunt  The  court  decided  that  J.  Hunt  was  not  entitled  to  re- 
cover. Subsequent  to  the  trial  of  the  action  of  Hunt  v.  Bishop^  8 
Exch.  Rep.  675 ;  s.  c.  20  Eng.  Rep.  542.  Remnant  had  entered  as 
mortgagee,  but  had  allowed  Bishop  to  hold  the  premises  for  him. 
Bishop,  however,  in  fraud  of  Remnant's  right,  was  induced  by  E. 
Hunt  to  give  up  possession  to  him  as  agent  for  J.  Hunt.  Remnant 
thereupon  brought  the  present  action  against  E.  Hunt,  who  relied 
upon  the  same  points  in  behalf  of  J.  Hunt's  right  to  the  premises  as 


1  23  Law  J.  Rep.  (n.  s.)  Exch.  185 ;  18  Jur.  385 ;  9  Exchequer  Rep.  635.  Before 
Coleridge,  J.,  Maule,  J.,  Wightman,  J.,  Ckesswell,  J.,  Erle,  J.,  Williams,  J., 
Talfoubd,  J.,  and  Cbomfton,  J. 

46* 
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were  urged  in  Hunt  v.  Bishop,  the  report  of  which  case  fully  sets  adi 
the  material  facts  and  documents  on  which  the  point  depended.  Pol- 
lock, C.  B.,  ruled,  in  conformity  with  the  decision  of  the  court}  that 
Remnant  was  entitled  to  the  possession  of  the  premises. 

Bramwell,  for  the  plaintiff  in  error,  the  defendant  below^.     He 
direction  of  the  Chief  Baron,  in  conformity  with  the  decision  of  the 
court  in  Hunt  v.  Bishop,  was,  it  is  submitted,  wrong.     The  plaintiff 
was  not  entitled  to  recover.     The  meaning  of  the  covenant  that  the 
lessee  is  to  build  to  the  satisfaction  of  the  surveyor  of  the  lessor, 
means  that  he  shall  build  at  all  events,  and  to  the  satisfaction  of  tli« 
lessor's  surveyor,  if  he  appoint  one.     The  facts  of  the  case  show  that 
the  lessee  did  not  build,  and  consequently  there  was  a  breach  ci 
covenant,  and  if  so  a  forfeiture  of  the  lease.     For  though  the  woids 
"  to  re-enter  "  be  omitted  by  accident  in  the  lease,  yet  it  remains  dcv 
that  the  lessor  is  to  repossess  the  property  on  the  breach  of  a  ooveoant 
E.  Hunt,  therefore,  had  a  right  of  entry.     This  right  he  never  waived. 
When  he  conveyed  his  reversion  to  J.  Hunt,  the  right  of  entry  passed 
with  it     By  the  statute  7  &  8  Vict.  c.  76,  s.  6,  power  is   expressly 
given  to  assign  a  right  of  entry  for  condition  broken,  and  though  tiiat 
statute  be  repealed  by  the  statute  8  &  9  Vict.  c.  106,  s.  5,  yet  the  lat- 
ter statute,  by  section  6,  enacts  that  "  a  right  of  entry,  w^hether  im- 
mediate or  future,  and  whether  vested  or  contingent,"  may  be  assigned. 

[Maule,  J.  The  statute  seems  to  contemplate  a  right  of  entry  at 
the  end  of  an  estate  or  interest,  not  a  right  of  entry  for  condition 
broken,  which  is  clearly  a  litigious  right.  It  did  not  mean  to  assign 
a  right  of  action.] 

The  words  of  the  statute  are  perfectly  general.  By  the  statute  of 
Wills,  1  Vict  c.  26,  s.  3,  a  right  of  entry  for  condition  broken  is  ex- 
pressly made  devisable.  Though  the  assignment  refers  to  leases 
aiTecting  the  premises,  it  does  not  recognize  this  particular  lease  as 
existing.  It  does  not  show  that  E.  Hunt  waived  the  forfeiture  if  he 
was  aware  of  it.  If  he  was  not  aware  of  it,  he  clearly  did  not  waifc 
it.  It  must  be  assumed,  on  the  contrary,  that  E.  Hunt  had  elected 
to  take  advantage  of  it  There  are,  it  is  true,  no  express  words  con- 
veying the  right  of  entry,  but  it  is  submitted  that  the  right  passed 
with  the  reversion  by  virtue  of  the  statute. 

Honyman,  for  the  defendant  in  error,  the  plaintiff  below,  was  not 
called  upon. 

Coleridge,  J.  We  are  all  of  opinion  that  the  direction  of  the 
Chief  Baron  was  right,  and  that  upon  a  very  strict  point  The  piain- 
tiflis  entitled  to  recover  if  the  lease  be  still  subsisting.  If  it  be  not 
subsisting,  it  is  because  there  has  been  a  cause  of  forfeiture  of  which 
advantage  can  be  taken.  We  will  assume  that  there  was  a  cause  of 
forfeiture,  as  is  contended,  in  the  time  of  E.  Hunt  There  is  no 
evidence  to  show  that  he  had  availed  himself  of  it  The  conveyance 
by  him  to  J.  Hunt  was  on  the  30th  of  July,  and  after  the  cause  of 
forfeiture.     The  indenture  began  by  stating  the  lease  to  E.  Hunt,  and 
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recnted  that  5Qbt9Pqi»?zi  t:^  i^  Sesse  be  hsd  made  seveiml  mg^fements 

or  miderleftses  uiwdn^  die  presatses.    It  then  smTs  that  E.  Hunt  did 

^  bargain,  se^  assign,  and  tiansSer  and  set  OTer  the  said  leasehold 

premises  with  their  apparsenanccs,  and  all  the  estate^  rights  tiile  and 

interest  of  him,  the  said  S.  Uanu  in.  to,  and  oat  of  the  said  pi^iui^es 

and  every  part  thereof  for  the  residue  of  the  terms  of  years  by  the 

aibresaid  indenture  of  lease,  and  all  other  the  estate  and  interest  of 

the  said  £.  Hant  therein  and  thereoot,  subject  nevertheless  to  the 

agreements  and  und^!eaaes  hereinbefore  refened  to.*^     If  by  opera* 

tion  of  the  statute  3  &  9  Vict,  c  106,  the  right  of  entry  was  not 

csapable  of  being  pa^ed,  then  there  is  an  end  of  the  question.     But 

supposing  it  was  capable  of  passing,  we  must  see  whether  by  the 

instrument  imder  which  J.  Hunt  takes  the  interest  the  right  of  entry 

passed  or  was  intended  to  pass.     There  are,  it  is  true,  general  words 

conveying  all  the  estate  and  interest  of  B.  Hunt,  but  there  are  no 

particular  words  conveying  this  right.     We  are  all  of  opinion  that 

there  was  no  intention  or  sufficient  words  to  pass  the  right  of  entry 

if  it  could  be  assigned.     Two  assumptions  have  been  made :  first, 

that  K  Hunt  knew  of  the  forfeiture ;  and,  secondly,  that  he  did  not 

If  he  knew  of  it,  he  uses  no  words  either  importing  that  knowledge, 

or  showing  an  intention  to  convey  the  right     On  the  contrary,  he 

recognizes  the  leases  made  before.     If  he  did  not  know  of  it,  there  is 

still  less  ground  for  supposing  that  he  intended  to  convey  the  right 

On  either  ground,  we  ttunk  that  the  direction  is  right 

The  other  judges  concnrred. 

Judgment  affirmed. 


Arnold  v.  Hamel.^ 

January  U,  1854. 

Revemie  —  Customs  Acts  —  Notice  of  Action  —  Evidence. 

The  8  &  9  Yict.  c.  87,  s.  117  (Customs  Consolidation  Act)  enacts,  that  no  writ  shall  bo  sued 
out  against  any  officer  of  the  customs  or  against  any  person  acting  under  the  direction  of 
the  Commissioners  of  her  Majesty's  Customs  for  any  thing  done  in  the  execution  of  or  by 
reason  of  his  office  until  a  month  s  notice  of  action  snail  have  been  given,  stating  the  cause 
of  action,  &c  The  118th  section  enacts,  that  no  plaintiff,  in  any  case  where  an  action 
shall  be  grounded  on  any  such  act  done  by  the  defendant,  shall  be  permitted  to  produce 
any  evidence  of  the  cause  of  such  action,  except  such  as  shall  be  contained  in  the  notice 
to  be  given  as  aforesaid  or  shall  receive  any  verdict  against  such  officer  or  person  unless 
he  shall  prove  on  the  trial  of  such  action  that  such  notice  was  given ;  and  in  acfault  of  such 
proof  the  defendant  in  such  action  shall  receive  a  verdict  with  costs,  as  hereinafter  men- 
tioned :  — 

Bddf  that,  upon  the  trial  of  an  action  against  an  officer  of  the  customs,  it  is  the  duty  of  the 
jadge,  unless  the  facts  are  admitted,  to  hear  the  evidence  and  decide  whether  the  defendant 
did  tiie  act  complained  of,  honestly  believing  that  his  duty  called  upon  him  to  do  it,  In 
which  case  the  provisions  as  to  notice  of  action  would  be  applicable. 


1  28  Law  J.  Bep.  (k.  b.)  Exch.  137. 
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Trespass  and  false  imprisonment. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  for  Middlesa 
after  Trinity  term,  1853,  the  case  was  opened  by  the  counsel  fortbc 
plaintiff,  who  stated  that  the  action  was  brought  for  an  illegal  arrest 
and  imprisonment  of  the  plaintiff  by  the  defendant,  who  bad  caused 
the  plaintiff  to  be  kept  on  board  a  revenue  cutter  for  several  raoDtk 
He  also  stated  that  the  defendant  was  believed  to  be  the  solicitor  to 
the  customs,  and  that  some  pretence  would  be  set  up  that  the  act 
complained  of  was  required  to  insure  the  attendance  of  the  piainiiff 
as  a  witness  in  prosecutions  against  certain  dock  companies.  No 
admission  was  made  in  the  opening  statement  that  the  act  comphiaed 
of  was  done  in  the  execution  of  the  defendant's  duty  or  by  reason 
of  his  office.  No  notice  of  action  had  been  given.  His  lordship 
upon  this  statement  nonsuited  the  plaintiff. 

A  rule  to  set  aside  this  nonsuit  had  been  obtained,  against  whicb 

IVie  Attorney  General  (Sir  A.  E.  Cockbum,)  Sir  F.  l^esiger  ana 
X  Wilde  now  showed  cause.*  There  will  be  three  questions,  Fi^ 
whether  the  defendant,  being  the  solicitor  to  the  customs,  is  an  officff 
of  the  customs?  Secondly,  whether  it  was  sufficient  to  show  that 
he  was  acting  as  an  officer  of  the  customs,  or  was  it  requisite  to  show 
that  he  was  acting  bond  fide  ?  and  thirdly,  whether  the  course  adoptw 
by  the  learned  judge  at  the  trial  was  correct  ?  The  solicitor  to  tie 
customs  is  an  officer  of  the  customs.  9  Geo.  4,  c.  25,  8  &  9  Met 
c.  85,  ss.  6,  7,  10,  11.  Then  under  the  8  &  9  Vict  a  87,*  k  is 
entitled  to  notice  of  action  where  the  cause  of  action  is  "mj 
thing  done  in  the  execution  of  or  by  reason  of  his  office,"  and  ^^ 
defendant  would  not  have  acted  as  he  did  unless  he  had  beeii 
solicitor  to  the  customs.  They  cited  Bartlett  v.  Smith,  11  Mee.  &  »^- 
483 ;  Cook  v.  Leonard,  6  B.  &  C.  351 ;  Gaby  v.  The  Wilts  Canal  (Mr 
pany,  3  M.  &  S.  580 ;  Booth  v.  Qive,  10  Com.  B.  Rep.  857;  s.  c  4  Eng. 
Rep.  374.  The  course  adopted  by  the  Lord  Chief  Baron  was  stnrfly 
according  to  the  act,  for  the  defendant  is  riot  to  be  permitted  to  p^6 
any  evidence  unless  there  has  been  notice  given.     Lord  Teadeidea 

^  Pollock,  C.  B.,  Pabke,  B.,  Alderson,  B.,  and  Martin,  BL  , 

9  Section  177  enacts,  "That  no  writ  shall  be  sued  out  against,  noracoprffl^J 
process  served  upon,  any  officer  of  the  army,  navy,  marines,  customs,  or  ^^, 
against  any  person  acting  under  the  direction  of  the  commissioners  of  her  Maj^ 
customs,  for  any  thine  done  in  the  execution  of,  or  by  reason  of  Ids  o6Bice,  vom  one 
endar  month  next  after  notice  in  writing  shall  have  been  delivered  to  lunv  ^^  ^^ 
his  usual  place  of  abode,  by  the  attorney  or  ag|ent  for  the  party  who  iate^da  ^  sac 
such  writ  or  process  as  aforesaid,  in  which  notice  shall  be  clearly  and  ^P^i^^  ^lJj- 
tained  the  cause  of  action,  the  name  and  place  of  abode  of  the  person  who  ^/^  ^ 
such  action,  and  the  name  and  place  of  aoode  of  the  attorney  or  agent;  *°^      JL* 
of  208.  shall  be  paid  for  the  preparing  and  serving  of  each  such  notice,  sad  ^  ^^^ 

Section  118  enacts,  "  That  no  plaintiff  in  any  case  when  an  action  shall  ^^_^ 
on  any  such  act  done  by  the  defendant  shall  be  permitted  to  produce  any  evide°  ^ 
the  cause  of  such  action,  except  such  as  shall  be  contained  in  the  notice  to  be  £^Vj 
aforesaid,  or  shall  recdve  any  verdict  against  such  officer  or  pcreon,  unless  w 
prove  on  the  trial  of  such  action  that  such  notice  was  given ;  and  in  de&iil^  of^^ 
proof  the  defendant  in  soch  action  shall  receive  a  vcnuct,  with  costs,  as  here^D^^ 
mentioned." 
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took  the  same  view  of  the  old  statute  7  &  8  Geo.  4,  c,  53,  s.  118, 
which  contained  a  similar  provision.  Johnson  v.  Lord^  Moo.  &  M. 
444. 

[Parke,  B.  No  doubt,  it  is  a  question  for  the  judge  and  not  for  the 
jury,  but  how  can  the  judge  know  whether  the  action  is  brought  against 
the  defendant  as  *an  officer  unless  he  hears  the  evidence  ?  You  must 
modify  the  words  of  the  section  to  make  it  intelligible.  The  question 
as  to  the  defendant  being  an  officer  is  collateral  to  the  issue,  and  must 
be  tried  by  the  judge  like  any  other  oollateral  question.  He  is  to 
decide  it,  and  a  bill  of  exceptions  would  not  lie  to  his  decision.] 

Grove  and  Hawkins  were  not  heard. 

Parke,  B.     I  think  we  are  all  agreed  that  this  rule  must  be  abso- 
lute.     The  118th  section  refers  to  evidence  to  be  laid  before  the  jury. 
The  question  is  for  the  judge  to  decide  whether  the  defendant  is  en- 
titled to  notice,  and  to  do  this  he  must  hear  either  a  statement  of  the 
plaintifTs  counsel  meaning  to  pledge  himself  to  it  as  a  statement  of 
the  facts,  or  so  much  evidence  on  either  side  as  may  be  necessary. 
In  this  case  there  was  no  such  statement  made,  and  there  was  there- 
fore no  sufficient  ground  for  a  decision.     On  the  new  trial,  the  ques- 
tion will  be  for  the  judge  to  determine  whether  the  defendant  acted 
honestly,  believing  that  his  duty  called  upon  him  to  do  what  he  did 
Of  course,  the  reasonableness  of  the  belief  would  be  an  element  in 
deciding  as  to  the  bona  fides.    Booth  v.  Glive.     In  determining   this 
also,  the  question  as  to  the  solicitor  being  an  officer  of  the  customs 
will  arise. 

Alderson,  B.  I  am  of  the  same  opinion.  The  real  question  is, 
whether  the  officer  was  acting  in  honest  ignorance  and  conscientious 
belief  that  he  was  acting  in  the  discharge  of  bis  duties. 

Martin,  B.,  and  Pollock,  C.  B.,  concurred. 

Rule  absolute. 
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Begina  v.  Samuel  Gill  J 

'         Jannaiy  28,  1854. 

Embezzlement  —  Larceny. 

The  prosecutor  gare  some  nuuked  money  to  J.  W.  to  expend  at  his  (the  pToaecntor's)  iktf, 
for  the  purpose  of  detecting  a  servant,  of  whom  the  master  had  saspicions.  The  Mm* 
was  convicted  of  embezzling  a  portion  of  the  marked  monej :  — 

Held,  npon  the  aathority  of  lUx  v.  Readge,  S  Leach's  C.  C.  1033,  that  the  odiTictiofi  m 
right. 

The  prisoner  was  indicted  at  the  November  Middlesex  SessioDs, 
1853,  for  stealing  one  crown  piece,  the  property  of  his  master.  It 
was  proved  at  the  trial,  that  the  master,  who  was  a  licensed  victualler, 
suspecting  the  prisoner,  marked  the  crown  piece  in  question,  and  two 
half-crowns,  and  gave  them  to  one  J.  W.  for  the  purpose  of  parcba- 
ing  spirits  of  the  prisoner,  who  was  the  prosecutor's  bar-man.  J.  W. 
accordingly,  early  the  next  morning,  purchased  at  the  bar  some  bran* 
dy,  and  paid  the  prisoner  with  the  marked  money,  and  it  was  his 
duty  to  have  placed  the  same  in  the  till.  When  his  master  came 
down  he  looked  into  the  till,  and  found  there  the  two  half-crowod 
only.  Upon  the  prisoner  being  charged  with  the  ofience,  he  admitted 
the  receipt  of  the  crown  piece,  but  said  that  he  had  given  it  away  as 
part  of  the  change  for  haJf  a  sovereign.  The  crown  piece  was  found 
in  a  bag  in  his  box,  separate  from  his  other  silver,  which  was  wrapped 
in  paper.  The  jury  acquitted  the  prisoner  of  larceny,  but  found  him 
guilty  of  embezzlement    Judgment  was  respited,  and  the  prisoner 


1 18  Jur.  70.    Before  Jebvis,  C.  J.,  Mauls,  J.,  Wightmak,  J.,  Platt,  B,  and 
Williams,  J. 
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committed  to  abide  the  decision  of  this  court ;  the  qaestion  reserved 
for  the  consideration  of  the  court  being,  whether,  apon  the  facts  as 
proved,  the  offence  was  larceny  or  embezzlement 
No  counsel  appeared  for  the  prisoner. 

Clarkson^  in  support  of  the  conviction. 

[Jervis,  C.  J.    In  Rex  v.  Headge,  2  Leach's  C.  C.  1033 ;  Russ.  & 

XL  C.  C.  160,  where  the  master  had  given  marked  money  to  a  friend 

for  the  purpose  of  purchasing  goods  at  the  master's  shop,  and  the 

shopman  took  the  money,  it  was  held  to  be  embezzlement;  but  in 

Hex  V.  Peckj  2  Russ.  213,  the  money  was  given  to  the  servant  by  the 

master  himself,  and  there  it  was  larceny.     Where  is  the  distinction  ?1 

The  distinction  is,  that  in  the  one  case  the  money  passed  out  of 

the  master's  hands;  the  property  as,  well  as  the  possession  was  parted 

from  ;  and  in  the  other  case  it  was  not     To  support  embezzlement, 

it  is  enough  to  show  that  the  money  found  its  way  to  the  servant  by 

the  hands  of  a  third  person.     In  beadgt?s  case  the  indictment  was 

founded  upon  stat  39  Geo.  3,  c  35 ;  but  the  words  of  the  present 

Embezzlement  Act,  7  &  8  Greo.  4,  c.  29,  are  even  larger ;  and  that 

case  is  therefore  still  an  authority,  and  is  in  point. 

[Jervis,  C.  J.  In  Rex  v.  Murray^  1  Moo.  C.  C.  276,  the  master 
gave  the  money  to  a  servant  to  give  to  another  servant,  and  it  was 
held  to  be  larceny. 

Maule,  J.  Suppose,  instead  of  giving  money,  the  master  gives  a 
piece  of  cloth  to  a  friend  to  give  to  a  servant,  with  directions  to  take 
it  to  the  master,  and  the  servant  appropriates  it  animo  furandi ; 
according  to  Headge^s  case  that  is  not  larceny,  and  yet  the  possession 
of  the  master's  friend  is  the  possession  of  the  master.] 

Jervis,  C.  J.  Rex  v.  Headge  is  expressly  in  point,  and  shows  that 
this  is  embezzlement,  and  we  must  be  bound  by  that  case. 

Conviction  affirmed* 


Reoina  v.  John  Burton.' 

January  28,  1854. 

Larceny — Proof  of  Corpus  Delicti. 

The  piisoner  was  found  cominff  out  of  a  warehouse,  where  a  large  quantity  of  popper  was 
kept,  with  pepper  of  a  simflar  quality  in  his  possession.  He  had  no  right  to  be  in  the 
warehouflc,  and  on  being  discovered  said,  "I  hope  you  will  not  be  hard  with  mo,"  and 
took  some  pepper  out  of  his  pocket  and  threw  it  upon  the  ground.  There  was  no  evidence 
of  any  pepper  having  been  missed  firom  the  bulk :  — 

Bddj  that  there  was  sufficient  evidence  to  go  to  the  Jury  of  the  ccfpm  ddictu 
Bigim  V.  Dredge,  1  Cox's  C.  C.  235,  considered. 

1 18  Jur.  167.    Befora  Jsrvis,  C.  J.,  Mattle,  J.,  Wiottmaw,  J.,  Platt,  B.,  and 
Williams,  J. 
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The  prisoner  was  indicted  at  the  January  Middlesex  Sessions,  1854. 
for  stealing  a  quantity  of  pepper.  It  was  proved  on  the  trial,  by  tte 
person  having  charge  of  the  warehouse,  that  the  prisoner  was  seen 
coming  from  the  lower  room  of  a  warehouse  in  the  London  Docks, 
in  the  floor  above  which  a  large  quantity  of  pepper  was  deposited^ 
some  in  bags  and  some  loose  upon  the  floor,  and  that  the  witness^ 
having  suspicion  of  the  prisoner  from  the  bulky  state  of  bis  pockets^ 
stopped  him,  and  said,  "  I  think  there  is  something  wrong  about  you;* 
upon  which  the  prisoner  turned  and  said,  "  I  hope  yoa  will  not  be 
hard  with  me,"  and  threw  a  quantity  of  pepper  out  of  his  pocket  oc 
the  ground.  The  witness  further  proved  that  no  pepper  was  missed, 
and  that  he  could  not  say,  from  the  large  quantity  of  pepper  that  was 
in  the  warehouse,  that  any  had  been  stolen,  but  the  pepper  found  ci 
the  prisoner  was  of  the  like  description  with  the  pepper  in  the  ^^aie* 
house.  The  prisoner  had  no  business  in  the  warehouse.  It  was  cao- 
tended  by  the  prisoner's  counsel,  on  the  authority  of  Regina  v.  Drtdgt^ 
1  Cox's  C.  C.  235,  that  upon  this  state  of  facts  the  judge  was  bouiid 
to  direct  an  acquittal.  The  court  overruled  the  objection,  being  of 
opinion,  that,  notwithstanding  the  statement  of  the  witness  that  be 
could  not  swear  that  any  pepper  was  stolen,  there  was  evidence  to  go 
to  the  jury.  The  jury  returned  a  verdict  of  guilty,  and  the  questios 
reserved  for  the  consideration  of  the  court  was,  whether  the  court 
ought  to  have  directed  a  verdict  of  acquittal,  or  to  have  left  the  caje 
for  the  consideration  of  the  jury. 

Ribion,  for  the  prisoner.  Regina  v.  Dredge^  is  precisely  in  point 
The  facts  of  that  case  were,  that  the  prisoner,  a  little  boy,  dressed  in 
a  smock-frock,  came  into  the  prosecutor's  toy-shop  ;  after  remaining 
there  some  time,  suspicion  was  excited ;  he  was  searched,  and  under 
his  smock-frock  were  found  some  toys.  The  prosecutor  swore  that 
he  believed  the  toys  to  be  his  property,  but  from  the  nature  of  hb 
stock  was  unable  to  say  that  he  had  missed  any  of  the  articles  whicli 
the  prisoner  was  charged  with  stealing ;  upon  which  Erle^  J^  directed 
an  acquittal,  upon  the  ground  that  the  prosecutor  had  failed  to  make 
out  a  case. 

[Jervis,  C.  J.  It  could  not  have  been  intended  to  lay  down  a  piin- 
ciple  in  that  case. 

Maule,  J.  There  the  prisoner  was  in  a  shop,  where  he  might  law- 
fully be  ;  here  he  was  where  he  ought  not  to  be.  The  boy  in  that 
case  kept  to  the  property ;  the  man  in  this  abandoned  it,  and  threw 
it  down.  In  this  case  the  man  admitted  he  had  done  something 
wrong. 

PLAtT,  B.     It  is  a  question  for  the  jury.] 

Before  a  prisoner  can  be  called  upon  to  answer  a  charge  of  larceny, 
there  must  be  proof  of  a  loss.  If  there  were  no  authorities  for  this, 
reason  alone  would  point  out  the  justice  of  the  rule,  nemo  tenetur 
prodere  seipsum.  Just.  Cod.  lib.  2,  tit  1,  4 ;  Dig.  lib.  ^,  tit.  3 ;  Hob. 
103. 

[  WiGHTAiAN,  J.   Is  it  necessary  in  all  cases  to  show  that  some  par- 
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"ticular  person  has  lost  goods  ?   A  person  may  be  indicted  for  stealing 
l;he  property  of  a  person  unknown.] 

Sut  the  taking  must  be  distinctly  proved ;  the  party  charged  may 
Iiave  been  seen  in  the  very  9ict  fiagrafUe  delicto.  There  are  two  ways 
of  proving  the  corpus  delicti —  by  showing  a  loss,  or  by  proving  dis- 
tinctly and  conclusively  that  the  party  charged  was  seen  in  the  act 
of  taking. 

[Maule,  J.  Where  do  you  find  that  the  corpus  delicti  must  be 
distinctly  and  conclusively  proved.] 

In  2  Stark.  Ev.  709,  it  is  said,  <<  It  has  been  laid  down  by  Lord 
Hale  as  a  rule  of  prudence,  in  cases  of  murder,  that,  to  warrant  a 
conviction,  proof  should  be  given  of  the  death  by  evidence  of  the 
fact,  or  the  actual  finding  of  the  body,"  (citing  2  Hale,  290.)  The 
eame  rule  applies  in  all  criminal  cases. 

[  Maule,  J.  Lord  Hale  thought  it  was  a  rule  which  should  apply,  ex 
majori  cauteldy  to  cases  of  murder.  In  a  recent  case,  {Daniel  Goo(Ps^) 
only  a  small  part  of  the  body,  and  that  much  burnt,  so  that  it  could 
not  be  identified,  was  found,  and  yet  he  was  convicted  of  the  murder 
and  executed.] 

[He  referred  to  Dickson  v.  Evans ^  6  T.  R.  57.]  In  Evans  v.  Evans ^ 
1  Hagg.  Const  Rep.  35,  Lord  Stowell  said,  (p.  105,)  <<  If  you  have  a 
criminal  fact  ascertained,  you  may  then  take  presumptive  proof  to 
show  who  did  it  —  to  fix  the  criminal,  having  then  an  actual  corpus 
delicliJ^  The  corpus  delicti  may  perhaps  be  proved  by  a  confession, 
but  this  has  been  doubted.  1  TayL  Ev.  583.  At  all  events,  there 
was  not  in  this  case  so  full  and  complete  a  confession  as  would  con- 
stitute such  proof. 

Clarkson^  in  support  of  the  conviction,  was  not  called  upon. 

Jervis,  C.  J.  The  conviction  is  perfectly  right  The  distinction 
between  this  and  the  case  relied  upon  has  been  pointed  out  by  my 
brother  Maule. 

Qmviction  affirmed. 


Regina  v.  John  Sharman.^ 

Jannarj  28, 1854. 

Forgery  at  Common  Law  —  VUenng. 

The  prisoner  was  indicted  for  foising  a  testimonial  to  his  character  as  a  schoolmaster,  and 
other  counts  of  the  indictment  (£arged  him  with  having  uttered  the  forged  document.  The 
jury  acquitted  him  of  the  foigeiy,  hut  found  him  guil^  of  the  uttering  with  intent  to  ob- 
tain the  emoluments  of  the  place  of  schoolmaster,  and  to  deceive  the  prosecutor :  — 

Hdd,  that  this  finding  of  the  jury  amounted  to  an  offence  at  common  law,  of  which  the  pri- 
soner was  properly  convicted. 


1 18  Jut.  157.    Before  Jebyu,  C.  J.,  Maule,  J.,  Wiohtmak,  J.,  Platt,  B.,  aad 
Williams,  J. 

vol.  XXIV.  47 
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The  prisoner  was  tried  at  the  January  Sessions  of  the  Ceninl 
Criminal  Court,  1854,  before  Williams,  J.,  and  Platt^  B.,  od  an  ie- 
dictment,  which,  after  stating  that  at  the  time  of  committing  tlie 
offences  thereinafter  mentioned,  the  rector  of  the  parish  of  Tinniog- 
ley,  in  the  county  of  York,  was  desirous  of  engaging  a  fit  person  to 
fill  the  place  of  schoolmaster  of  the  parochial  school  of  that  paiisk 
and  that  the  said  John  Sharman  had  made  application  for  the  said 
place,  and  the  rector  bad  required  from  Sharman,  for  the  purpose  of 
satisfying  him,  the  rector,  testimonials  as  to  the  qualification  ami 
character  of  Sharman,  and  as  to  his  fitness  for  the  said  place  of 
schoolmaster,  charged  that  Sharman,  intending,  by  false,  irauduleot, 
and  deceitful  representations,  to  procure  himself  to  be  appointed  to 
the  said  place  of  schoolmaster,  falsely,  knowingly,  and  deceitfully  did 
make,  forge,  and  counterfeit  a  certain  writing  to  the  likeness  and 
similitude  of,  and  as  and  for  a  genuine  writing  of  and  under  tbe 
hand  of  W.  H.  Johnson,  the  rector  of  the  parish  of  Lntterworth,  ia 
the  county  of  Leicester,  with  intent,  in  so  doing,  to  injure,  prejudice^ 
and  deceive,  which  writing  was  as  follows :  — 

"  Gentlemen, —  Mr.  and  Mrs.  Sharman  have  been  known  to  me 
for  some  years,  and  for  some  time  they  had  the  charge  of  a  laige 
school  under  my  control  and  superintendence,  which  they  oondocted 
with  great  ability  and  success ;  indeed,  committee,  parents,  and  child- 
ren were  sorry  when  they  resigned,  and  some  of  the  latter  presented 
them  with  small  tokens  of  their  esteem.  I  have,  therefore,  very  grett 
pleasure  in  bearing  my  testimony  to  their  excellent  moral  charaeta, 
and  their  suitability  for  the  ofiice  of  instructor  to  the  rising  geoen- 
tion,  and  can  with  confidence  recommend  them  for  the  situation  tbej 
seek,  knowing  them  to  be  peculiarly  adapted  to  the  right  manage- 
ment of  children. 

"  November  12, 1853  «  W.  H.  Johksok.'' 

The  second  and  third  counts  charged  the  forgery  more  generally. 
The  fourth,  fifth,  and  sixth  counts,  (which  otherwise  corresponded 
with  the  first,  second,  and  third,)  charged  Sharman  -witii  having 
uttered  the  forged  writing  knowing  it  to  be  forged.  The  prosecator 
proved  the  following  facts :  —  On  the  17th  December  last,  the  sitna- 
tion  of  schoolmaster  of  the  parish  school  of  Tinningley,  in  Yorkshire, 
was  vacant,  and  Sharman  had  applied  for  it,  and  had  sent  in  to  the 
rector  of  that  parish  papers  purporting  to  be  copies  of  certificates  of 
character,  and  amongst  them  one  purporting  to  be  a  copy  of  a  testi- 
monial from  the  Rev.  William  Henry  Johnson,  the  rector  of  Latter- 
worth.  On  the  day  which  had  been  appointed  for  the  production  of 
the  original  testimonials,  Sharman  attended  for  that  purpose  in  Par- 
liament street,  Westminster,  at  the  office  of  Mr.  Baxter,  a  parlia- 
mentary agent,  who  had  been  authorized  by  the  rector  of  Tinningley 
to  inspect  and  examine  them.  On  that  occasion,  being  required  bj 
Mr.  Baxter  to  produce  the  original  of  the  writing  pur]>orting  to  be  a 
copy  of  a  testimonial  from  the  rector  of  Lutterworth,  he  produced 
the  writing  set  forth  in  the  indictment,  and,  in  answer  to  Mr.  Baxter's 
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questions,  falsely  stated  that  it  was  the  testimonial  of  the  rector  of 
Ijutterworth,  and  bore  the  rector's  signature;  in  fact,  the  document 
had  not  been  written  or  signed  by  the  rector,  but  was  altogether  a 
forgery.  The  jury  acquitted  him  of  the  forgery,  but  found  him  guilty 
of  uttering  the  forged  document,  knowing  it  to  be  forged,  with  intent 
to  obtain  the  emoluments  of  the  place  of  schoolmaster,  and  to  de- 
ceive. Judgment  was  postponed  in  order  to  obtain  the  opinion  of 
the  Court  of  Appeal,  whether  the  act  of  which  the  jury  found  Shar- 
man  guilty  was  an  offence  at  common  law. 

Counsel  were  not  instructed  on  the  part  of  the  prisoner. 

Clarkson,  in  support  of  the  conviction.  There  is  some  doubt  whe- 
ther an  instrument  of  this  nature  can  be  the  subject  of  an  indictment 
at  common  law.  It  is  laid  down  in  2  Russ.  358,  citing  Bac.  Ab., 
"  Forgery,"  B.,  and  2  East's  P.  C.  861,  that  "  the  counterfeiting  of 
any  writing  with  a  fraudulent  intent,  whereby  another  may  be  pre- 
judiced, is  forgery  at  common  law."  The  first  question  therefore  is, 
whether  the  finding  of  the  jury  brings  the  case  within  the  meaning 
of  this  definition.  They  have  not  found  that  the  prisoner  intended 
to  defraud,  but  that  the  uttering  of  the  instrument  was  for  the  pur- 
pose of  deceit,  and  of  acquiring  the  office  of  schoolmaster. 

[M AULK,  J.  Is  there  not  an  intention  to  defraud  if  it  is  intended 
that  a  party  should  act  upon  a  representation  whereby  something 
would  be  obtained  from  him  ?] 

The  next  question  is,  whether  the  uttering  this  document,  the 
forgery  of  which  is  only  a  !brgery  at  common  law,  is  a  criminal 
offence,  unless  some  fraud  were  actually  perpetrated  by  it.  Regina 
V.  Toshack,  1  Den.  C.  C.  492. 

[Williams,  J.  Regina  v.  BouU^  2  Car.  &  K.  604,  has  created  some 
doubt  in  my  mind.] 

It  was  formerly  the  practice  to  charge  both  the  forgery  and  uttering 
in  one  count.  Rex  v.  Ferrers,  Trem.  Entr.  129,  reported  Sid.  27o, 
and  referred  to  in  Regina  v.  BoulL 

Jbrvis,  C.  J.  The  court  are  of  opinion  that  this  is  an  oflfence  at 
common  law.  Conviction  affirmed. 


Regina  v.  Abraham  Green.^ 

February  U,  1854. 

Larceny  —  Master  and  Servant  —  Account  between. 

It  was  the  prisoner's  duty,  as  bailiff  to  the  proaecutor,  to  pay  and  receive  moneys.    Upon 
an  account  rendered  of  such  payments  and  receipts,  it  appeared  he  had  charged  his  master 

1  18  Jur.  158.    Before  Jervis,  C.  J.,  Maule,  J.,  Wightman,  J.,  Platt,  B.,  and 

WlIXIAMS,  J. 
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with  five  paymenti  of  W.  6s.,  instead  of  l^  4s.,  the  soma  he  had  actaally  paid.  Thne  mm 
also  a  Bimilar  overchaige  of  two  other  amounts : — 

Hddf  that  the  prisoner  waa  wrongly  convicted  of  larceny,  the  offmce,  if  aay^  hang  ibM  rf 
obtaining  money  by  false  pretences. 

At  the  Epiphany  Sessions,  for  the  county  of  Cambridge,  the  pn>- 
oner  was  indicted  for  stealing  certain  moneys  of  his  master.  He  was 
bailiff  to  the  prosecutor,  and  it  was  part  of  his  duty  to  receiTe  acd 
make  payments  on  behalf  of  his  master.  An  acconnt  of  these  re- 
ceipts and  payments  was  kept  in  a  book  in  the  prisoner's  custodj, 
which  was  examined  by  the  prosecutor  at  irregular  intervals.  Upon 
one  of  these  examinations,  it  appeared  that  the  prisoner  had  entered 
in  the  book  and  charged  his  master  with  five  weekly  payments  d 
IL  Ss.  each,  as  wages  paid  to  a  workman,  whereas,  in  truths  he  bad 
paid  only  1/.  per  week,  with  an  additional  1/.,  making  the  five  pay- 
ments 11,  As.  each,  instead  of  1/.  85.  There  were  two  similar  entries 
of  155.  each,  when  only  two  sums  of  Us.  6d.  had  been  paid.  There 
was  a  balance  of  21.  due  to  the  prisoner  upon  the  whole  accoan^ 
which  the  prosecutor  paid  him.  It  was  left  to  the  jury  to  say  whe- 
ther this  was  larceny  or  embezzlement,  and  they  found  him  guilty  rf 
the  former.  The  opinion  of  the  court  was  now  asked  as  to  whether, 
under  the  above  circumstances,  the  prisoner  was  properly  convicted 
of  larceny. 

Tozer^  appeared  for  the  prisoner. 

Jervis,  C.  J.     This  is  certainly  not  larceny,  although  it  may  be 
obtaining  money  by  false  pretences. 

.  Conviction  quashed. 


Regixa  t;.  Hewgill.^ 

Febmary  11, 1854. 

False  Pretences — Variance  —  Boidence. 

Upon  a  charge  of  obtaining  money  by  fiilse  protenceB,  it  is  gnffident  if  the  actual  snbsantial 
pretence,  which  is  the  main  indacement  to  part  from  the  money,  be  alleged  in  the  in^ 
ment,  and  proyed ;  althoogh  it  may  be  shown  by  evidence  that  other  matters  not  Uid  ii 
the  indictment  in  some  measure  operated  upon  the  mind  of  the  prosecutor  as  an  iDdac^ 
ment  for  him  to  part  from  his  money. 

At  the  last  Epiphany  Quarter  Sessions  for  the  county  of  South- 
ampton, holden  at  Winchester,  the  defendant  was  indicted  for  ob- 
taining 15/.  under  false  pretences.  The  indictment  alleged  that  he 
unlawfully  and  knowingly  did  falsely  pretend  to  one  Thomas  Waters 


118  Jar.  158.    Before  Jervis,  C.  J.,  Maule,  J.,  Wiohtmax,  J.,  Pultt,  E,  and 
Williams,  J. 
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that  he  had  received  '<  an  order  for  the  payment  of  money,  to  wit,  the 
sum  of  25/.,  from  one  W.  M.  Cosser,"  and  "  for  the  payment  of  a  quar- 
ter's salary  then  due  and  owing  to  the  said  Henry  Frederick  Hewgill ; " 
-w^hereas,  in  truth  and  in  fact,  the  ssdd  sum  of  25/.  was  not  then  and 
there  due  and  payable  to  him,  the  said  Henry  Frederick  Hewgill,  nor 
bad  the  said  W.  ]ML  Cosser  given  to  him,  the  said  Henry  Frederick 
Hewgill,  any  order  for  the  payment  of  the  said  sum  of  25/.  in  respect 
of  the  said  quarter's  salary,  nor  for  any  sum  whatever.     The  prose- 
cutor proved  that  the  defendant,  who  was  a  curate,  Mr.  Cosser  being 
the  vicar,  came  to  his  shop,  and  told  him  that  he  had  received  an 
order   that  morning  to  go  and  receive  his  quarter's  salary  of  one 
Leighton ;  that  Leighton  was  ill,  and  therefore  he  asked  the  prose- 
cutor to  oblige  him  with  the  money,  and  he  did  ultimately  advance 
15L      Before  the  money  w^as  given  him  the  defendant  showed  to  the 
prosecutor  a  receipt  in  these  words :  —  "Received  of  Mr.  Leighton 
the  sum  of  25/.  for  the  Rev.  W.  M.  Cesser's  order."     He  afterwards 
gave  the  prosecutor  a  receipt  for  the  15/.  in  similar  terms. 

In  cross-examination  the  prosecutor  said  —  "I  had  no  doubt  the 
paper  he  produced  (the  receipt)  was  genuine.     I  acted  on  that  as 
much  as  on  the  other  part  of  the  transaction.     It  contributed  to  pro- 
dnce  confidence;   and  it  was  in  consequence  of  what  I  saw,  and 
what  he  said,  and  what  he  gave  me,  that  I  was  induced  to  let  him 
have  the  money ;  without  a  receipt  I  should  not  have  done  it.     The 
defendant  first  told  me  that  he  had  received  a  letter  from  Mr.  Cos- 
ser, wishing  him  to  go  to  Mr.  Leighton  to  receive  his  quarter's  salary 
that  morning ;  that  was  part  of  my  inducement  to  let  him  have  the 
money."     He  further  said,  in  reexamination,  "  Had  I  known  he  had 
no  order  from  Mr.  Cosser,  I  should  not  have  let  him  had  the  money." 
Mr.  Cosser  negatived  his  having  sent  him  any  order;  that  one  quar- 
ter's salary  was  due,  and  that  he  had  written  to  the  defendant   on 
the  subject.     It  was  then  objected  that  there  was  a  material  variance 
between  the  pretence  laid  and  the  pretence  proved ;  that  the  only 
false  pretence  alleged  was,  that  the  defendant  received  an  order  for 
the  payment  of  money  from  Mr.  Cosser,  purporting  to  be  for  the  pay- 
ment of  a  quarter's  salary  then  due  and  owing  to  him  in  respect  of 
his  curacy,  whereas  there  was  no  proof  which  would  support  the 
description  of  the  order  in  the  indictment ;  but,  in  fact,  the  only  pre- 
tence proved  was  of  the  receipt  of  a  letter,  wishing  him  to  go  to  Mr. 
Leighton  to  receive  his  quarter's  salary ;  and  that,  beyond  the  pre- 
tence   laid,  there  were  other  things  proved  to  have   been  essential 
parts  of  the  prosecutor's  inducement  to  part  with  his  money,  viz., 
the  receipt  drawn  for  Mr.  Leighton,  and  the  receipt  for  15/.  given  to 
the  prosecutor,  and  material  parts  of  the  pretences  proved,  which 
were  not  stated  at  all  in  the  indictment,  as  they  ought  to  have  been. 
Rex  V.  Plestow^  1  Camp.  494;  Rex  v.   Car/i^r^'-A/,  Kuss.  &  R.  C.  C. 
106 ;  Rex  v.  Perrott,  2  M.  &  S.  390,  per  Bayley,  J.;  Reg.  v.  Wickhamy 
10  Ad.  &  El.  34.      The  court,  however,  being  of  opinion  that  the 
statement  of  the  receipt  of  the  letter  was  not  a  variance  from  the 
pretence  that  the  defendant  had  received  an  order  for  the  payment  of 
money,  nor  a  separate  pretence,  but  either  identical  with  it,  or  a  mere 

47* 
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explanation  how  he  was  to  get  the  pretended  order  cashed — ihattke 
receipt  of  Mr.  Leighton  operated  merely  to  produce  confidence  in  tie 
pretended  order,  and  the  receipt  to  the  prosecutor  was  only  required 
as  a  security  to  satisfy  Mr.  Cesser  that  the  money  had  been  psud  on 
his  order — overruled  the  objection,  and  left  it  to  the  jury  to  say,  first 
whether  the  defendant  made  use  of  the  pretence  ^.lleged  in  the  indict- 
ment, viz.,  that  he  had  received  an  order  for  the  payment  of  25L  from 
Mr.  Cesser  for  a  quarter's  salary  then  owing  to  him  in  respect  of  bii 
curacy ;  secondly,  whether  the  prosecutor  parted  with  his  money  is 
consequence  of  his  belief  in  that  pretence ;  thirdly,  whether  it  wm 
false ;  and,  fourthly,  whether  the  defendant  obtained  the  money  widi 
intent  to  defraud.  The  defendant  was  convicted ;  and  the  questioiis 
reserved  for  the  opinion  of  the  court  were,  whether  the  ruling  of  die 
Court  of  Quarter  Sessions  on  the  objections  taken,  and  their  diio> 
tions  to  the  jury,  were  right. 

Saunders  J  {Poulden  with  him)  appeared  for  the  prisoner,  andm 
support  of  the  objections  taken  in  the  court  below,  relied  upon  the 
cases  there  cited. 

Jervis,  C.  J.  We  are  asked  whether  the  ruling  and  direction  to 
the  jury  of  the  Court  of  Quarter  Sessions  were  right ;  and  our  ansver 
is  that  they  were  right.  Because  it  came  out  on  cross-examinatiot 
that  the  defendant  said  he  had  received  a  letter,  therefore  it  seems  to 
be  contended  that  he  did  not  say  he  had  received  an  order.  A  fur- 
ther objection  was,  that  it  was  not  proved  that  he  pretended  he  bad 
received  an  order  for  money  then  due  and  payable  ;  but  what  can  be 
the  meaning  of  saying  he  had  received  an  order  for  a  quarter's  salary, 
but  that  it  was  due  and  payable  ?  Another  objection  is,  that  part  of 
the  inducement  to  the  prosecutor  to  part  with  his  money  was  the 
receipt ;  but  the  actual  substantial  pretence  was,  that  he  had  receiyed 
the  order;  the  receipt  was  not  the  main  inducement  upon  which  tbe 
money  was  parted  from.  The  pretence  was  found  by  the  jury,  and 
correctly  found.  The  ruling  and  direction  were  right,  the  v^dict 
was  right  and  the  objections  were  wrong.  Conviction  affirmed. 


Begina  t;.  Edward  Beaumont.^ 

Febniary  4, 1854. 

Embezzlement^^  Money  received  on  Account  of  Master. 

W.  had  contrasted  with  the  Great  Northern  Railw^  Companj  to  provide  hones  and  caraKi 
for  the  delivery  of  their  coalB.  By  the  terms  of  the  agreement  W.  was  to  provide  a  saA 
ficient  number  of  steady  and  honest  carmen  for  the  delivery  of  the  coals,  and  "for  ooUed* 
ing  and  duly  accounting  for  the  moneys  received  for  the  same;"  such  carmen  wen  "to 
obey,  perform,  and  execute  "  the  orders  of  the  company^s  manager  in  all  things  connected 

I  18  Jur.  159.  This  case  was  argued  on  the  21st  January,  and  then  ordered  to  be 
re-argued  before  the  fifteen  judges :  Lord  Campbell^  C.  J.,  Parke,  B.,  Aldersox, 
B.,  Coleridge,  J.,  Maule,  J.,  Wightman,  J.,  and  Ceesswell,  J.,  Platt,  E, 
Williams,  J.,  Martin,  B.,  and  Cbompton,  J. 
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with  the  deliveiy  of  the  coals,  "and  receipt  and  payment  of  moneys**  received  by  them ; 
and  farther  ^  it  was  agreed  that  W.  or  the  carmen  should  daily  '*  well  and  truly  pay,  ao- 
count  for,  and  deliver  to  the  said  company's  coal  manager  alf  checks,  moneys,'*^  &c.,  whidi 
they  might  receive  in  payment  of  the  coaU.  The  course  of  business  was  for  the  carmen  to 
receive  delivery  notes  and  receipted  invoices  from  the  company*s  office.  The  former  they 
took  to  W/s  office  for  the  purpose  of  being  entered  in  his  lx>oks,  but  the  invoices  were  len 
with  the  customer  on  payment  of  the  account.  The  prisoner  was  a  carman  of  W.,  and  the 
case  found  that  it  was  his  duty  to  pay  over  direct  to  the%>mpany*s  clerks  any  money  he 
received  for  coals.  He,  however,  having  delivered  coals  to  a  customer,  received  the  money, 
and  appropriated  it  to  his  own  use,  and  was  then  indicted  for  embezzling  the  money  of 
W.,  his  master :  — 

Beid,  by  a  majority  of  the  judges,  that  there  was  a  privity  between  the  prisoner  and  the  com- 
pany so  as  to  make  him  their  agent ;  that  he  agreed  to  pay  the  money  to  them,  and  there- 
fore he  had  not  received  it  on  account  of  W.,  and  was  wrongly  convicted  of  embezzling 
W.'fl  money. 

The   prisoner  was  tried  and  convicted  at  the  Central  Criminal 
Court  upon  an  indictment  for  embezzlement,  whereby  it  was  charged, 
in  the  usual  manner,  that  he,  being  servant  to  Edward  Wiggins,  by 
virtue  of  his  employment  as  such  servant  received  the  sum  of  51.  lOs. 
on  account  of  his  said  master,  and  feloniously  embezzled  and  stole 
that  sum  of  money,  and  alleging  that  money  to  be  the  money  of  the 
prosecutor,     Edward  Wiggins,  the  prosecutor,  had  become  a  con- 
tractor with  the  Great  Northern  Railway  Company  for  finding  and 
providing  them  with  necessary  horses  and  carmeuj^  for  the  purpose 
of  drawng,  conveying,  and  delivering  to  their  customers  the  coals 
of  the  company  in  their  own  wagons,  and  had  moreover  contracted 
with  the  company  that  he  or  his  carmen  should  day  by  day  duly 
account  for  and  deliver  to  the  company's  coal  manager,  all  moneys 
received  from  such  customers  in  payment  for  coals  so  delivered.     The 
delivery  notes  as  well  as  receipted  invoices  of  the  coals  were  handed 
to  the  carmen^  of  Wiggins,  and  the  former  were  taken  to  his  office  to 
be  entered  in  his  books,  but  the  invoices  which  were  already  receipted 
by  the  company,  were  to  be  left  with  the  customer  on  payment  of 
the  account. 

The  prisoner  was  the  servant  of  Wiggins,  aud  was  employed  by 
him  as  his  carman,  in  the  delivery  of  coals  pursuant  to  the  above 
contract,  and  it  was  his  duty  to  pay  over  direct  to  the  clerks  of  the 
company,  any  money  he  might  receive  for  any  such  coals.     It  did 
not  appear  that  such  moneys  so  received  by  him  and  paid  over  to  the 
company,  ever  formed  items  of  account  between  Wiggins  and  the 
company.     On  the  day  mentioned  in  the  indictment,  the  prisoner 
had,  as  the  servant  of  Wiggins,  delivered  coals  of  the  company  to 
one  of  their  customers,  having  first  brought  the  delivery  order  to 
Wiggihs's  office  and  had  it  entered  in  his  books.     He  received  in 
payment,  as  the  price  of  the  coals,  the  sum  of  51.  10s.  mentioned  in 
the  indictment,  and  left  the  receipted  invoice  with  the  customer ;  this 
sum  he  never  handed  over  or  accounted  for  to  the  company  or  their 
clerks,  but  converted  the  same  to  his  own  use,  thereby  rendering  his 
master  liable  to  pay  that  amount  to  the  company  under  the  contract. 
This  was  the  embezzlement  upon  which  the  prosecutor  relied.     It 
was  contended  for  the  prisoner,  first,  that  the  money  had  not  been 
received  on  account  of  the  prosecutor,  and  that,  under  such  circum- 
stances, the    crime  of   embezzlement,  within  the  meaning  of   the 
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indictment  and  the  7  &  8  Greo.  4,  c  29,  had  not  been  completed ; 
secondly,  that  the  ownership  of  the  money  stated  in  the  indictmeat 
was  not  proved  as  laid.     Upon  the  first  point  the  jury  were  directed, 
that  as  the  prisoner  was  the  servant  of  Wiggins,  and  received  the 
money  in  the  course  of  his  employment  as  such  servant,  tbey  might, 
under  the  above  circumStances,  find  that  he  received  it  on  aocooDidi 
his  master,  in  the  sense  used  in  and  required  to  be  proved  by  the 
indictment.     On  the  second  point,  that  even  if  it  were  necessary  to 
prove  the  money  obtained  to  be  the  property  of  the  prosecutor.'  (of 
which  there  was  some  doubt,)  yet  if  they  found  that  it  was  received 
by  the  prisoner  on  the  prosecutor's  account,  it  would  be  the  propettj 
of  the  master  in  the  sense  of  the  allegation  in  the  indictment.     Hav- 
ing doubts  as  to  .the  propriety  of  this  ruling  on  both  the  above  points, 
the   learned   recorder  reserved  them  for  the  consideration   of  thb 
court,  and  judgment  was  respited.     Counsel  were  to  be  at  liberty 
to   refer   to   the   terms   of  the  contract  itself,  which,  for   that  par- 
pose  was  to  be   considered  part  of  the  case.     The  clauses  of  the 
agreement  relied   upon   in   argument  were  —  "  And  (Edward  Wig- 
gins) also  shall  and  will  find  and  provide  a  sufficient  number  of 
steady  and  honest  carmen  and  other  persons  for  the  delivery  of  aE 
coals  into  the  cellars  or  any  other  part  of  the  premises  of  the  persons 
for  whom  the  coals  are  intended,  and  also  for  collecting  and  reoeiving 
and  duly  accounting  for  the  moneys  received  for  the  same,  and  f» 
all  the  purposes  connected  with  the  due  delivery  of  the  coals,  or 
receiving  or  accounting  for  the  moneys  for  the  same  ;  and  that  such 
carmen  and  other  parties  shall,  during  the  time  they  shall  be  in  the 
employ  of  the  said  Edward  Wiggins,  his  executors  or  administratois, 
obey,  perform,  and  execute  in  all  things  connected  with  the  canyij 
and  delivery  of  coals,  and  receipt  and  payment  of  moneys  recei^ 
by  them,  the  orders,  commands,  and  directions  of  the  company's  coal 
manager,  or  such  other  person  or  persons  as  may  be  appointed  by 
them  for  that  purpose ;  .  . . .  and  that  he,  the  said*.  Edward   Wiggins, 
or  the  said  carmen  or  other  parties,  shall  and  will,  day  by  day,  and 
every  day,  well  and  truly  pay,  account  for,  and  deliver  to  the  said 
company's  coal  manager  all  checks,  moneys,  and  cash,  bills,  or  not& 
which  they  may  at  any  time  receive  from  any  person  or  persoie 
whomsoever,  for  payment  of  all  or  any  coals  delivered  by  them." 

Dearslt/y  for  the  prisoner.  There  is  no  embezzlement  in  this  case, 
as  the  prisoner  did  not  receive  the  money  on  account  of  his  master, 
but  of  the  railway  company.  By  the  terms  of  the  contract  between 
Wiggins  and  the  company,  the  carmen  were  to  receive  the  money 
for,  and  account  for  it  to,  the  railway  company.  The  only  account- 
ing between  the  company  and  the  contractor  was  as  to  the  earnings 
of  the  cartage  due  to  the  latter. 

[Lord  Campbell,  C.  J.  The  agreement  under  which  the  pi- 
soner  must  be  supposed  to  be  acting  seems  to  establish  a  privity 
betw^een  him  and  the  company. 

Coleridge,  J.  There  is  an  absolute  covenant  that  Wiggins  or  his 
carmen  shall  day  by  day  account] 
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"Read  with  the  other  parts  of  the  agreement,  that  is  merely  a  guar- 
ajntee  of  the  honesty  of  the  carmen. 

[C0L.KRIDGE,  J.  It  is  a  question  whether  a  receipt  by  the  hand  of 
the  prisoner  was  not  a  receipt  by  Wiggins.] 

If,  after  the  carman  had  received  the  money,  Wiggins  had  said, 
**  Give  it  to  me,"  he  would  have  been  justified  in  refusing. 

Giffardy  in  support  of  the  conviction.  AH  that  the  prisoner  did 
"w^as  as  the  servant  of  Wiggins.  The  words  '^  shall  obey,  perform, 
and  execute,"  &c.,  can  mean  nothing  more  than  that  the  carmen 
should  go  to  the  coal  manager  and  receive  his  instructions  about  the 
cM>als,  of  which  their  master  would  know  nothing.  The  company 
say,  in  substance,  "  We  will  employ  an  agent."  But  he  cannot  be 
ubiquitous ;  therefore  he  must  employ  servants.  They  are  mere 
agents  to  receive  the  money  for  him.  In  receiving  the  money,  the 
•  servant  is  simply  obeying  his  master's  orders. 

[Maule,  J.     If  the  master  tells  him  to  receive  on  account  of  the 
company,  can  he  be  said  to  receive  on  account  of  the  master?] 

In  one  sense  the  money  may  be  received  for  the  company,  in  an- 
other for  the  master,  because  the  master  has  to  account  to  the  company. 
[Platt,  B.     The  case  finds  that  it  was  his  duty  to  receive  the 
money  for  the  company.     His  duty  to  whom  ?     Why,  to  his  master. 
Maule,  J.     If  it  was  his  duty  to  his  master  to  receive  for  the  com- 
pany, he  receives  on  their  account,  and  not  on  his  master's.] 

What  the  prisoner  does  is  only  in  the  capacity  of  his  master's  servant 
[Maule,  J.     And  in  that  capacity  he  receives  a  sum  of  money  for 
the  railway  company.] 

If  the  servant  had  brought  back  the  money  to  the  master,  and  he 
had  then  sent  him  with  it  to  the  company,  it  would  have  been  larceny, 
the  money  having  been  reduced  into  the  possession  of  the  master. 

[WioHTMAN,  J.  If  a  man  employs  his  friend's  servant,  with  his 
assent,  to  get  a  check  cashed  at  the  bank,  the  servant  would  not 
receive  the  proceeds  on  his  master's  account] 

In  that  case  there  is  the  mere  assent  of  the  master,  but  here  every- 
thing is  done  by  his  direction.  Baron  v.  Husbandj  4  B.  &  Ad.  6y.. 
This  is  not  money  received  in  the  name  or  for,  but  it  is  on  account 
of,  Wiggins.    Regina  v.  Adey,  1  Den.  C.  C.  671. 

Dearsly  replied. 

Lord  Campbell,  C.  J.  This  case  depends  upon  whether  it  was 
shown  in  evidence  that  the  money  was  received  by  the  prisoner  for 
the  company  or  his  master.  We  are  all  of  opinion  that  this  also 
depends  upon  whether  there  was  a  privity  between  the  company  and 
the  prisoner.  If  there  was,  so  as  to  m^ke  him  the  agent  of  the  coni- 
pany,  and  he  agreed  to  pay  the  money  to  them  when  he  received  it 
from  the  customer,  then  it  was  not  the  money  of  the  master,  but  of 
the  company.  Ttie  majority  of  the  judges  are  of  opinion  that  there 
was  such  a  privity.  The  amount  received  cannot  therefore  be  con- 
sidered as  money  received  on  account  of  the  prosecutor,  but  on 
account  of  the  railway  company ;  and  that  being  so,  the  conviction 
was  wrong.  Conviction  quashed. 


562  CROWN  CASES  RESERVED,  1854. 

Begina  m.  Beed. 


Regina  V.  Rebd.^ 

November  19j  1853,  and  Jadoaiy,  21,  1854. 

Larceny  —  Embezzlement  —  Possession  of  Master. 

The  prisoner  was  seat  with  his  master^s  cart  for  some  coals.  The  coals  were  deliTered  a 
the  prisoner  and  deposited  in  the  cart,  their  price  beine  entered  to  the  master's  aceoaiL 
On  the  road  home  tlie  prisoner  disposed  of  a  portion  of  the  coals : — 

Held,  that  this  was  larceny  of  the  coals,  and  not  embezzlement,  the  prisoner  having  ^etsr^ 
mined  his  exdnsive  possession  of  the  coals  when  they  were  deposited  in  the  cart,  ai^  IIk 
possession  from  that  time  being  in  the  master. 

At  the  January  Quarter  Sessions  for  West  Kent,  1853,  the  prisooer 
was  tried  for  stealing  coals,  the  property  of  his  master,  and  John  Peer- 
less was  also  charged  in  the  same  indictment  with  feloniously  recelT* 
ing  the  coals.  It  was  proved  at  the  trial  that  the  prisoner  Reed  vas 
in  the  service  of  the  prosecutor,  and  on  the  6th  of  December  was  seat 
by  his  master  to  the  Southeastern  Railway  station  at  Edenbridge  for 
a  certain  quantity  of  coals.  The  prosecutor  was  in  tbe  habit  of 
dealing  with  the  Medway  Coal  Company,  who  had  a  wharf  at  tbe 
above-named  station.  The  prisoner  accordingly  proceeded  to  tbe 
station  with  his  master's  cart  and  some  sacks ;  the  coals  were  ddi> 
vered  to  him,  and  entered  in  the  company's  books  to  tbe  prose* 
enter's  account  The  prisoner  on  the  road  home  disposed  of  a  portion 
of  the  coals  to  Peerless.  It  was  contended  at  the  trial  that  there  was 
no  case  to  go  to  the  jury  on  the  charge  of  larceny,  inasroach  as  the 
possession  of  the  coals  parted  from  to  Peerless  had  never  been  in  the 
master,  and  that  the  indictment  ought  to  have  laid  the  offence  as 
embezzlement.  The  court,  being  of  opinion  that  there  was  constract- 
ive  possession  in  the  master,  left  the  case  to  the  jury  upon  tbe  evi- 
dence, who  thereupon  found  the  prisoner  Reed  guilty,  but  acquitted 
Peerless.     The  point,  however,  was  reserved,  and  judgnieat  respited. 

Ribton^  for  the  prisoner.  This  is  not  larceny,  but  embezzlement 
The  coals  which  the  prisoner  was  charged  with  stealing  never  came 
into  the  possession  of  the  master.  In  order  to  constitute  the  offeoce 
of  larceny,  there  must  be  a  taking  from  the  actual  or  constroctive 
possession  of  the  owner.  The  first  Embezzlement  Act,  was  the  21 
Hen.  8,  c.  7,  and  is  referred  to  in  Dalton's  County  Justice,  144,  347. 
There  is  here  clearly  no  actual  possession.  Is  there  a  .constructive 
possession  ?  There  are  two  sorts  of  constructive  possession  —  first, 
when  property  is  given  by  the  master  to  the  servant  for  a  special  por- 


1  18  Jur.  67.  This  case  was  ax^ed  on  the  23d  April,  1858,  before  Jervis,  C.  J., 
Parke  B.,  and  Alderson,  B.,  Wightman  J.,  and  Cresswell,  J. ;  and  their  lofd- 
ships  having  differed  in  opinion,  it  was  ordered  to  be  re-ai^ed  before  Lord  Caxf* 
BELL,  C.  J.,  Jervis,  C.  J.,  Pollock,  C.  B.,  Parke,  C,  Coleridge,  J.,  Mauix,  J^ 
and  £rle,  J.,  Platt,  B.,  and  Williams,  J.,  and  Talfourd,  J. 
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pose,  or  is  under  his  charge  or  custody;  and,  secondly,  where  a 

third  person  has  given  goods  to  the  servant  to  deliver  to  the  master, 

aud  the  servant  has  determined  his  own  exclusive  possession'^  of  them 

by  doing  some  act  which  has  vested  them  in  the  master;  until  the 

servant  has  done  some  act,  such  as  the  putting  money  in  the  till, 

inrhich  determines  his  own   exclusive  possession,  the  master  has  no 

possession,  but  merely  a  right  to  the  possession.     In  Rex  v.  Waite^ 

1    Leach's  C.  C.  28 ;  2  East's  P.  C.  570,  a  cashier  of  the  Bank  of 

Sngland  appropriated  to  his  own  use  some  Indian  Bonds  which  he 

had  received  for  the  bank,  instead  of  putting  them  into  the  bank 

chest ;  and  that  was  held  to  be  no  felony, 

[Jervis,  C.  J.    The  offence  there  was  committed  shortly  before  the 
act  passed  which  made  the  stealing  a  bond  a  felony.] 

To  the  same  effect  is  Rex  v.  Bazeley^  2  Leach's  C.  C.  835 ;  2  East's 
P.  C.  671?  [He  also  referred  to  the  cases  of  Rex  v.  Dingley^  1687 ; 
Rex  V.  Bull^  cited  in  Rex  v.  Bazeley^  ubi  sup. ;  and  Rex  v.  Fulier, 
cited  in  Rex  v.  Mears^  1  Show.  50J  Rex  v.  Spears,  2  East's  P.  C. 
668 ;  2  Leach's  C.  C.  825,  and  Rex  v.  Abrahat,  Id.  569 ;  Id.  824, 
^ill  be  relied  on ;  but  they  are  distinguishable  from  the  present  case, 
inasmuch  as  there  had  been  a  purchase  of  the  corn  by  the  masters 
previous  to  its  delivery  to  the  servant ;  and,  as  is  said  by  Mr.  East, 
2  East's  P.  C.  570,  "  the  property  o^the  masters  in  the  corn  was  com- 
plete before  the  delivery  to  the  servant;  and  after  the  purchase  of  it 
in  the  vessel,  they  had  a  lawful  and  exclusive  possession  of  it  against 
all  the  world  but  the  owner  of  such  vessel." 

[Lord  Campbell,  C.  J.  Suppose  the  horse  bad  died  on  the  road,  and 
the  coals  remained  in  the  cart,  in  whose  possession  would  they  be  ?p 
As  against  third  persons,  in  the  master's,  but  not  so  as  against  the 
servant.  In  Rex  v.  Walsh,  4  Taunt.  258 ;  Russ.  &  R.  C.  C.  215,  and 
Rex  V.  Sullensj  1  Moo.  C.  C.  129,  the  principle  is  recognized,  that  in 
order  to  constitute  larceny,  the  things  stolen  must  have  come  into  the 
possession  of  the  master.  Here  the  coals  were  in  course  of  passage 
io  the  master,  and  had  not  reached  their  final  place  of  deposit. 
Regina  v.  Masters,  12  Jur.  942;  Regina  v.  Watts,  14  Jur.  870 ;  s.  c. 
1  Eng.  Rep.  558.  In  the  latter  case  the  prisoner  was  charged  with 
stealing  a  piece  of  paper,  (a  cancelled  check,^  and  the  reason  given 
for  the  decision  was,  that  when  the  cancelled  check  came  to  the 
prisoner's  hands,  it  had  reached  its  final  place  of  deposit,  and  there- 
fore that  the  possession  of  the  clerk  was  the  possession  of  the  master; 
and  the  court  in  their  judgment,  expressly  distinguished  that  case 
from  those  in  which  goods  are  in  the  course  of  passage  towards  the 
master. 

[Lord  CABiPBELL,  C.  J.     How  do  you  define  "  final  place  of  de- 
posit?"] 

What  is  the  final  place  of  deposit  must  depend  upon  the  facts  of 
each  individual  case. 

[Platt,  B.     You  cannot  contend  that  the  cart  was  not  in  the  pos- 
session of  the  master.] 

Something  else  remained  to  be  done  with  the  coals  after  they  were 
put  into  the  cart 
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[Lord  Campbell,  C.  J.  Suppose  the  coals  bad  been  put  io  a 
movable  house  ? 

Parke,  B.  A  house  is  a  place  in  which  a  man  livesi  bat  a  caxt  is 
used  merely  for  the  purposes  of  conveyance.] 

The  final  place  of  deposit  must  depend  upon  the  nature  of  the 
^oods.  Thus,  it  was  held  that  the  putting  down  by  a  servant  of  a 
load  of  hay  at  the  master's  stable  door  was  a  sufficient  delivery  to 
the  master  to  make  the  servant  guilty  of  larceny  in  afterwards  appro- 
priating  a  part  of  it  Regina  v.  Hayward^  1  Car.  &  K.  518 ;  bat  the 
coals  when  put  into  the  cart  cannot  be  considered  to  have  reached 
their  final  place  of  deposit,  any  more  than  if  the  prisoner  had  wwn 
his  master's  coat,  and  put  something  into  the  pocket.  If  this  is 
larceny,  then  there  is  no  necessity  for  the  embezzlement  statute,  7  jc 
8  Geo.  4,  c.  29,  s.  47 ;  and  there  can  be  no  such  thing  as^mbez^ 
ment  of  chattels  ;  for  it  is  difficult  to  imagine  any  case  wmch  woqU 
not  be  nearly,  if  not  quite,  analogous. 

Bx)8e^  in  support  of  the  conviction.  Every  larceny  includes  a  tres- 
pass. 2  East's  P.  C.  554 ;  Com.  Dig.  "  Trespass,"  B.  4.  The  pro- 
perty in  the  coals  was  clearly  in  the  master,  and  he  had  also  the 
possession  when  they  were  delivered  into  his  cart.  If  the  coals  had 
been  burned,  the  loss  would  havevfallen  on  the  purchaser,  and  not  ot 
the  vendor. 

[Lord  Campbell,  C.  J.  No  doubt,  as  to  third  parties,  the  posses^ 
sion  of  the  servant  is  the  possession  of  the  master. 

Erle,  J.  Would  that  possession  be  distinct  from  the  possesskn 
of  the  servant  ?] 

Where  the  servant  has  the  bare  charge  or  custody  of  goods,  tlie 
legal  possession  remains  in  the  master,  and  the  servant  is  guilty  of 
larceny  if  he  appropriate  them.  Robinsofis  ca$e^  2  East's  P.  C.  565; 
Rex  V.  Paradice,  Id.;  Basses  case^  Id.  556.  Suppose  the  servant, 
after  giving  the  order,  and  after  the  coals  were  placed  in  the  cai^ 
had  gone  away,  saying  he  would  return  the  next  day,  but  had  come 
in  the  night  and  taken  the  coals  from  the  cart,  would  he  not  be 
guilty  of  larceny  ?  Spears* s  case  is  not  distinguishable.  What  the 
barge  was  in  that  case  the  cart  is  in  this.  The  distinction  between 
this  and  the  cases  cited  is,  that  in  no  one  of  those  cases  was  thae 
any  constructive  possession  whatever  in  the  master  before  the  deliveiy 
of  the  chattel  to  the  servant  In  Bazeley's  and  BulPs  ca^es  the  receipt 
of  the  money  by  the  servant  constituted  a  mere  matter  of  acconnt 
between  him  and  his  master.  Higg^s  v.  Holiday^  Cro.  Eliz.  746.  He 
also  cited  Rex  v.  Harding^  Russ.  &  B.  C.  C.  125.] 

Ribtonf  replied.  Our.  ckfo.  vulL 

Jan.  21.  Lord  Campbell,  C.  J.,  now  delivered  the  following  judg- 
ment :  I  am  opinion  that  the  prisoner  has  been  properly  convictni 
of  larceny.  There  can  be  no  doubt  that  in  such  a  case  the  goods 
must  have  been  in  the  actual  or  constructive  possession  of  the  mas- 
ter, and  that  if  the  mater  had  no  otherwise  the  possession  of  them 


CROWN   CASES   RESERVED,  1854.  565 

Begina  v.  Reed. 

:han    by  the  bare  receipt  of  his  servant  upon  the   delivery  of  an- 
other for  the  master's  use,  although  as  against  third  persons  this  is 
Ln   law  a  receipt  of  the  goods  by  the  master,  yet  in  respect  of  the 
servant  himself  this  will  not  support  a  charge  of  larceny,  because  as 
to  bim  there  was  no  tortious  taking  in  the  first  instance,  and  conse- 
quently no  trespass.  Therefore,  if  there  had  been  here  a  quantity  of 
coals  delivered  to  the  prisoner  for  the  prosecutor,  and  the  prisoner,  hav- 
ing remained  in  the  personal  possession  of  them,  as  by  carrying  them 
on   his  back  in  a  bag,  without  any  thing  having  been  done  to  de- 
termine his  original  exclusive  possession,  had  converted  them  animo 
Jurandiy  he  would  have  been  guilty  of   embezzlement,  and  not  of 
larcency.     But  if  the  servant  has  done  any  thing  which  determines 
his  original  exclusive  possession  of  the  goods,  so   that  the  master 
thereby  comes  constructively  into  possession,  and  the  servant  after- 
"wards  converts  them  animo  furandiy  he  is  guilty  of  larceny,  and  not 
merely  of  a  breach  of  trust  at  common  law,  or  of   embezzlement 
under  the  statute.     On  this  supposition  he  subsequently  takes  the 
goods  tortiously  in  converting  them,  and  commits  a  trespass.  We 
have,  therefore,  to  consider  whether  the  exclusive  possession  of  the 
coals  continued  with  the  prisoner  down  to  the  time  of  the  conver- 
sion.    I  am  of  opinion  that  this  exclusive  possession  ^was  determin- 
ed when  the  coals  were  deposited  In  the   prosecutor's  cart,  in    the 
same  manner  as  if  they  had  been  deposited  in  the  prosecutor's  cel- 
lar, of  which  the  prisoner  had  the  charge.     The  prosecutor  was  un- 
doubtedly in  possession  of  the  cart  at  the  time  when  the  coals  were 
deposited  in  it,  and  if  the  prisoner  had  carried  off  the  cart  animo 
furandi,  he  would  have   been  guilty  of  larceny.     RobinsorCs  case. 
There  seems  considerable  difficulty  in  contending,  that  if  the  mas- 
ter was  not  in  possession  of  the  cart,  he  was  not  in  possession  of 
the  coals  which  it  contained,  the  coals  being  his  property,  and  de- 
posited   there  by  his  orders,  for  his  use.     Mr.  Ribton    argued  that 
the  goods  received  by  a  servant  for  his  master  remain  in  the  exclusive 
possession  of  the  servant  till  they  have  reached  their  ultimate  des- 
tination ;  but  he  was  unable,   notwithstanding  his  learning  and  in- 
genuity, to  give  any  definition  of  "ultimate  destination"  when  so 
used.    lie  admitted  that  the  master's  constructive  possession  would 
begin  before  the  coals  were  deposited  in  the  cellar,  when  the  cart 
containing  the  coals  had  stopped  at  his  door,  and  even  when  it  had 
entered  his  gate.     But  I  consider  the  point  of  time  to  be  regarded  is 
that  when  the  coals  were  deposited  in  the  cart.     Thenceforth  the  pri- 
soner had  only  the  custody  or  charge  of  the  coals,  as  a  butler  jjas  of 
his  roaster's  plate,  or  a  groom  has  of  his  master's  horse.    To  this  con- 
clusion I  should  have  come  upon  principle,  and  I  think  that  Spears^s 
case  is  an  express  authority  to  support  it.     The  following  is  an  exact 
copy  of  the  statement  of  that  case,  signed  by  Buller,  J.,  in  2  Black 
Book,  182, 183,  containing  the  decisions  of  the  judges  in  crown  cases, 
and  deposited  with  the  chief  justice  of  the  Queen's  Bench  for  the 
time  being : — 

"John  Spears  was  convicted  before  me,  at  Kingston,  for  stealing 
VOL.  XXIV.  48 
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forty  bushels  of  oats  of  James  Browne  &  Co.,  in  a  barge  on  the 
Thames.  Browne  &  Co.  sent  the  prisoner  with  their  barge  to  Wilsoa. 
a  corn  meter,  for  as  much  oats  as  the  barge  would  carry,  and  which 
were  to  be  brought  in  loose  bulk.  The  prisoner  received  fironi  Wil- 
son 220  quarters  in  loose  bulk,  and  five  quarters  in  sacks,  tfae  prisoner 
ordering  that  quantity  to  he  put  into  sacks.  Tfae  quantity  !n  the 
sacks  was  afterwards  embezzled  by  the  prisoner;  and  the  qnesiioa 
reserved  for  the  opinion  of  the  judges  is,  whether  this  was  felony,  ibt 
oats  never  having  been  in  the  possession  of  the  prosecutor,  or  whether 
it  was  not  like  the  case  of  a  servant  receiving  change  or  buying  a 
thing  for  his  master,  but  never  delivering  it 

"Vidi  Dy.  5,  and  1  Show.  53;  «  F.  Bulleb. 

«  25th  April,  1798. 

"  Conviction  proper." 

In  that  case  the  question  arose,  wliether  the  corn,  while  in  tfae  pro- 
secutor's barge,  in  which  it  was  to  be. brought  by  the  prisoner  to  tfee 
prosecutor's  granary,  was  to  be  considered  in  tfae  possession  of  the 
prosecutor,  and  the  judges  unanimously  held,  that  from  tfae  time  of 
its  being  put  into  the  barge  it  was  in  the  prosecutor's  possession, 
although  the  prisoner  had  the  custody  or  charge  of  it.  That  case  has 
been  met  at  the  bar  by  a  suggestion,  that  the  whole  cargo  of  corn,  of 
which  the  quantity  put  on  board  this  barge  was  a  part,  was  or  migkt 
have  been  purchased  by  the  prosecutor,  so  that  he  might  have  had  a 
title  and  constructive  possession  before  the  delivery  to  the  prisoner. 
But  the  very  statement  of  the  case  in  the  Black  Book,  and  the  aa- 
thorities  there  referred  to,  show  that  the  judges  turned  their  attentioa 
to  the  question,  whether  the  exclusive  possession  of  tfae  servant  bad 
not  been  determined  before  conversion;  and  during  the  argomeot 
of  Rex  V.  Walsh^  we  have  the  ratio  decidendi  in  Spears'* s  case  expli- 
citly stated  by  one  of  the  judges,  who  concurred  in  the  decision  — 
^^ Heath,  J.  That  case  went  upon  the  ground  that  the  corn  was  in  the 
prosecutor's  barge,  which  was  the  same  thing  as  if  it  had  been  in  hii 
granary."  Read  "cart"  for  "barge,"  "coals"  for  "corn,"  and  "cellar" 
for  "granary,"  and  the  two  cases  are,  for  this  purpose,  precisely  the 
same.  There  is  no  conflicting  authority,  for  in  all  the  cases  relied 
upon  by  Mr.  Ribton  the  exclusive  personal  possession  of  tfae  prisoner 
had  continued  down  to  the  wrongful  conversion.  It  is  said  there  is 
great  subtlety  in  giving  such  an  effect  to  the  deposit  of  the  coals  in 
the  prosecutor's  cart ;  but  the  objection  rests  upon  a  subtlety  wbdlj 
uncoiyiected  with  the  moral  guilt  of  the  prisoner,  for  as  to  that  it  mnst 
be  quite  immaterial  whether  the  property  in  the  coals  had  or  had  not 
vested  in  the  prosecutor  prior  to  the  time  when  they  were  delivered 
to  the  prisoner.  We  are  to  determine  whether  this  \^ould  hare 
been  a  case  of  larceny  at  common  law  before  there  was  any  statute 
against  embezzlement;  and  I  cannot  think  that  there  would  have 
been  any  reproach  to  the  administration  of  justice  in  holding  that 
the  subtlety  arising  from  the  prosecutor  having  had  no  property  in 
the  subject  of  the  larceny  before  its  delivery  to  the  prisoner,  who  stole 
it,  was  sufficiently  answered  by  the  subtlety,  that  when  the  prisoner 
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^SL€3L  once  parted  with  the  personal  possession  of  it,  so  that  a  con* 
5^i*victive  possession  by  the  prosecutor  began,  the  servant  who  sub- 
sequently stole  it  should  be  liable  to  be  punished  as  if  there  had  been 
3L  prior  property  and  possession  in  the  prosecutor,  and  that  the  servant 
>lxould  be  adjudged  liable  to  be  punished  for  a'crime,  instead  of  being 
Eillowed  to  say  that  he  had  only  committed  a  breach  of  trust,  for 
s^^tiich  he  might  be  sued  in  a  civil  action.  In  approaching  the  confines 
of  different  offences  created  by  common  law  or  by  statute,  nice  dis- 
tinctions must  arise  and  must  be  dealt  with.  In  the  present  case  it 
is  satisfactory  to  think  that  the  ends  of  justice  are  effectually  gained 
l>y  , affirming  the  conviction,  for  the  only  objection  to  it  is  founded 
xipon  an  argument  that  he  ought  to  have  been  convicted  of  an* 
other  offence  of  the  same  character,  for  which  he  \yould  have  been 
liable  to  the  same  punishment 

Conviction  affirmed. 


B.E6INA  V.  Henry  Nelson  Overton.' 

January  28,  1854. 

Evidence  —  Stamp  —  Receipt  —  Collateral  Fact 

A  document,  not  purporting  on  the  face  of  it  to  be  a  receipt  for  the  payment  of  money  may 
be  shown  to'be  a  receipt  by  evidence  aliunde,  and  thus  be  brought  within  the  stamp  laws. 

Therefore,  where  it  was  proved  to  be  the  course  of  business  between  two  parties,  upon  the 
payment  of  money  in  discharge  of  debts  dae  from  one  to  the  other  of  them,  merely  to  get 
the  sij^nature  of  the  party  receiving  the  amount,  to  an  entry  in  a  book  containing  the  date, 
the  name  of  the  creditor,  and  the  amount  of  the  debt,  such  entry  was  held  to  be  a  receipt 
within  the  meaning  of  the  stamp  laws. 

Upon  the  trial  of  the  clerk  of  the  payee,  who  had  so  signed  his  name,  for  embezzling  a  sum 
of  money  so  paid  and  received,  the  whole  of  such  entry,  though  unstamped,  and  though 
referring  to  a  sum  exceeding  2/.,  was  read  to  the  jary  for  the  purpose  or  identifying  the 
prisoner  as  the  person  to  whom  the  money  was  paid,  and  who  signed  the  entry :  — 

Hdd,  that  the  entry  was  not  admissible  in  evidence,  as,  coupled  with  the  extrinsic  testimony, 
it  proved  a  material  fact  against  the  prisoner,  viz.,  the  receipt  of  the  money,  and  that,  for 
the  purpose  of  identifying  him,  only  the  signature  should  have  been  put  in  and  proved 
after  it  had  been  shown  that  the  money  was  paid  to  the  party  who  signed  the  book. 

At  the  November  Sessions  of  the  Central  Criminal  Court,  1853, 
the  prisoner  was  tried  and  convicted  before  the  recorder  of  embezzling 
the  two  sums  of  23/.  145.  and  14/.  6^.  received  by  him  on  account  of 
his  masters.  A  clerk  in  the  employment  of  Messrs.  Shoolbred  &  Co. 
deposed  to  having  paid  two  checks  for  those  amounts,  on  account  of 
the  Patent  Wadding  Company,  to  a  person  who  at  the  time  of  the 
payment  named  the  amount  due  to  his  employers,  and  subscribed  an 
entry  in  the  book  of  Messrs.  Shoolbred  &  Co.,  which  was  produced 


'  18  Jur.  134.    Before  Jebvis,  C.  J.,  Maule,  J.,  Wightman,  J.,  Platt,  B.,  and 
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at  the  trial.  This  book  was  kept  in  the  form  of  the  fac-simOe  a&- 
nexed  to  the  case.  In  one  of  the  columns  were  entered  the  nama 
of  all  the  creditors  who  had  supplied  the  firm  of  Shoolbred  ic  Ca 
with  goods  ;  and  in  the  last  column,  and  opposite  to  the  names  of  the 
creditors,  were  entered  all  the  sums  due  to  each;  and  in  an  interreni^ 
column  was  written  the  signature  of  the  person  who  received  the  mo- 
ney at  the  time  when  each  account  was  paid.  The  course  of  bnsines 
was  this,  namely,  when  any  person  called  for  the  amount  due  to  anj 
creditor  whose  name  was  entered  in  the  book,  he  was  asked  the 
amount  of  the  debt  claimed,  and  if  the  amount  thereupon  named  bf 
him  corresponded  with  the  amount  entered,  in  the  book,  the  debt  wh 
immediately  paid  by  Messrs.  Shoolbred  &  Co.'s  clerk,  and  the  per^o 
receiving  it  was  required  to  sign  his  name  in  the  middle  column  of 
the  book  intervening  between  the  name  of  the  creditor  and  the  sum 
entered  as  the  amount  of  the  debt  No  other  receipt  was  required  or 
taken  by  Messrs.  Shoolbred  &  Co.  But,  on  the  other  hand,  if  as 
entire  stanger  to  both  parties  called  for  the  debt,  and  mentioned  the 
amount  correctly,  as  entered  in  the  book,  he  would  receive  the  monej 
upon  writing  his  signature  opposite  the  entry  as  above  descrii^ 
Counsel  for  the  prisoner  contended  that  the  entry  was  a  receipt  for 
money,  and  objected,  that  being  unstamped,  (which  was  the  fact,)  it 
was  inadmissible  in  evidence  against  the  prisoner,  either  in  whole  or 
in  part.  The  objection  was  overruled,  and  the  entry  received  in  c?i- 
dence.  It  appearing  that  the  signature  was  that  of  the  prisoner,  and 
the  other  necessary  facts  having  been  proved,  the  prisoner  was  con- 
victed. The  recorder,  however,  entertaining  some  doubts  upon  tbe 
correctness  of  the  ruling,  reserved  the  point;  and  the  questions  vroe 
first,  whether  the  entry  in  the  book  was  a  receipt  for  money  within 
the  Stamp  Acts;  and,  secondly,  whether,  being  unstamped,  it  \ras 
improperly  admitted  in  evidence  ? 

Fau>nmiU  referred  to,  and  annexed  to  the  case :  — 
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The  above  case  having  been  sent  back  to  be  amended,  the  leaned 
recorder  reported  as  follows : — "  I  now  state  that  the  signature  was 
offered  in  evidence  by  the  prosecutor  to  prove  the  identity  of  the 
prisoner,  and  the  rest  of  the  entry  was  adverted  to  by  counsel  for  the 
prisoner,  without  objection  on  the  part  of  the  prosecution.  Unda 
these  circumstances  I  overruled  the  objection,  and  received  the  whole 
entry  in  evidence,  in  order,  by  means  of  tbe  signature  thereto,  to 
identify  the  prisoner  as  the  person  to  whom  a  witness  had  already 
proved  that  he  had  paid  the  checks.     I  ruled  that  the  said  entry 
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might  be  read  in  evidence  for  that  purpose  only,  and  it  was  read  to 
the  jury  accordingly."  • 

Metcalfe^  for  the  prisoner.     The  entry  in  the  book  was  a  receipt, 

and  therefore,  being  unstamped,  was  not  admissible  in  evidence.     It 

appears  from  the  case  that  the  whole  entry  was  .put  in  evidence  and 

read  to  the  jury,  and  it  is  therefore  immaterial  for  what  purpose  it 

vjras  put  in.     In  Matheson  v.  Ross^  2  H.  L.  C.  286,  Lord  Campbell, 

in  his  judgment,  p.  306,  lays  down  the  rule  thus  —  "  If  a  document 

purporting  to  be  a  receipt,  but  unstamped,  is  offered  in  evidence 

during  a  trial,  if  it  would  be  evidence  when  s&mped  as  a  receipt  to 

establish  any  point  that  is  litigated  between  the  parties,  it  cannot  be 

received  for  a  collateral  purpose,  merely  because  of  the  party  saying, 

*  I  offer  it  for  a  collateral  purpose  only,  so  that  you  must  take  the 

receipt  part  as  not  written.'     I  think  that  you  cannot  in  that  manner 

abstract  a  part  of  a  document,  and  give  the  rest  in  evidence.     The 

criterion,  therefore,  seems  to  me  to  be,  not  whether  the  party  seeks  to 

make  use  of  it  as  a  receipt,  but  whether  it  can  be  made  use  of  to 

settle  any  question  of  payment,  of  credit,  or  debit  litigated  between 

the  parties."     In  this  case,  the  whole  entry  being  before  the  jury,  the 

case  against  the  prisoner  might  have  been  proved  from  it. 

[Maule,  J.  It  was  quite  immaterial,  for  the  purpqse  for  which  it 
"was  tendered,  what  the  writing  was,  or  whether  it  was  writing  at  all. 
The  circumstance  of  there  being  some  words  upon  a  paper,  which, 
if  read,  might  have  an  undue  influence  on  the  minds  of  the  jury, 
will  not  exclude  what  is  properly  evidence.] 

Here  the  entry  proved  every  thing,  and  the  prosecutor  ought  to  have 
separated  the  signature  from  the  entry.  If  this  were  permitted,  a 
document  which  is  not  evidence  might  be  put  before  the  jury  upon 
pretence  of  establishing  a  collateral  fact,  and  so  the  whole  case  be 
proved  from  it. 

[Platt,  B.     Have  you  not  misinterpretated  Lord  Cambell's  judg- 
ment?    Hs  says  you  cannot  put  in  evidence  an  unstamped  receipt  if 
you  mean  to  settle  any  question  of  payment,  of  credit,  or  debit] 
Lord  Campbell  goes  further  than  that. 

[Jervis,  C.  J.  Suppose  a  penknife  had  been  left  on  the  counter, 
the  witness  might  then  have  said,  "  I  paid  the  money  to  a  certain 
man,  and  when  he  was  gone  I  found  this  penknife.*"  The  jury  need 
not  even  have  seen  the  penknife.] 

The  signature  ought  only  to  have  been  put  in.  He  cited  Jordine 
V.  Payne  J 1  B.  &  Ad.  663. 

Parrpi  in  support  of  the  conviction.  The  'whole  argument  on  the 
other  side  is  based  upon  the  assumption  that  the  entry  in  question 
was  a  receipt.  But,  first,  in  answer  to  the  objections  which  have 
been  urged,  as  regards  the  mode  in  which  this  entry  was  dealt  with, 
it  appears  upon  the  case  that  it  was  tendered  in  evidence  to  identify 
the  prisoner  as  the  person  who  received  the  two  checks.  The  ques- 
tion of  the  admissibility  of  a  document  arises  at  the  time  it  is  ten- 
dered, and  has  reference  to  the  purpose  for  which  it  was  tendered. 

48' 
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[Jervis,  C.  J.  If  the  whole  entry  was  tendered,  although  only  for 
the  purpose  of  proving  the  identity,  it  is  difficult  to  distinguish  ihm 
case  from  Matheson  v.  Ross ;  and  the  role  theze  laid  down  vas 
adopted  by  Lord  Cottenham  in  Evans  v  Prothero^  2  Mac  Sc  G.  319L 

Platt,  B.  How  can  you  escape  from  having  tendered  the  eotiy 
in  evidence  ?  If  the  signature  alone  had  been  read,  then  it  woukl 
have  been  clearly  right ;  but  the  whole  entry  was  afterwards  read 

M AULE,  J.  There  was  no  necessity  even  to  read  the  signature  or 
entry.] 

Secondly,  this  is  no(  a  receipt  within  the  meaning  of  the  stamp 
laws. 

[Platt,  B.  Suppose  an  action  had  been  brought  for  these  amonnts, 
and  payment  pleaded,  if  it  had  been  proved  that  this  was  the  Mesis. 
Schoolbred's  mode  of  acknowledging  payment  of  money,  would  it 
not  have  supported  the  plea,  and  amounted  to  a  receipt  ?J 

It  must  purport  on  the  face  of  it  to  be  a  receipt 

[Maule,  J.  In  the  case  of  an  agreement.,  if  it  happens  that  jm 
cannot  tell  by  inspection  whether  the  subject-matter  is  for  more  than 
20/.,  you  may  go  into  evidence  upon  the  amount  It  cannot  be  said 
that  the  stamp  laws  do  not  apply,  if  an  agreement  does  not  show  oo 
the  face  of  it  that  it  is  for  more  than  20/.] 

The  definition  of  a  receipt  is  given  in  the  55  Creo.  3,  c  184,  scbed, 
part  1,  "Receipt"— "Any  note,  memorandum,  or  writing  whatsoever 
given  to  any  person  for  or  upon  the  payment  of  money,  whereby  say 

sum   of  money,   debt,   or  demand shall  be  expressed  or  ao 

knowledged  to  have  been  paid,  settled,  balanced,  or  otherwise  dis- 
charged' or  satisfied,  or  which  shall  import  or  signify  any  suck 
acknowledgment,  and  whether  the  same  shall  or  shall  not  be  signed 
with  the  name  of  any  person,  shall  be  deemed  and  taken  to  be  a 
receipt  for  a  sum  of  money  of  equal  amount  with  the  sum,  debt,  a 
demand  so  expressed  or  acknowledged  to  have  been  paid,  settled, 
balanced,  or  otherwise  discharged  or  satisfied,  within  the  intent  and 
meaning  of  this  schedule,  and  shall  be  charged  with  a  duty  accofd- 
ingly."  This  is  merely  a  memorandum,  and  does  not  purport  or 
signify  an  acknawledgment  in  any  way.  The  Messrs.  Schoolt»cd 
gain  nothing  by  adopting  this  course  of  business,  as  the  i>arty  to 
whom  they  pay  would  have  to  give  and  pay  for  the  receipt  Itez  v. 
Harvey^  Russ.  &  R.  C.  C.  227.  Parol  evidence  cannot  supply  that 
which  will  make  a  document  liable  to  the  stamp  laws.  Spawforih  v. 
Alexander^  2  Esq.  621. 

[Jervis,  C.  J.  The  course  of  business  is  to  pay  nobody  but  those 
who  sign  their  names.  It  is  proved  that  Overton  signed  his  name ; 
is  not  that  proof  of  payment] 

Evidence  of  those  facts  would  establish  payment  without  the 
entry.  The  signature  cannot  be  said  to  be  in  receipt  or  discharge, 
but  it  was  merely  for  the  purpose  of  ascertaining  the  identity  of  the 
person  to  whom  the  checks  were  paid. 

Metcalfe^  in  reply.    The  case  finds  that  according  to  their  course 
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of  l>osiness,  the  Messis.  Schoolbred  reqair^  no  other  acknowledge 


£  Maule,  J.  The  words  of  the  statute  most  mean,  if  words  such 
CIS  ^  I  have  received  "  are  used,  they  express  a  receipt ;  but  if  some 
other  word  or  words  are  used  signifying  or  expressing  the  same 
tbiDg,  that  will  do  as  well — the  word  ^  settled,"  for  instance,  which 
imports  a  receipt 

Jertis,  C.  J.  If  the  entry  had  been,  « For  the  Wadding  Com- 
pany, H.  N.  Overton,**  that  would  have  imported  a  receipt.  Regina  v. 
JBaardman^  2  Moo.  &  R.  147.  So,  if  the  words  '<  by  cash  "  had  been 
nsed.  Wriffht  v.  Shawcross^  2  B.  &  Al.  501,  note.  The  statute  re- 
lating to  the  forgery  of  a  receipt  must  mean  a  receipt  within  the 
stamp  laws ;  and  in  such  case  a  document  has  been  explained  by 
evidence  to  mean  a  receipt  Rez  v.  Hunter^  2  Leach's  C.  C.  624 ;  2 
East^s  P.  C.  928.] 

The  words,  "  which  shall  import  or  signify  any  such  acknowledg- 
ment, and  whether  the  same  shall  or  shall  not  be  signed,"  show  that 
evidence  may  be  admitted  aliunde. 

[Maule,  J.  This  entry  might  prove  either  that  the  wadding  com- 
pany had  paid  Messrs.  Shoolbred,  or  that  Messrs.  Shoolbred  had  paid 
the  wadding  company.] 

We  are  not  tied  down  by  the  definition  given  in  the  statute,  which 
states  what  instruments  shall  be  considered  as  receipts,  but  does  not 
say  that  other  documents  shall  not  al^o  be  receipts. 

Jervis,  C.  J.     I  am  of  opinion  that  in  this  case  the  conviction  was 
wrong.     The  question  turns  upon  two  points  —  first,  whether  the 
entry,  of  which  a  fac-simile  appears  upon  the  case,  was  a  receipt ; 
and,  secondly,  whether,  if  it  was,  and  required  a  stamp,  it  could  be 
used  in  evidence  in  the  manner  in  which  it  was  used.     Upon  a  con- 
sideration of  the  Stamp  Act  and  the  authorities,  1  think  the  entry 
did  require  a  stamp.     A  document  requires  a  stamp  which  expresses 
or  acknowledges  a  receipt,  payment,  or  discharge  of  a  sum  of  money, 
or  which  imports  or  signifies  the  same  thing.     The  word  "  receipt"  in 
the  criminal  law  must  mean  the  same  thing  as  the  receipt  thus  defined 
by  the  55  Geo.  3,  c.  184 ;  and  Rex  v.  Hunter  clearly  shows  that  a 
document  simply  having  the  signature  of  the  party,  and  which  on  its 
face  neither  acknowledges  the  receipt  of  money  or  in  itself  imports  a 
receipt,  might  by  evidence  of  the  receipt  aliunde  amount  to  a  receipt, 
and  50  be  brought  within  the  meaning  of  the  statute.     Now,  in  this 
case  it  was  proved  that  the  course  of  business  was,  that  the  person 
who  called  for  the  amount  due  to  any  creditor  whose  name  was 
entered  in  the  book  was  asked  the  amount  of  the  debt  claimed,  and 
if  the  amount  named  by  him  corresponded  with  the  amount  entered 
in  the  book,  the  debt  was  paid  by  the  clerk,  and  the  person  receiving 
it  was  required  to  sign  his  name  opposite  the  amount,  and  no  other 
receipt  was  taken.     Evidence,  then,  being  admissible  aliunde  to  ex- 
plain what  the  entry  meant,  it  is  difficult  to  say  that  it  did  not  import 
or  signify  a  receipt ;  it  therefore  required  a  stamp ;  and  if  it  required 
a  stamp,  it  could  not  be  read  before  the  jury  to  prove  a  particular  or 
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collateral  fact,  when  it  also  proved  a  matter  distinctly  in  issue  betwefo 
the  parties.  The  whole  instrument  was  read,  although  it  was  tend* 
ered  for  a  particular  purpose  only.  At  the  same  time  it  might  hare 
been  legitimately  used,  although  it  did  require  a  stamp.  The  proper 
course  would  have  been  to  have  put  the  book  before  the  witness,  and 
asked  him  whether  he  paid  the  money  to  the  man  who  signed  that 
book,  and  then  of  the  next  witness  whether  the  man  who  signed  thai 
book  was  the  prisoner.  In  this  way  it  would  have  been  just  as  rauck 
admissible  as  if  a  knife  had  been  left  on  the  desk,  and  the  prisoner 
had  been  identified  by  means  of  that  knife  as  the  person  to  whom  the 
checks  were  paid. 

Maule,  J.  This  document,  as  explained  by  the  evidence  at  the 
trial,  meant  this —  the  prisoner  received  a  sum  of  money  from  certain 
persons  on  behalf  of  certain  other  persons.  It  was,  therefore,  undoabt- 
edly  a  receipt,  and  required  a  stamp.  If  the  reading  this  entry  to  Ifae 
jury  could  have  proved  no  other  fact  than  that  the  signature  was  the 
prisoner's,  it  would  have  been  admissible ;  but  the  jury  would  infer 
from  hearing  it  read  that  the  prisoner  had  received  on  behalf  of  his 
employers  the  sums  of  money  mentioned  in  the  indictment.  That 
was  a  matter  which  it  was  not  competent  to  the  prosecutor  to  prove 
by  means  of  this  instrument,  because  it  was  unstamped.  Then  it  k 
said  that  the  grounds  on  which  it  was  admitted  w^ere,  not  to  prove 
that  fact,  but  to  prove  that  the  prisoner  was  at  a  place  at  a  particular 
time.  It  does  not  prove  any  such  thing,  but  simply  that  the  prisoner 
axsknowledged  the  receipt  of  th^  money,  although,  however,  the  ulti- 
mate conclusion  to  which  the  jury  might  arrive  would  be  that  he  was 
at  the  place.  The  document  itself  imports  nothing  but  that  be  re- 
ceived the  money.  It  was  not  for  a  collateral  purpose  that  this  doco- 
ment  was  used,  but  for  a  purpose  in  which  the  receipt  of  the  money 
was  involved.  No  doubt  this  document  might  have  been  used  in  the 
way  suggested  by  my  lord,  and  it  would  then  have  left  the  jury  with- 
out any  impression  on  their  minds  as  to  the  very  matter  in  issue ;  but 
what  was  done  was  to  read  to  the  jury  an  unstamped  document, 
which  disclosed  a  material  fact  against  the  prisoner. 

WiGHTMAN,  J.  I  had  at  first  some  doubts  whether  this  ^document 
was  a  receipt,  but,  as  explained  by  the  evidence  in  the  case,  I  think 
it  did  amount  to  a  receipt  within  the  meaning  of  the  statute.  I  agree 
that  it  might,  although  unstamped,  have  been  used  for  the  purpose 
of  proving  the  identity  of  the  prisoner,  but  that  it  could  not  be  legally 
read  in  evidence  before  the  jury.  The  question  in  the  case  was, 
whether  the  prisoner  had  received  the  money  or  not,  and  it  seems  to 
me  that  this  entry  should  not  have  been  read  in  extenso  to  the  jury. 

Platt,  B.  This  was  a  viceipt  liable  to  the  stamp  laws :  it  was 
the  only  document  between  the  parties,  and  contained  a  discharge. 
Then  the  whole  entry  was  tendered  and  received  in  evidence,  that 
whole  entry  being  an  unstamped  receipt  It  seems  to  me  the  objec- 
tion was  correctly  taken  at  the  trial.     Proof  of  the  signature  alone 
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as  necessary  to  form  the  required  link  in  the  chain  of  evidence,  and 
^lie  signature  alone  ought  to  have  been  given  in  evidence. 

Williams.,  J.  This  entry  was  clearly  a  receipt,  and  ought  not  to 
liave  been  read  to  the  jury,  because  it  proved  a  most  material  fact 
against  the  prisoner,  viz.,  the  receipt  of  the  money  which  he  was 
oharged  with  embezzling,  and  that  was  a  matter  which  could  not  be 
proved  by  an  unstamped  document  without  violating  the  law. 

Conviction  quashed. 


Regina  v.  William  Mots  Watts.\ 

February  4,   1854. 

Larceny — Unstamped  Agreement — Chose  in  Action. 

An  agreement,  although  unstamped,  is  a  chose  in*  action,  and  therefore  not  the  subject  of 
laroenj.    Parke,  B.,  dissentitnU. 

The  prisoner  was  indicted  for  stealing  a  piece  of  paper.  At  the  time  it  was  stolen,  the  paper 
contained  a  siened  agreement  between  the  prosecutor  and  the  prisoner,  but  it  was  unstamp* 
ed,  although  of  the  value  of  20/.  The  onginal  was  not  produced  at  the  trial,  but  a  copy 
was  given  in  evidence.  The  agreement  was  a  building  contract,  and  all  moneys  due  under 
it,  exQcpt  some  extras,  had  been  paid ;  but  the  work  was  still  going  on :  — 

Hddy  (Parke,  B.,  dissentientey)  that  the  piece  of  paper,  at  the  time  it  was  taken,  was  a  chose 
in  action,  and  not  the  subject  of  larceny. 

The  prisoner  was  indicted  at  the  Midsummer  Quarter  Sessions 
for  the  North  Riding  of  Yorkshire  for  stealing  a  piece  of  paper. 
The  piece  of  paper,  at  the  time  when  it  was  taken  by  the  prisoner, 
bad  written  upon  it  an  agreement  between  himself  and  the  prose- 
cutor. The  agreement  itself,  which  was  unstamped,  was  not  pro* 
duced  at  the  trial,  but  a  copy  was  given  in  evidence,  by  which  it  ap* 
peared  that  it  contained  the  terms  upon  which  the  prisoner  was  to 
build  two  cottages  for  the  prosecutor ;  and  at  the  time  when*it  was 
alleged  to  have  been  stolen,  the  work  was  going  on,  but  the  prisoner 
bad  been  paid  all  the  money  which  be  was  entitled  to  under  it,  although 
there  was  money  owing  to  him  for  extras  and  alterations.  It  was 
found  by  the  case  that  the  agreement  was  a  document  the  subject- 
matter  of  which  was  more  than  20Z.,  and  therefore  required  a  stamp. 
It  was  objected  at  the  trial,  that  at  the  time  the  piece  of  paper  was 
taken  by  the  prisoner  it  was  a  subsisting  valid  agreement,  and  there- 
fore not  the  subject  of  larceny,  as  a  piece  of  paper  only.  The  ques- 
tion for  the  consideration  of  the  court  was,  whether,  under  the  above 


1  18  Jur.  192.  This  case  had  been  argued  on  the  2l8t  January,  and  then  ordered 
to  be  re-argued  before  the  fifteen  judges :  Lord  Campbell,  C.  J.,  Parke,  B.,  and 
Alderson,  B.,  Coleridge,  J.,  Maule,  J.,  Wightman,  J.,  and  Cresswell,  J., 
Platt,  B.,  Williams,  J.,  Martin,  B.,  and  Crompton,  J. 
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circumstances,  the  prisoner  could  be  convicted  of  stealing  a  piece  of 
paper,  as  charged  in  the  indictment. 

BHsSf  (with  him  Simpson,)  for  the  prisoner.  This  is  a  chose  in 
action,  and  therefore  not  the  subject  of  larceny.  If  the  agreement 
had  been  stamped,  there  would  be  no  difficulty  in  the  case;  and  the 
sole  question  now  is,  whether  the  want  of  a  stamp  makes  any  dif- 
ference. If  a  piece  of  paper  have  an  unstamped  agreement  upon  11^ 
it  is  a  chose  in  action,  and  not  merely  a  piece  of  paper.  It  may  be 
said  that  it  was  enough  for  the  jury  to  see  that  it  was  a  piece 
of  paper,  and  what  was  written  upon  it  could  not  be  read  or 
looked  at;  and  when  this  document  was  produced,  it  was  neces- 
sary to  look  at  the  writing  upon  it,  to  ascertain  that  it  i^as  not  a 
chose  in  action,  but  a  piece  of  paper. 

[Alderson,  B.  I  cannot  well  see  why,  when  a  certain  thing  is 
produced,  and  you  look  at  it  to  see  that  it  is  a  piece  of  paper,  yon 
may  not  also  see  that  it  is  an  agreement. 

Lord  Campbell,  C.  J.  It  was  the  subject-matter  of  the  charge, 
and  it  should  be  looked  at  to  see  what  it  was.] 

Reed  v.  Deere,  7  B.  &  Cr.  261,  is  in  point. 

[Lord  Campbell,  C.  J.  You  need  not  labor  that  point  to  shov 
that  it  might  be  looked  at  to  see  what  it  was.] 

That  case  is  also  an  authority  to  show  that  it  was  a  chose  in 
action.  It  w&s  a  valid  agreement  betw^een  the  parties  at  the  time, 
and  the  paper  was  absorbed  in  the  agreement.  Trover  lies  for  an 
unstamped  agreement  Scott  v.  Jones,  4=  Taunt.  865.  Also  an  action 
may  be  brought  upon  an  unstamped  agreement  Heig-h  v.  Brooks, 
10  Ad.  &  El.  309.  It  only  requires  to  be  stamped  before,  or  even  at 
the  trial,  that  it  may  be  used  in  evidence. 

[Parke,  B.  Is  a  piece  of  paper  of  value  because  it  may  be  made 
an  agreement  ?] 

Mann  v.  Lent,  10  B.  &  Cr.  877;  Jackson  v.  Warwick,  7  T.  R.  121; 
Rex  V.  The  Bishop  of  Chester,  Str.  824.  The  Stamp  Act  does  not 
make  such  a  document  void,  but  merely  inflicts  a  penalty.  Lazarus 
V.  Cowie,  3  Q.  B.  459  ;  Bradly  v.  Bardsley,  14  M.  &  W.  873 ;  Brtv?cr 
v.  Palmer,  3  Esp.  213. 

[Alderson,  B.  The  reason  why  you  cannot  steal  a  chose  in 
action,  as  given  in  the  books,  is,  that  you  cannot  steal  a  man's  right] 

Price,  in  support  of  the  conviction.  This  is  not  a  chose  in  action. 
A  chose  in  action  is  defined  by  Blackstone,  2  Com.  397,  thus— 
"  Where  a  man  hath  not  the  occupation,  but  merely  a  bare  right  to 
oc;pupy  the  thing  in  question,  the  possession  whereof  may,  however, 
be  recovered  by  a  suit  or  action  at  law,  the  thing  so  recoverable  is 
called  a  chose  in  action.  Thus  money  due  on  a  bond  is  a  chose  jn 
action."  Here  all  that  was  due  under  this  document  had  been  paid, 
and  it  is  therefore  like  the  case  of  a  check  or  note  which  has  been 
paid. 

[WiGHTMAN,  J.  There  was  a  claim  for  extras;  could  the  prisoner 
have  recovered  for  them  without  the  agreement  ?] 
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It  would  have  been  evidence  for  him  to  reduce  that  debt  into  pos- 
session. 

[  Martin,  B.     Suppose  an  action  had  been  brought  for  not  building 
according  to  the  specification  ?] 

No  doubt  there  might  be  a  right  in  the  prosecutor  to  bring  his 
action,  but  that  would  not  make  this  document  a  chose  in  action. 
It  v^as  evidence  of  a  chose  in  action,  but  not  the  chose  in  action  it- 
self. A  chose  in  action  is  a  thing  incorporeal,  and  only  a  right.  Toml. 
Law  Diet. 

[Lord  Campbell,  C.  J.  But  the  principal  draws  to  it  its  accessary. 
It  makes  no  difference  whether  the  document  was  altogether  void, 
or  at  the  time  it  was  stolen  it  was  not  a  valuable  security.  Jardine 
V.  Pat/^ne^  1  B.  &  Ad.  663,  shows  that  an  unstamped  instrument  can- 
not be  read  in  evidence  as  a  security.  When  it  once  comes  out  in 
evidence  that  a  document  is  unstamped,  it  is  then  no  more  than  a 
piece  of  a  paper.  Under  the  statute  relating  to  valuable  securities, 
7  &  8  Geo.  4,  c.  29,  s.  6,  the  instrument  must  be  a  perfect  instrument 
of  its  kind.  Rex  v.  Hart.,  6  Car.  &  P.  106,  cited  in  2  Russ.  Cr.  79 ; 
Regina  v.  Perry,  1  Car.  &  K.  725 ;  s.  c.  1  Cox's  C.  C.  222. 

[  Alberson,  B.     In  Regina  v.  Perry  the  piece  of  paper  was  un- 
stamped, and  never  could  be  made  a  valuable  security.] 

When  it  is  sought  to  set  up  a  document  as  a  good  and  valid  in- 
strument, the  court  will  look  at  it,  and  finding  that  it  is  not  such  an 
instrument,  it  then  becomes  a  piece  of  paper.  But  even  admitting 
that  it  was  a  chose  in  action,  there  is  still  good  reason  for  holding 
that  the  prisoner  was  properly  convicted.  The  old  law  as  to  chosea 
in  action  rests  very  nearly  upon  one  case,  that  of  the  box  and  charters 
in  the  Year  Book,  49  Hen,  6,  ff.  9,  10 ;  and  as  long  as  the  distinction 
existed  between  grand  and  petit  larceny,  there  might  be  some  reason 
in  upholding  the  old  law  as  to  choses  in  action,  but  that  is  not  so  now. 
In  1  Hawk.  P.  C.  c.  33,  s.  35,  it  is  said  that  goods,  to  become  the 
subject  of  larceny,  "  ought  to  have  some  worth  in  themselves  ;  "  and 
the  reason  why  choses  in  action  cannot  be  stolen  is  there  laid  down  * 
to  be,  "  that,  generally  speakings  they,  being  of  no  manner  of  use  to 
any  one  but  the  owner,  are  not  supposed  to  be  so  much  in  danger  of 
being  stolen."  But  by  Rex  v.  Clark,  Russ.  &  R.  C.  C.  181,  the  doc- 
trine as  to  the  necessity  for  value  is  altered.  2  Russ.  Cr.  71.  In 
Rex  V.  Walker,  1  Moo.  C.  C.  156,  it  was  held  that  larceny  might  be 
committed  of  records,  which  did  not  concern  the  realty. 

Bliss,  in  reply. 

[Lord  Campbell,  C.  J.  The  court  are  of  opinion,  that,  except  so 
far  as  the  legislature  have  interfered  by  statute,  choses  in  action  are 
not  the  subject  of  larceny.] 

This  agreement  was  not  performed,  because  the  work  to  which  it 
related  was  then  going  on. 

[Platt,  B.  The  short  point  is,  whether  this  instrument  was  not  a 
valuable  agreement  at  law  and  in  equity;  although  it  was  unstamped, 
it  was  capable  of  becoming  a  valuable  agreement  by  having  a  stamp 
put  upon  it.] 
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Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  conviction  w^ 
wrong,  r  think  that  the  prisoner  could  not,  onder  the  circumstanoesi 
be  convicted  6t  stealing  a  piece  of  paper.  If  the  agreemeot  had 
been  stamped,  it  is  admitted,  and  indeed  there  could  be  no  doub^ 
that  this  indictment  for  stealing  a  piece  of  paper  could  not  have  bees 
supported,  as  it  would  then  have  been  a  chose  in  action.  The  mk 
of  the  common  law,  that  of  a  chose  in  action  larceny  cannot  be  com- 
mitted, arises  probably  from  this,  that  stealing  the  evidence  of  a  rigkt 
does  not  disturb  the  right  itself.  The  legislature  has  recognized  thk 
doctrine  by  expressly  enacting,  that  of  various  instruments,  wbick 
are  choses  in  action,  larceny  may  be  committed.  The  argument 
that  this  document  had  ceased  to  be  a  chose  in  action,  is  answered  bj 
the  facts  stated  in  the  case.  Then  comes  the  question  as  to  its  DOt 
being  stamped;  but  though  unstamped,  it  was  still  an  agreement, 
and  was  capable  of  being  made  available  as  evidence  of  the  rights  of 
the  parties.  The  distinction  was  properly  pointed  out  by  Mr.  Blias 
between  instruments  which  being  unstamped  are  wholly  void,  and 
those  which  may  be  made  available  by  having  a  stamp  impressed 
In  various  proceedings  an  unstamped  agreement  may  be  made  evi- 
dence of  a  right,  although  as  an  agreement,  and  whilst  nnstamped, 
you  cannot  give  it  in  evidence.  Bradly  v.  BardsUy  shows  that  ifae 
court  considered  an  unstamped  agreement  might  become  evidence  of 
a  right.  It  is  quite  clear,  that  if  an  action  were  brought  upon  an  un- 
stamped agreement,  and  there  were  a  plea  that  it  was  unstamped, 
such  plea  would  be  bad.  If  an  agreement  is  stamped  either  be/oR 
or  pending  a  trial,  it  may  be  given  in  evidence,  and  relates  back  to 
the  time  of  signature.  We  must  look  at  the  condition  of  the  pieee 
of  paper  at  the  time  the  larceny  was  committed.  It  was  then  to  be 
considered  as  evidence  of  an  agreement ;  and  if  evidence  of  ao 
agreement,  then  it  was  evidence  of  a  chose  in  action,  and  came 
within  the  rule  of  the  common  law.  There  was  a  potentiality  of  the 
agreement  being  made  evidence. 

Parke,  B.  The  conviction  was  right.  The  rule  of  the  commoa 
law  is,  that  no  instrument  which  is  evidence  of  a  chose  in  action  caa 
be  the  subject  of  larceny.  This  paper  at  the  time  it  was  stolen,  ia 
my  opinion,  was  not  evidence  of  a  chose  in  action,  and  not  available, 
either  at  law  or  in  equity,  for  the  purpose  of  proving  a  right,  as  by 
the  stamp  laws  it  could  not  be  used  for  that  purpose,  but  it  was  merely 
a  piece  of  paper.  I  therefore  differ  from  my  lord  in  the  view  he  has 
taken,  that  the  potentiality  of  converting  a  chattel  into  evidence  of 
a  chose  in  action  is  suf&cient  to  prevent  it  from  being  the  subject  of 
larceny,  and  think  that  a  piece  of  parchment  on  which  a  deed  is 
written,  although  it  may  afterwards  be  stamped,  until  a  stamp  is  pot 
upon  it,  is  nothing  but  a  piece  of  parchment.  In  the  cases  cited  Jbe 
plaintiffs  could  not  recover,  because,  from  the  documents  being  nn* 
stamped,  they  had  no  evidence  of  their  right  If  a  plaintiff  has  the 
power  of  obtaining  the  best  evidence  of  his  title  by  getting  theinstni- 
ment  stamped,  and  he  does  not,  it  is  his  own  fault;  but  if  the  instra* 
ment  is  lost,  and  is  shown  to  have  been  unstamped,  secondary  evi* 
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dence  of  its  contents  cannot  be  given.  In  this  case  I  am  of  opinion, 
that  at  the  time  it  was  talcen  the  document  in  question  was  a  piece 
of  paper,  and  not  yet  converted  into  a  valid  agreement  It  was  not  the 
evidence  of  an  agreement  which  the  common-law  rule  would  prevent 
from  being  the  subject  of  larceny. 

Alderson,  B.  I  think  that  this  was  at  the  time  it  was  stolen  an 
agreement.  If  a  writing  only  becomes  an  agreement  at  the  time  it  is 
stamped,  how  is  it  that  you  may  declare  upon  an  agreement  and  get 
it  stamped  at  Nisi  Prius  ?  The  cause  of  action  does  not  arise  at  the 
time  it  is  stamped,  but  the  document  has  a  previous  existence  as  an 
agreement,  though  it  cannot  be  given  in  evidence  until  it  is  stamped. 
A  chose  in  action  cannot  be  the  subject  of  larceny,  because  the  parch- 
ment or  piece  of  paper  is  evidence  of  a  right  only ;  so  the  right  to 
land  remains  the  same,  although  the  title-deeds  are  destroyed.  The 
reason  of  the  rule  therefore  is,  that  the  chose  in  action  has  no  exis- 
tence in  point  of  law,  as  a  piece  of  paper  or  parchment,  but  it  must 
be  considered  as  part  of  the  right,  as  a  piece  of  laud,  if  I  may  so  ex- 
press it.  I  think  this  was  in  its  inception  an  agreement  relating  to  a 
right  which  then  for  the  first  time  was  created,  and  that  it  had  no  ex- 
istence as  any  thing  else  but  a  right,  and  that  right  remains  untouched 
notwithstanding  the  act  of  the  prisoner. 

CoLBRiDOE,  J.  I  am  of  the  same  opinion.  It  is  admitted  that  the 
prisoner  could  not  be  convicted  if  the  chattel  w^as  absorbed  in  the 
agreement.  I  think  this  was  not  merely  a  piece  of  paper.  The  court 
would  look  at  it  to  see  what  chattel  it  was,  and  when  looked  at,  they 
would  see  it  was  that  which  purported  to  be  an  agreement,  and,  but 
for  the  Stamp  Act,  the  only  evidence  of  the  chose  in  action  to  which 
it  related.  If  an  action  bad  been  brought,  and  it  had  transpired  that 
there  was  a  written  agreement,  parol  evidence  would  have  been  ex- 
cluded ;  but  then  it  was  quite  capable  of  being  made  admisisible  in 
evidence,  and  when  so  made  admissible,  it  would  not  thereby  acquire 
a  new  character.  It  was  an  agreement,  the  evidence  of  a  chose  in 
action,  but  is  then  made  admissible  in  court  for  that  object  when  a 
stamp  is  applied.  A  piece  of  paper  with  the  matter  of  an  agreement 
written  upon  it,  but  not  signed,  is  merely  a  piece  of  paper,  and  nothing 
more ;  but  the  moment  it  is  signed,  it  then  becomes  an  agreement. 
The  only  object  of  the  stamp  laws  is  to  enforce  the  duty,  by  making 
a  document  not  available  in  evidence  without  a  stamp. 

Maule,  J.  The  conviction  was  wrong.  This  document,  although 
unstamped,  was  still  an  agreement :  it  was  evidence  of  a  contract 
which  had  been  entered  into  between  the  parties.  It  referred  to  a 
right  of  action,  and  a  right  of  action  is  not  the  subject  of  larceny ; 
neither  is  the  paper  which  is  evidence  of  it 

WioHTMAN  and  Cresswell,  JJ.,  concurred. 

Platt,  B.     This  was  an  agreement,  though  no  stamp  was  put 
VOL.  XXIV.  49 
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Upon  it.  If  an  action  had  been  brought  upon  it,  it  might  havebea 
stamped  as  an  agreement  between  the  parties.  It  became  an  agree- 
ment the  moment  it  was  signed,  but  it  would  not  be  available  in 
evidence  for  the  party  tendering  it  till  it  was  stamped.  The  mamier 
in  which  the  objection  is  always  taken  at  Nisi  Prius  shows  this.  The 
question  is  put  to  a  witness,  whether  there  is  not  an  agreement  ii 
writing ;  if  the  answer  is  ^<  yes, "  it  must  be  put  in  ;  and  then,  if  it 
is  found  to  be  unstamped,  it  is  excluded  upon  that  ground  alone. 
Williams,  J.,  Martin,  B.,  and  Crompton,  J.,  concurred. 

Convictian  quadktL 
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DURING  THE  YEARS  1853-54. 


The  Cynthia  Ann.^ 

•  June  21, 1853. 

OoUision  —  Costs  of  References  to  Registrar  and  Merchants.^ 

This  was  also  an  application  for  the  costs  of  the  reference  to  the 
registrar  and  merchants.  The  bark  Colony  and  the  brig  Cynthia 
Ann  came  into  collision  in  the  Winterton  Roads  in  January.  An 
action  was  entered  on  behalf  of  the  owner  of  The  Colony,  and  the 
damage  being  admitted,  the  usual  decree  was  made.  The  claim 
amounted  to  275/.,  and  consisted  of  three  items.  The  sum  allowed 
by  the  report  was  91/.  Two  of  the  items,  for  fees  and  bills  paid,  were 
allowed ;  the  third  item  was  reduced  from  243/.  to  60/.  It  appeared 
that  The  Colony,  after  the  collision,  proceeded  to  Carthagena,  where 
she  was  surveyed  under  the  direction  of  the  British  consul,  and  the 
estimate  came  to  243/.  The  bark,  however,  was  not  repaired  at  Car- 
thagena, but  went  to  the  sea  of  Azof,  returned  to  England,  and  sailed 
thence  to  New  Orleans. 

Bayfordj  for  the  owners  of  The  Cynthia  Ann,  submitted  that  the 
claim  having  been  reduced  three  fourths  in  one  item,  and  the  report 
not  objected  to,  must  be  taken  to  have  been  excessive ;  that  no  op- 
portunity was  offered  of  surveying  the  bark  in  England,  though  an 
offer  had  been  made  by  the  owners  of  The  Cynthia  Ann  to  repair  her 
at  their  own  cost;  and  the  case  was  one  in  which  the  court  might 
condemn  the  owners  of  The  Colony,  not  merely  in  the  costs  of  the 
reference,  but  in  the  costs  of  the  suit 


1 1 7  Jur.  768.  >  See  The  Nimrod,  past. 
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Deancy  contra.  The  court  will  not  rescind  its  own  decree, by  wUck 
it  pronounced  for  the  damage,  and  condemned  the  wroDgdoeisiotk 
costs.  As  to  the  reference,  the  circumstances  made  it  QnaToidafak 
The  only  constat  of  damage  which  the  claimants  had  waathesonq 
and  estimate  of  Carthagena.  Admitting  Carthagenato  be  anexpei- 
sive  place  for  repairs,  yet  they  had  a  right  to  have  the  ship  repaaej 
there ;  and  as  no  fraud  is  charged,  and  no  tender  was  made,  they  hid 
a  right  to  rely  upon  that  estimate,  and  should  not  be  condemaedia 
costs  because  merchants  in  England  think  a  ship  may  be  repaired 
here  cheaper  than  in  Spain.  At  all  events,  the  court  will  do  in  tli 
case  as  in  The  Nimrod,  post^  and  only  give  the  costs  of  the  ooe 
item  reduced. 


Dr.  Lushington.  The  circumstances  must  be  very  strong 
would  induce  the  court  to  alter  its  original  decree,  condemning  The 
Cynthia  Ann  in  the  costs  of  the  former  proceedings,  and  lamwt 
disposed  to  do  it  But  with  regard  to  the  reference  to  the  regi5tnr 
and  merchants,  the  case  stands  thus  —  the  sum  demanded  wasfflSL, 
the  amount  allowed  912.,  making  a  difference  of  184Z.  Itccrtaiolf 
does  appear  to  me,  unless  the  reason  of  this  deduction  copld  b»« 
been  accounted  for  in  the  most  satisfactory  manner,  that  it  wDI  be 
the  duty  of  the  court  to  condemn  a  party  making  acclaim  of  tto 
description,  utterly  unsupported  by  the  evidence,  in  the  costs,  andta 
this  reason,  it  prevented  the  other  party  from  making  a  tefldfr.  j 
therefore  condemn  The  Colony  in  the  costs  of  the  reference,  and « 
this  motion. 


The  Montreal.^ 

HaKh  24, 1853. 

Collision  — Both   Vessels  in  Fault  — Pilot  in  Charge  of  one  ^ 

Local  Act  —  Costs. 

In  a  collision,  where  the  court,  afisisted  by  Trinity  Mftsten,  decided  that  both  '^^jJJii 
blame,  but  that  with  respect  to  one  of  them  the  blame  was  to  be  attributed  to  tlio  pw^ 
had  been  taken  on  board  under  a  local  (Liverpool)  Pilot  Act : — 

JSeW,  that  such  vessel  was  not  to  contribute  to  the  loss  j  and  -irith  respect  to  cats,  tW 
party  must  pay  his  own  costs. 

Dr.  Lushington.     In  this  case  it  has  oeen  aetermined  by  the  w 
in  concurrence  with  the  Trinity  Masters,  that  both  vessels  weje 
blame  for  the  collision  that  occurred.     According  to  the  otdiottl^ 
course  of  the  proceeding,  the  damage  and  costs  would,  therefore, 
paid  in  moieties  by  both  parties.     The  collision  took  place  w  " 
river  Mersey.     Assuming  The  Montreal  to  blame,  the  owners  w 
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cdleged,  that  whilst  the  vessel  was  off  point  Lynas  she  took  od  board 

&  duly  licensed  pilot  of  the  port  of  Liveq>ool ;  that  at  the  time  of  the 

collision  the  pilot  had  entire  chai^  of  the  vessel,  and  all  his  orders 

iDi^ere  obeyed ;  and  the  Trinity  Masters  have  found  (and  the  court 

agrees  with  the  finding)  that  the  blame  attaching  to  The  Montreal 

is    exclnsively  the  fault  of  the   pilot,  and   not  of  the  master  and 

crew.      The  question,  therefore,  is,  whether,  under  the   Liverpool 

Pilot  Act,^  (for  I  do  not  mean  to  advert  to  the  general  Pilot  Act,)  the 

owners  of  The  Montreal  are  released  from  the  responsibility  of  con- 

tributing  to  the  damage  that  occurred.     Now,  this  question,  in  my 

opinion,  turns  upon  the  point,  whether,  under  the  Liverpool  Pilot  Act, 

it  was  compulsory  upon  the  owners  to  take  a  pilot  or  not     If  com- 

polsory,  the  owners  are  relieved  from  all  responsibility ;  if  the  taking 

the  pilot  was  voluntary,  then  the  responsibility  would  remain.     It  is 

clear  from  that  act  of  parliament  that  this  vessel  was  bound  to  take 

a  pilot  for  the  purpose  of  entering  the  port  of  Liverpool ;  but  it  is 

contended  that  she  was  not  bound  to  have  a  pilot  at  the  time  of  the 

collision  by  any  of  the  provisions  of  that  act     The  pilot  was  taken 

on  board  on  the  25th  November  to  pilot  the  vessel  to  the  Queen's 


1  LiTerpool  Hlot  Act,  5  Geo.  4,  c  73.  Sect  25.  «  And  be  it  further  enacted,  that 
in  case  the  master  or  commander  of  any  ship  or  vessel,  inward  bound,  shall  refuse  to 
take  on  board  and  employ  a  pilot,  so  to  be  licensed  as  aforesaid,  who  shall  offer  his 
services,  (except  such  as  shall  be  in  ballast  in  the  coasting  trade,  or  be  under  the 
buiden  of  100  tons,)  such  master  or  commander  shall  pay  or  cause  to  be  paid  to  the 
pilot  who  first,  or  who  only,  shall  offer  his  serrices  as  aforesaid,  and  shall  be  so  refused, 
the  pilotage,  according  to  the  different  rates  and  prices  hereinbefore  directed  to  be 
paid,  as  it  the  said  pilot  had  been  received  and  employed  in  conducting  or  piloting 
such  ship  or  vessel  mto  the  said  port  of  Liverpool." 

Sect  32.  **  And  be  it  further  enacted,  that  every  pilot,  to  be  licensed  as  aforesaid, 
who  shall  pilot  or  conduct  any  ship  or  vessel  into  the  said  port  of  Liverpool,  is  hereby 
requhred  to  take  care  (if  need  be)  to  cause  such  ship  or  vessel  to  be  properly  moored 
at  anchor  in  the  river  Mersey,  and  afterwards  to  conduct  such  ship  or  vessel  into  one 
of  the  wet  docks  within  the  said  port,  without  being  paid  any  other  rate  or  price  than 
is  hereby  directed  to  be  paid  for  the  piloting  or  conducting  such  ship  or  vessel  into  the 
said  port  of  Liverpool ;  but  in  case  such  attendance  shall  be  reqjuired  during  such 
ship  or  vessel  being  at  anchor  in  the  river  Mersey,  and  before  she  is  docked,  6s,  per 
day  shall  be  paid ;  provided  always,  that  this  act  shall  not  extend  to  prevent  or  hinder 
the  master,  or  other  person  having  the  command  of  any  ship  or  vessel  in  the  coasting 
trade  being  in  ballast,  or  any  ship  or  vessel  in  the  coasdnff  trade  being  under  the 
burden  of  100  tons,  by  the  certincate  of  registr3r,  from  conducting  or  piloting  his  said 
ship  or  vessel  into  or  out  of  the  said  port  of  Liverpool,  nor  to  hinder  any  person  or 
persons  fit)m  assisting  any  ship  or  vessel  in  distress,  nor  to  subject  any  such  jjcrson  or 
persons  to  any  of  the  penalties  of  this  act ;  any  thing  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

Sect  34.  *^  And  be  it  further  enacted,  that  if  the  owner,  master,  or  commandor  of 
any  ship  or  vessel  shall  require  the  attendance  of  a  pUot,  licensed  as  aforcMiid,  on  Utard 
any  ship  or  vessel  during  her  riding  at  anchor,  or  being  at  Ilolylako  or^n  tho  rivor 
Mersey,  such  pilot  shall  attend  such  ship  or  vessel,  and  be  paid  for  ovury  duy  lio  ultiiU 
attend,  5^.,  and  no  more ;  provided  always,  that  in  case  such  pilot  slmll  not  ha  tMU< 
ployed  the  whole  day,  but  be  dismissed  in  less  than  a  day,  surh  pilot  nlmll  lui  \m\i\  A«. 
for  his  attendance;  provided  also,  that  the  pilots,  so  to  bo  llcountul  nn  AfoiHiNUil,  who 
shall  have  the  charge  of  any  ship  or  vessel,  shall  bo  paid  for  ovorv  iUxy  of  thi«irtttl»Mul' 
ance  whilst  in  the  river,  except  the  day  of  going  to  sea  with  sucn  ii\\i[i*  or  vtuHuiit  as 
shall  be  outward  bound,  and  the  day  of  retummg  from  sea  and  tho  day  of  (locking 
for  such  as  shall  be  inward  bound." 

49* 
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Docks  at  Liverpool ;  the  ship  arrived  in  the  river  Mersey  on  the  26ih 
November,  and  anchored  off  the  Albert  Dock  wall  between  eleven  asd 
twelve,  A.  M.,  it  being  too  late  to  enter  the  Queen's  Dock  with  that 
tide.     She  remained  at  anchor  till  the  flood  tide  had  made,  when, 
having  a  steam-tug  to  assist,  she  proceeded  at  about  eleven  o^cIock 
up  the  river,  and  in  so  proceeding  the  collision  occurred*     Now  it  m 
alleged  that  the  compulsory  employment  of  the  pilot  ended  when  the 
ship  anchored  off  Albert  Dock  wall.      I  have  carefully  referred  to 
all  the  enactments  bearing  upon  this  question  in  the  Liverpool  Pilot 
Act,  especially  to  the  32d  section,  and  I  am  clearly  of  opinion  that 
the  fact  of  the  vessel  anchoring  off  the  Albert  Dock  waU —  a  necessaiy 
measure  before  she  could  be  conveyed  into  the  Queen's  Dock  —  wis 
no  interruption  of  the  original  agreement,  and  in  no  degree  rendered 
the  employment  of  the  pilot  from  the  Albert  Dock  wall  to  the  Queen's 
Dock  a  voluntary  measure ;  it  was  one  continued  service,  which  the 
pilot  was  bound  to  perform,  and  for  which  the  master  was  bouod  to 
take  a  pilot ;  and  it  would  be  almost  absurd  to  hold,  looking  at  the 
terms  of  the  act  of  parliament,  that  that  service  ended  upon  the  mere 
entrance  into  the  port  of  Liverpool,  and  before  the  vessel  was  docked 
I  am,  therefore,  of  opinion  that  at  the  time  of  the  collision  the  pikt 
was  compulsorily  employed ;  that  the  whole  blame,  as  related  to  Tlie 
Montreal,  was  his ;  that  The  Montreal  is  not  liable  to  contribnte  to 
the  damage  occasioned  thereby ;  and  that  each  party  must  pay  their 
own  costs. 


The  Hbdwig.^ 

April  29,  1853. 

Salvage  —  Tender  —  Costs, 

From  the  evidence  in  a  cause  of  salvago  it  appeared  that  before  a  tender  of  SOL  ms 
the  salyors  had  refused  an  offer  of  80/.  for  their  services.    The  courts  awardiiig  SOL,  lad 
overmling  the  tender,  gave  no  costs. 

• 

This  was  a  cause  of  salvage  by  the  master,  the  owners,  and  the 
crew  of  The  Ramona,  of  Yarmouth,  a  fishing  lugger  of  abom  fifty- 
three  tons  burden  and  eleven  hands,  for  services  rendered  to  The 
Haedwig,  a  schooner  of  about  sixty-nine  tons,  bound  on  a  voyage 
from  Gottenburg  to  Hull,  with  a  cargo  of  timber  and  iron.  The 
value  of  the  property  salved  was  860L  A  tender  of  30/.  had  been 
made  and  rejected.     The  facts  appear  in  the  judgment. 

Haggard  and  Jenwer,  appeared  for  the  salvors. 

Addams  and  Bx)binson^  for  the  owners. 

'  17  Jur.  977. 
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Dr.  Lushingtok.     In  this  case  a  tender  of  30/.  has  been  made,  and 
of  coarse,  in  order  to  form  an  opinion  whether  that  is  a  sufficient 
tender  or  not,  the  court  is  bound  to  look  at  and  to  consider  all  the 
crrcumstances  of  the  case,  as  they  appear  in  evidence,  and,  as  usual, 
it  is  not  a  very  easy  matter  to  ascertain  the  truth  where  the  state- 
ments on  each  side  are  so  very  conflicting.     I  think,  on  the  present 
occasion,  the  difficulty  is  in  some  degree  enhanced  by  circumstances 
to  ^w^hich  I  am  about  to  advert.     It  appears  that  the  value  of  this 
vessel  is  8&0Ly  and  the  service,  whatever  may  be  its  nature,  lasted 
about   twenty-four  hours.     In  cases  of  this  kind  the  court  is  in  the 
constant  habit  of  looking  to  the  protest,  but  always  with  doubt  and 
hesitation  as  to  what  consequences  are  fairly  to  be  drawn  from  it, 
because  it  frequently  happens  that  its  contents  depend  much  upon 
the  notary  public  who  draws  it,  whether  he  extracts  all  the  necessary 
facts  ;  in  short,  whether  it  be  a  perfect  or  an  imperfect  document. 
Upon  the  present  occasion,  the  protest  is  as  full  as  is  necessary  for  the 
purpose  ;  but  when  the  court  was  about  to  consider  it  as  a  fair  state- 
ment  of  the  whole  case,  it  was  met  with  this  most  unexpected  ob- 
stacle —  that  it  is  denied  by  the  master  and  the  mate  that  it  is  a  true 
protest.     The  master  and  mate  swear  in  their  affidavit  that  they  well 
understand  sea  terms  and  general  ordinary  conversation  inihe  English 
language ;  and  I  suppose,  upon  the  faith  of  that,  they  make  their  pro- 
test in  the  English  language,  not,  so  far  as  appears,  by  interpretation* 
In  the  affidavit,  exonerating  themselves,  or  attempting  so  to  do,  from 
certain   statements  therein  contained,  they  say  that,  from  inadvert- 
ence and  mistake  —  that  is,  from  their  partial  or  imperfect  knowledge, 
according  to  their  own  words,  of  the  English  language  —  certain 
words  have  been  omitted.     This  statement  is  in  no  degree  confirmed 
by  the  notary  public,  who  ought  to  take  care  that  there  is  no  mis- 
take in  the  protest,  and  that  the  whole  instrument  is  understood.    If 
he  does  not  see  that  it  is  understood,  he  deserts  the  duty  of  the  office 
which  he  is  sworn  to  perform,  and  instead  of  assisting  the  court, 
necessarily  leads  it  into  doubt  and  difficulty.     However,  for  very 
many  purposes,  I  think  myself  fully  justified  in  relying  on  this  protest 
as  containing  a  fair  statement  of  the  case.     It  states  the  damage 
which  was  done  to  this  vessel.     On  Monday,  the  4th  October,  the 
topgallant  sail  was  split.     On  Thursday,  the   7th,  the  wind  had 
shifted  to  north-west     Appearers'  said  vessel  shipped  a  heavy  sea, 
which  broke  seven  stanchions  on  the  starboard  side,  and  stove  in  and 
carried  away  all  the  bulwarks  from  the  bows  to  the  mainmast,  knock- 
ing down  and  disabling  two  of  the  crew ;  and  large  quantities  of 
water  having  washed  down  the  hatchways,  it  was  necessary  to  set 
the  pumps  on,  and  keep  them  constantly  going."     It  states  further, 
that  "  about  half-past  six  o'clock,  p.  m.,  of  the  same  day  they  shipped 
another  heavy  sea  on  the  larboard  side,  which  broke  one  stanchion 
and  carried  away  a  portion  of  the  bulwarks,  and  stove  in  the  upper 
streak  of  one  of  the  small  boats  on  the  deck,  again  shipping  at  the 
same  time  large  quantities  of  water  down  the  hatchways,  it  being 
still  necessary  to  keep  the  pumps  constantly  at  work."     They  further 
say,  « that  the  pumps  were  so  kept  constantly  at  work  till  about 
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four  o'clock  the  next  day,  the  8th,  when  they  obeenred  a  fisbiog  boat, 
and  hoisted  a  flag  to  the  foretopmast  for  a  pilot;  that  about  an  boor 
afterwards  the  Ashing  boat  came  alongside,  the  wind  blowing  a  gaJe 
from  north-west-and-by-north ;  that  appearers  hailed  them  ;  that  thej 
wanted  one  man  to  pilot  the  vessel."  These  are  the  ikcts  stated  in 
the  protest.  There  is  another  document  to  which  the  court  alwajs 
looks  when  it  is  produced  for  its  consideration,  namely,  the  report  d 
the  facts  taken  before  the  receiver  of  droits.  On  this  oocaaion  the 
court  is  placed  in  this  predicament :  two  copies  of  it  differ  one  kom 
the  other  —  in  one  respect  not  material,  in  another  it  might  be  of 
very  considerable  importance.  The  omission  in  one  is  as  to  the 
statement,  <'  as  far  forward  as  the  mainmast"  We  all  know  that  ia 
cases  of  this  kind  the  variation  of  a  few  words  will  alter  the  wbok 
sense,  meaning,  and  effect.  And  again,  in  a  subsequeot  pait,  what 
they  state  '<  they  would  leave  that  to  the  consul  on  shore  4  "  the  o^bst 
copy  of  the  report  before  the  receiver  has  no  such  words.  I  mentko 
this,  because  though  these  errors  cannot  seriously  affect  the  judgment 
of  the  court,  yet  it  is  absolutely  necessary  that  something  should  be 
done  to  prevent  them  in  future.  K  there  be  any  good  at  all  in  the 
Wreck  and  Salvage  Act  —  if  it  does  not  do  more  mischief  than  se^ 
vice-— it  is  in  taking'  these  reports  recenti  facto ;  and  if  taken  witk 
great  care  and  with  perfect  impartiality,  I  apprehend  they  would  be 
of  considerable  use  in  assisting  the  court  to  come  to  a  right  cobcIo- 
sion.  The  vessel,  then,  having  sustained  damage,  and  two  of  the 
crew  having  received  considerable  injury,  a  signal  was  hoisted ;  and 
accordingly,  the  rule  which  I  shall  always  follow,  I  hold  it  to  have 
been  a  signal  for  assistance,  and  not  for  a  pilot.  But  again ;  what 
was  the  nature  of  this  case?  Was  it  a  case  in  which  the  words 
"pilotage"  or  "pilot,"  could  with  safety  and  propriety  be  applied! 
Why,  the  vessel  was  thirty-five  miles  out  at  sea.  There  arc  no 
pilots  to  be  found  there ;  she  was  out  of  pilotage  ground  altc^ther. 
It  is  true,  the  vessel  might  require  nothing  but  to  be  conducted  to  a 
place  of  safety ;  but  that  is  not  pilotage,  it  is  a  salvage  assistance 
Then,  in  looking  to  it  as  a  case  of  salvage,  of  course  I  come  to  coih 
sider  the  value  of  the  services  rendered.  I  do  not  apprehend  that  the 
vessel  was  in  imminent  danger ;  and,  according  to  the  statement  of 
the  salvors  as  to  the  wind,  it  never  could  have  brought  her  on  the 
English  coast.  They  say  it  blew  a  gale  from  the  north-nortb<west 
till  twelve  o'clock,  when  it  veered  and  came  back  to  north-n<^k-east 
80  far  as  the  court  can  form  an  opinion,  there  was  no  possibility  of 
the  vessel  coming  on  any  part  of  the  coast  The  court  "wUl  also  be 
governed  by  the  value  of  the  services  rendered,  and  not  by  an  ingTe<U« 
ent  imported  into  this  case,  namely,  the  alleged  loss  of  the  salvors.  I 
think  that  the  service  rendered  was  of  a  salvage  nature,  deserving  a 
fitting  reward,  for  the  use  of  the  vessel  herself  and  for  the  detention  of 
the  crew ;  but  if  it  be  attempted,  as  has  been  done  in  this  case,  to  say, 
^(  We  could  have  got,  in  the  herring  fishery,"  the  enormous  sums 
which  are  stated  in  these  affidavits,  then,  I  repeat,  no  such  sums 
ought  to  be  awarded,  unless  there  was  a  full  statement  made  to  the 
foreign  master,  proved  to  my  satisfaction,  that  if  the  case  came  here, 
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th«    demand  wooM  be  to  the  immeoae  extent  made  on  the  pn^ent 
oocsLsion.     I  shall  entirely 'reject  from  my  mind  all  these  affidavits  as 
to  liie  alleged  valoe  of  the  fishery;  and  not  only  becaose  it  would  be 
tt.  Inkud  on  the  foreign  master  to  have  effected  the  serrice  without 
snch  difidosare,  but  alBO  for  aniither  reason.     I  find  it  stated  by  the 
saltrors  that  there  was  a  heavy  gale  blowing  the  whole  time.     I  find 
that  isirhen  the  service  commenced  they  were  at  anchor;  and  I  do  not 
believe,  if  their  affidavit  be  true,  that  they  woold  or  conld  have  fished 
at  alL     Still,  I  am  of  opinion  that  this  was  a  service  entitled  to  be 
jevirarded  by  a  larger  sum  than  the  SOL  tendered.     Leaving  oat  <if 
consideration  all  the  snpposed  gain  in  the  herring  fishery,  the  jodg* 
ment  of  the  court  will  be  to  oveirale  the  tender,  and  give  the  som  of 
502.      Bat  when  I  see  it  sworn  by  the  salvors  themselves,  in  their  own 
affidavit,  that  80L  vras  oflered,  and  they  refnsed  it,  I  shall  give  them 
no  costs,  more  especially  when  1  look  to  the  pretended  valne  of  the 
herring  fishery.     The  next  time  salvors  come  before  me  with  state- 
ments as  to  the  hendng  fishery,  I  think  they  will  have  reason  to  re- 
member it 


The  Panthbh.^ 

Maj  15,  185S. 

—  Rule  of  Namgatiom — Ughis. 

This  was  a  salt  for  damage,  by  plea  and  proof^  promoted  by  The 
New  Union,  a  schooner  of  162  tons  harden,  against  The  Panther, 
a  steamship  of  292  toos,  belonging  to  the  Gteneral  Steam  Navigation 
Company.     The  schooner  was  bonnd  from  London  to  a  port  in  the 
Persian  Galf^  with  a  general  cargo  of  merchandise ;  the  steamer  was 
boand  from  Osteod  to  London  with  a  general  cargo,  and  aboat 
twenty  passengers.     The  loss  sustained  by  the  schooner  was  esti- 
mated at  about  18,000^     The  libel  on  behalf  of  the  schooner  pleaded, 
in  sabstance,  that  aboat  six  o'clock,  ▲.  m.,  of  the  18th  December  last, 
she  was  in  mid-channel,  and  aboat  a  mile  above  the  Nore  light,  on 
the  port  tack,  heading  east-sonth-east,  with  a  wind  from  north-by- 
east,  and  the  morning  clear ;  that  while  the  crew  were  setting  the 
reefed  mainsail,  the  pilot,  who  was  on  the  port  bow,  and  the  master, 
who  was  at  the  wheel,  observed  the  two  paddle-box  lights  of  the 
steamer,  distant  aboat  a  mile,  a  little  on  the  starboard  bow,  and 
rapidly  approaching;  that  by  order  of  the  pilot  the  helm  of  the 
schooner  was  immediately  pat  hard  a-port,  and  was  so  kept  until 
after  the  collision ;  that  she  thereupon  fell  off  several  points ;  that  the 
pilot  loudly  hailed  the  steamer  to  port  her  helm,  but  no  notice  thereof 
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was  taken  by  those  on  board  ^  that  shortly  afterwards  the  steamer, 
without  altering  her  course,  ran  stem  on  with  full  speed  into  the 
schooner,  cutting  her  down  below  the  water's  edge ;  that  the  pilot, 
roaster,  and  crew  thereupon  got  on  board  the  steamer ;  that  within  a 
minute  or  two  after  the  collision  the  steamer  backed  clear  of  tfe 
schooner,  and  a  boat  having  been  lowered,  the  master,  pilot,  three  of 
the  schooner's  crew,  and  two  of  the  steamer's,  boarded  the  schooner 
and  found  six  feet  of  water  in  her  hold ;  that  she  was  thereapon 
towed  by  the  steamer  to  Shoeburyness,  on  the  coast  of  Essex,  where, 
being  nearly  full  of  water,  she  grounded  on  the  sand  ;  that  the  col- 
lision, and  the  damage  consequent  thereon,  are  irapntable  solely  t3 
those  on  board  the  steamship  Panther,  to  wit,  from  the  want  of  a 
good  look-out  or  otherwise  on  board  that  vessel,  and  not  to  any  znis* 
conduct  of  any  description  on  the  part  of  those  on  board  the  schooBsr 
New  Union,  &c.  The  allegation  on  behalf  of  the  ow^ners  of  The 
Panther  pleaded,  in  substance,  that  about  a  quarter  past  five,  the 
wind  blowing  very  heavy  from  the  north-west,  and  the  morning  ex- 
tremely dark,  she  passed  about  half  a  mile  to  the  northward  of  tk 
Nore  light,  and  proceeded  up  the  river,  her  course  then  being  aboot 
nortb-west-by-west  half  west ;  that  when  about  three  miles  above  the 
Nore  light,  at  about  a  quarter  before  six  o'clock,  the  schooner  Nev 
Union  was  seen  from  her  distant  about  half  a  mile,  and  about  two 
points  on  her  starboard  bow,  running  down  with  the  wind  (which 
still  blew  strong  from  about  north-west)  free  on  her  larboard  quarter, 
and  the  tide  then  about  half  an  hour  ebb,  and  still  well  open  on  the 
steamship's  starboard  bow ;  that  had  the  two  vessels  continaed  such 
their  courses  no  collision  could  have  occurred,  but  that,  i?vben  withk 
about  three  or  four  ship's  lengths  from  the  steamship,  the  helm  of  the 
schooner  was  put  hard  a-port,  which  brought  her  athward  the  tide, 
and  right  across  the  track  and  bows  of  the  steamship ;  that  the  helm 
of  the  steamship  was  thereupon  immediately  also  put  hard  a-poit, 
and  the  engines  stopped  and  reversed,  by  direction  of  her  com- 
mander; that,  notwithstanding,  the  schooner  almost  immediatelj, 
with  her  larboard  quarter  near  the  main  chains,  came  in  contact  widi 
the  stem  of  the  steamship  (although  her  engines  at  such  time  had 
made  three  or  four  revolutions  astern)  with  much  force  ;  that  at  such 
time  there  was  a  good  look-out  kept  on  board  the  steamer,  and  three 
lights  burning,  in  pursuanpe  of  the  provisions  of  the  14  &  15  Vict  c.  79, 
s.  26  ;  that  at  such  time  the  schooner  did  not,  as  required  by  the  saU 
orders,  show  a  bright  light,  or  any  light,  in  any  position  that  could 
be  seen  by  those  on  board  the  steamship ;  and  that  the  collision  was 
occasioned  by  her  non-observance  of  the  said  orders,  and  is  not  in 
any  sort  of  degree  imputable  to  the  steamship,  or  to  any  one  on 
board  her,  but  that  the  same  is  imputable  solely  to  those  on  board 
the  schooner,  to  wit,  for  their  non-observance  of  the  said  orders,  and 
for  their  unskilfulness  and  unseamanlike  conduct  in  putting  her  helm 
hard  to  port,  and  thereby  bringing  her  right  across  the  track  and 
bows  of  the  steamship  when  within  three  ship^s  lengths  of  her,  and 
which,  if  they  had  not  done,  from  the  then  relative  positions  of  the 
two  vessels,  no  collision  would  or  could  have  occurred. 
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Haggard  and  TwisSj  for  The  New  Union. 
Addams  and  Robinson^  for  The  Panther. 

Dfu  LusHiNGTON,  addresding  the  elder  brethren.  Gentlemen,  the 
action  in  this  case  has  been  entered  at  a  very  large  amoant,  and 
though  I  would  fain  hope  that  the  loss  has  in  some  degree  been 
c^^ggci'^ted,  yet  there  is  no  doubt,  that,  upon  whomsoever  it  may 
fall,  it  will  be  exceedingly  heavy.  I  think  it  is  essential  that  we 
should,  in  the  consideration  of  this  case,  keep  the  merits  or  demerits 
of  the  two  vessels  as  distinct  as  possible.  The  statement  of  The  New 
Union  is,  that  the  collision  took  place  about  six  o'clock  on  the  morn- 
ing of  the  18th  December,  in  mid-channel,  about  a  mile  above  the 
Nore  light-ship,  and  that  her  course  was  east-south-east,  and  the 
wind  north-and-by-east.  The  Panther  represents  the  wind  to  have 
been  north-west.  There  is  a  great  difference  as  to  the  quarter  from 
which  it  was  blowing,  but  whether  that  is  of  the  slightest  importance 
in  this  case,  is  a  matter  for  your  consideration.  It  appears  that  the 
tide  was  at  that  time  about  half  an  hour's  ebb.  The  New  Union 
had  on  board  a  regular  Trinity  House  pilot  There  is  a  difference 
between  the  parties  as  to  the  precise  state  of  the  weather ;  the  one 
represents  it  as  a  dark  morning,  the  other  as  clear.  But  I  apprehend 
we  may  take  it  to  have  been  an  ordinary  morning  for  that  season  of 
the  year. 

The  New  Union  goes  on  to  state  that  the  steamer  was  seen  -about 
a  mile  ahead,  on  the  starboard  bow  ;  and  the  steamer  says  that  she 
saw  the  schooner  two  points  on  her  starboard  bow.  The  New  Union 
states  that  she  immediately  ported  her  helm,  and  fell  off  several 
points,  but  the  steamer,  keeping  her  course,  ran  into  her,  and  struck 
her  on  her  port-beam.  It  is  admitted  on  all  hands,  that  previous  to 
the  collision  all  the  crew  of  the  New  Union,  with  the  exception  of 
the  cook,  were  employed  in  reefing  the  mainsail;  that  the  pilot  was 
on  the  look-out,  and  the  master  was  at  the  helm.  The  defence  is  to 
the  following  effect :  That  the  wind  was  from  the  north-west,  and 
that  the  course  of  the  steamer  was  north-west^by-west  half  west, 
and  that  the  collision  took  place  by  reason  of  the  schooner  having 
ported  her  helm,  since  they  would  not  have  touched  each  other  if 
they  had  kept  their  courses.  It  is  alleged  that  the  steamer,  having 
observed  that  the  schooner  had  ported  her  helm,  then,  and  not  be- 
fore, also  ported  her  helm.  Then  it  is  averred  that  no  light  was 
shown  on  board  the  schooner,  which  is  an  admitted  fact  Let  us 
consider  a  little  what  is  the  law  applicable  to  this  question,  as  now 
laid  down  by  the  act  of  parliament,  14  &  15  Vict  c.  ^9,  because, 
whatever  doubts  may  have  existed  previously,  that  act  must  be 
obeyed.  The  27th  section  enacts,  that  *'  whenever  any  vessel  pro- 
ceeding in  one  direction  meets  a  vessel  proceeding  in  another  direc- 
tion, and  the  master,  or  other  person  having  charge  of  either  such 
such  vessel,  perceives  that  if  both  vessels  continue  their  respective 
courses  they  will  pass  so  near  as  to  involve  any  risk  of  a  collision, 
he  shall  put  the  helm  of  his  vessel  to  port,  so  as  to  pass  on  the  port 
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Bide  of  the  other  vessel."     In  order  to  call  for  the  observance  oi  tUa 
rule,   both  vessels  must  be  in  that  situation,  that  if  they  continae 
their  respective  courses  they  will  pass  so  near  as  to  involve  a  liak  of 
collision.     If  there  be  any  probability  whatsoever  of  a  coUisioD,  tixD 
it  is  the  duty  of  each  vessel  to  put  her  helm  to  port     It  appears  that 
the  schooner  did  put  her  helm  to  port,  and  we  have  to  consider 
whether  the  circumstances  were  such  as  to  bring  the  steamer  witUn 
the  rule.     But  there  is  another  question  arising  out  of  a  part  erf'  the 
act  which  applies  to  a  steamer  only ;    and  in  considering  this,  yen 
will  bear  in  mind  that  the  Panther,  previous  to  the  collision,  was 
about  mid-channel.     The  words  of  the  act  are :  "And  the  master  of 
any  steam-vessel  navigating  any  river  or  narrow  channel  shall  keepi  as 
far  as  is  practicable,  to  that  side  of  the  fairway  or  mid-channel  tliae> 
of  which  lies  on  the  starboard  side  of  such  vessel ;  and  if  the  masto 
or  other  person  having  charge  of  any  steam-vessel  neglect  to  obaene 
these  regulations,  or  either  of  them,  he  shall  for  every  such  offeaee 
be  liable  to  a  penalty."     Consequently  you  wiU  have  to  consider 
whether  the  steamer  at  this  time  ought  not  to  have  been  further  oa 
the   north   or   Essex   shore.      The   question,  then,   will   be  —  firs^ 
whether  the  steamer  was  to  blame  for  not  keeping  closer  to  the  Essex 
shore ;  secondly,  whether  she  ought  not  to  have  ported  her  heini  ss 
soon  as  she  saw  the  schooner ;  and,  thirdly,  whether,  if  sbe  had  $o 
ported  her  helm,  the  collision  would  have  taken  place,  it  being  oo^ 
tain  that  the  schooner  did  port  her  helm.     The  master  of  the  steamer 
says  that  it  would  inevitably  have  taken  place ;  but  that  is  a  matto 
of  opinion,  not  of  fact.     You  will  also  have  to  consider  the  shortest 
distance  at  which  the  steamer  is  represented  to  have  first  seen  the 
schooner,  being  half  a  mile— -whether,  if  she  had  then  ported  her 
helm,  she  would  not  have  avoided  the  collision.     With  regard  to  the 
schooner,  it  is  an  admitted  fact  that  she  did  not  show  a  light  whei 
she  saw  the  steamer ;  and  it  is  abundantly  clear  to  my  mind  that  the 
rule  to  do  so  was,  under  the  circumstances,  binding  upon  her.    Bat 
what  is  the  construction  to  be  put  on  the  act  of  parliament  upon  tliis 
point  ?     This  question  of  law  it  is  my  duty  to  decide.     The  2SA 
section  is  in  these  words :  ^  If,  in  any  case  of  a  collision  between 
two  or  more  vessels,  it  appear  that  such  collision  was  occasioned  by 
the  non-observance  of  either  of  the  foregoing  rules,  with  respect  to 
the  passing  of  steamers  /  or  the  exhibition  of  lights,  the  ov^mers  of  the 
vessel  by  which  any  such  rule  has  been  infringed  shall  not  be  entitled 
to  recover  any  recompense  whatever."    A  case  was  cited  at  the  baria 
which  Pollock,  C.  B.,  said,  that  at  common  law  this  made  no  alteratioB 
from  the  old  law.     See  Morrison  v.  7%«  General  Sieam  Namgatum 
Company^  17  Jnr.  507;  s.  c.  20  Eng.  Rep.  455.     I  am  not  inclined  ia 
the  slightest  degree  to  differ  from  the  construction  which  he  has  pat 
upon   the   act.     He  said  that  if  the  neglect  of  the  rule  was  the 
occasion  or  cause  of  the  collision  in  whole  or  in  part,  there  could  be 
no  recovery.     Accordingly  the  question  which   I   put  to   you  is, 
whether  you  are  of  opinion  that  the  collision  was  occasioned,  either 
in  whole  or  in  part,  by  the  schooner  omitting  to  show  a  light     It  is 
necessary  for  us  to  be  rather  particular  in  affixing  a  meaning  to  the 
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^woid  *^  cmasKML*  Ii  fass  bm  mirexTCd  1^  lihe  IhuEifii^  liui  the  tx>^ 
Jisioo  wms  oocmsiooed  bv  sbe  ■oaobsefTMce  of  tlie  oixier  m$  lo  % 
light ;  but  viih  respecs  10  evideoce  <io  that  ^oibjecf^  tbfre  b  aexi  to 
none,  and  too  will  bare  to  consider  wbetbcv,  in  point  of  faci^  tbe 
absencse  of  a  Hsbt  ahogccber  did  occasion  tbis  coUi^on^  c«  wbetb«r 
it  did  not  take  pboe  soIcIt  and  entxreij  in  consequence  of  tb« 
steamer  not  porting  ber  b^m,  proTided  tbat  sbe  ou^t  to  bare 
adopted  tbat  measme.  In  ofder  tbat  we  may  not  leare  any  point 
YintoQcbed  wbicb  is  impoitant  in  tbe  case,  I  mean  to  reque^^t  yoor 
opinion  npon  tbis  last  qnesdon,  —  wbetber  tbe  collision  was  occa« 
fiioned  solely  by  tbe  £tnlt  of  tbe  Fantber  in  not  immediately  porting 
her  helm  when  sbe  saw  tbe  scbooner  balf  a  mile  offf  There  is  one 
other  matter  I  think  it  light  to  mention, — was  tboe  a  proper  look* 
out  OD  board  tbe  scbooner  ?  It  is  nnqnestionably  trae  that  the  only 
look-out  was  tbe  pilot;  but  the  question  is,  w*hether  there  was  a 
sufficient  look-out  to  ascertain  tbat  a  vessel  was  coming,  in  time  to 
avoid  it  ? 

Having  taken  tbe  opinion  of  the  Trinity  Masters, 

Dr.  LusHnvGTOx  said :  The  first  question  which  I  addressed  to  the 
Trinity  Masters  was  in  these  words :  ^^  Ought  not  the  steamer  to 
have  ported  her  helm  as  soon  as  she  saw  the  schooner  ? ''  The  an- 
sw^er  is,  ^  She  ought"  Secondly,  ^  If  the  steamer  had  ported  her 
helm  as  soon  as  she  saw  the  schooner,  half  a  mile  off,  would  the 
collisioQ  have  taken  place,  it  being  certain  that  the  schooner  did  port 
her  helm? "  Answer,  "Certainly  not"  Thirdly,  **  Was  the  collision 
occasioned,  in  whole  or  in  part,  by  the  schooner  omitting  to  show  a 
light  ?  "  Answer,  "  Certainly  not ;  for,  according  to  tbe  statement 
of  the  steamer  herself,  she  saw  the  scbooner  in  ample  time  to  have 
avoided  the  collision  had  she  immediately  ported."  Fourthly, "  Was 
there  a  sufficient  look-out  on  board  tbe  scbooner  ?  "  Answer,  ^^  Under 
tbe  circumstances  the  look-out  was  sufficient ;  the  steamer  was  seen 
in  time,  and  proper  measures  were  pursued  in  time."  Fifthly  and 
lastly,  "  Was  the  collision  occasioned  solely  by  the  fault  of  the 
Panther,  in  not  immediately  porting  her  helm  when  sbe  saw  the 
achooner  half  a  mile  off?"  Answer,  ^<  Yes."  I  pronounce  against 
the  Panther. 


The  Nimrod.' 

Maj  25,  1853. 

Collision —  Chsts  of  Reference  to  Registrar  and  Merchants, 

The  claim  made  in  a  damage  cause  was  3,121/.  The  report  allowed  1,736/.  A  tender  wai 
made  before  the  reference  of  1,685/".  The  four  principal  items  disallowed  amounted  to 
1,109/.    Claimants  condemned  in  the  cost  of  the  reference  as  to  these  four  items. 

~  —  —  ----- ^ 
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The  collision  whence  arose  the  damage  and  reference  to  the  re- 
gistrar and  merchants  herein  occurred  on  the  13th  May,  1851,  at  the 
mouth  of  the  river  Mersey,  and  the  two  vessels  which  came  intq  col- 
liaion  were  The  Nimrod  and  The  Geneva.  The  Nimrod  (the  ve^ 
proceeded  against)  was  a  steamship  trading  between  Ck>rk  and  Liver- 
pool, and  was  at  the  time  of  the  collision  bound  out  of  the  Mersey  for 
Belfast  The  Geneva  (the  vessel  sustaining  the  damages  pronouoc- 
ed  for  by  the  court,  and  which  had  been  referred  to  and  reported  cm 
by  the  registrar  and  merchants)  was  also  a  steam-vessel,  and  one  of 
a  line  of  steamers  trading  between  Liverpool  and  the  Mediterranean, 
and  at  the  time  of  the  collision  was  just  entering  the  Mersey,  hooie- 
bound  for  Liverpool.  The  Genova  was  got  into  the  Prince's  Basu 
at  Liverpool,  where  her  cargo  was  discharged,  and  preparations  made 
for  repairing  her  there,  but  the  orders  given  to  that  effect  were  oocm- 
termanded,  and  having  been  temporarily  repaired  at  Liverpool,  ske 
was  taken  round  to  the  Clyde  for  the  completion  thereof^  for  wbidi 
purpose  she  left  Liverpool  on  the  22d  May,  and  on  the  20th  June  I^ 
the  Clyde  for  Liverpool.  The  claim  of  the  owners  of  The  Greno^a 
for  damage  and  losses  amounted  to  3,1212. 19^.  3d!.  This  amount  ap- 
peared so  exorbitant  that  it  was  determined  on  the  part  of  the  own- 
ers of  The  Nimrod  to  make  such  a  tender  as  was  deemed  ample  to 
compensate  the  owners  of  the  Geneva  for  the  losses  they  had  sus- 
tained, and  accordingly  on  the  13th  September,  1852,  the  proctor  of 
the  owners  of  the  Nimrod  brought  in  1,685/.  6^.  8(L  as  a  tender  for  tbe 
losses  sustained ;  but  this  tender  was  rejected,  and  tbe  claim  of 
3,121/.  19^.  3rf.  adhered  to  ;  consequently  it  became  necessary  to  pro- 
ceed with  the  reference,  for  which  purpose  affidavits  and  counter- 
affidavits  were  filed,  and  several  meetings  having  been  held  with  tbe 
registrar  and  merchants,  and  the  claim  contested,  the  registrar,  on  the 
third  session  of  Easter  term,  (the  4th  May,  1853)  brought  in  his  re- 
port as  to  the  matters,  reducing  the  claim  from  3,121/«  19s.  3d  to 
1,736/.  2s.  Id. 

Addams  now  applied  for  the  costs  of  the  reference,  submitting,  that 
were  so  large  a  proportion  of  the  claim  was  disallowed,  the  parties 
who  had  successfully  resisted  an  exorbitant  demand  were  entitled  to 
the  costs  of  their  defence,  especially  when  a  fair  tender  bad  been 
made. 

TwisSj  contra,  contended  that  there  was  a  distinction  between  cases 
of  bottomry  and  damage,  as  regarded  the  reference,  and  that  ia 
damage  cases  the  reference  was  a  matter  of  right,  to  be  paid  for  b? 
those  who  did  the  damage.  That  as  to  the  tender,  the  amount  re- 
ported exceeded  that,  and  therefore  the  owners  of  the  Genova  were 
justified  in  refusing  the  tender. 

Dr.  Lushington.  I  am  of  opinion  that  there  is  a  distinction  be- 
tween a  reference  to  the  registrar  and  merchants  in  a  question  of 
bottomry  and  in  one  of  damage.  With  respect  to  bottomry,  persons 
who  go  to  a  reference  ought  to  be  provided  with  the  charges  which 
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they  mean  to  prefer.     These  are  cbaiges  alreadj  inconed,  disboise* 
meats  made,  aiid  the  accomits  ought  to  be  fair  and  accxurate  —  not 
binding  them  down  too  tightly  in  that  matter.     I  should  always  be 
disposed,  in  questions  of  bottomry,  wherever  I  find  that  in  a  reference 
to  the  registrar  and  merchants  a  considerable  sum  has  been  demand* 
ed  over  and  aboTe  that  which  the  bondholder  was  fieuily  entitled  to, 
to  compel  him  to  pay  the  expenses  of  that  reference.     With  respect 
to  cases  of  damage  there  is  this  difference :  it  is  difficult  to  lay  down 
&  positive  rule  whereby  you  can  ascertain  the  damage  done  to  the 
ship  or  cargo  in  consequence  of  collision.     It  frequently  happens  that 
there  are  many  items  to  take  into  consideration,  of  which  the  person 
-y^ho  has  received  damage  cannot  make  a  precise  estimate,  and  which 
may  be  fair  matter  of  dispute  and  discussion  before  the  registrar  and 
merchants,  and  which  discussion  the  person  so  receiving  damage— 
the  person  damnified  in  the  case,  considering  its  nature  —  is  fairly 
entitled  to  raise  and  to  complain  of,  at  the  cost  of  the  wrongdoer. 
Gniese  are  general  principles  on  which  the  court  will  act.     On  the 
present  occasion  I  entirely  discard  the  circumstance  of  a  tender  hav- 
ing been  made,  because  I  am  of  opinion,  that  it  being  less  than  the 
registrar  and  merchants  allowed,  it  was  perfectly  competent  to  the 
psoty  to  reject  it,  to  go  before  the  registrar  and  merchants,  assert  all 
proper  claims  before'  that  tribunal  and  have  them  discussed  and 
decided ;  therefore,  I  again  say,  with  respect  to  the  tender,  I  have 
nothing  to  do  with  it.     But  although,  with  respect  to  a  claim  for 
damage,  I  hold  it  to  be  different  firom  that  for  a  bottomry  bond,  yet 
I  am  by  no  means  disposed  to  come  to  the  conclusion  that  it  is  the 
right  of  a  party  receiving  damage  to  make  preposterous  demands, 
exposing  the  other  side  to  considerable  expense.    Wherever  the  court 
finds  a  party  so  conducting  himself  with  respect  to  items  preferred  in 
a  claim  for  damage,  I  think,  in  justice  to  the  other  party  and  the 
public  —  for  the  public  have  an  interest  in  justice  being  administered 
—  I  ought  to  take  cognizance  of  it.    I  am  therefore  called  upon  to 
decide,  on  their  individual  merits,  the  different  items  allowed  by  the 
registrar  and  merchants.    There  is  a  considerable  amount  disallowed 
— no  less,  in  round  numbers,  than  1,300^     I  must  presume  that  the 
report  of  the  registrar  and  merchants  is  well  founded  in  every  respect, 
it  having  been  confirmed,  and  not  objected  to.     When  I  look  to 
these  items,  I  think  they  could  hardly  have  been  advanced  with  a 
very  bond  fide  conviction  on  the  part  of  the  vessel  run  down  that  she 
had  a  right  to  have  them  established.     I  find,  for  repairs  to  enable 
the  Geneva  to  proceed  to  the  Clyde,  a  claim  of  87/.  2^.  lid. ;  the 
amount  allowed  2AL  3^.  2dL    I  am  entitled  to  assume  that  justice 
was  done ;  consequently  there  was  an  extravagant  claim,  which  the 
party  had  no  business  to  make.     Passing  over  some  other  items,  I 
go  to  another  part  of  the  report,  which  is  to  the  following  effect:  — 
Bills  for  taking  the  Gtenova  to  the  Clyde :  repairs  there,  and  taking 
the  ship  back  to  Liverpool,  442/.  17*.  5d. ;  allowed,  296/.  25.  2d. : 
there  is  150/.  rejected  out  of  a  demand  of  442/.     Then,  going  to  the 
conclusion  of  the  accounts,  I  find  two  iteips  disallowed,  amounting 
to  no  less  than  900/L,  part  of  which  was  a  claim  for  the  loss  of  earn* 
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ings  on  accoant  of  the  GeQova  having  been  kept  from  sailing  in 
consequence  of  the  collision,  until  the  2oth  June.  The  r^istrai  and 
merchants  have  disallowed  this,  as  I  understand,  because  the  vessd 
"Was  not  kept  in  consequence  of  the  collision,  and  the  claim  has  do 
foundation.  I  have  no  doubt  the  registrar  and  merchaotB  proceeded, 
as  they  should  proceed,  on  the  principle  of  giving  a  foil  and  comolete 
indemnity  for  any  loss  sustained  —  to  that  the  OMrners  are  entitled, 
and  nothing  more.  Having  adverted  to  these  items,  the  determinft- 
tion  to  which  I  have  come  is  this,  that  I  shall  condemn  the  party  in 
the  costs  of  the  reference  as  to  those  four  items.  The  rest  will  fol- 
low the  usual  course.     I  also  give  the  costs  of  this  motion. 


CASES 
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DUBING  THE  TEARS  1852. 


PBEROGATIVE  COURT. 

Crane  r.  Rebello. 

April  20,  1852. 


Lfisolvent  Estate  —  R^hi  of  Residuary  Legatee  to  Administration 

with  Will  annexed  as  against  a  Creditor, 

The  residnary  legatee  and  next  of  kin  of  a  testator  has  a  ri^ht  to  administration  with  the  will 
annexed,  in  opposition  to  a  creditor,  though  the  estate  is  alleged  to  be  insolvent,  and  the 
creditor  is  supported  by  the  other  creditors  of  the  estate. 

The  deceased  died  in  September,  1851,  leaving  a  will,  of  which  he 
appointed  C.  D.,  executor,  and  his  (the  testator's)  son,  F.  C,  residuary 
legatee.  C.  D.  renounced  probate,  and  administration  with  the  wiU 
annexed  was  applied  for  on  behalf  of  F.  Rebello  as  a  creditor.  The 
grounds  of  this  application,  as  contained  in  the  act  of  petition,  were 
—  that  the  estate  of  the  testator  was  insolvent,  the  debts  and  liabili- 
ties greatly  exceeding  the  assets ;  that  F.  Rebello  was  a  creditor,  and 
that  other  creditors  had  consented  to  the  administration  being  decreed 
to  F.  Rebello,  rather  than  to  F.  C. ;  and  that  F.  C.  was  wholly  unfit 
and  incompetent  to  administer  the  estate.     On  the  part  of  F.  C.  the 
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incompetency  was  denied,  and  the  practice  of  the  court  in  respect  to 
grants  of  administration  was  relied  upon. 

Hardinffy  Q.  A^  for  F.  Rebello. 

AddamSy  for  F.  C. 

Sir  J.  DoDSON.  It  is  the  general  rule  that  administratioa  shall  be 
granted  according  to  the  interest,  as  well  in  cases  within  as  without 
the  statute,  the  court  intrusting  the  management  of  the  estate  to  those 
who  have  the  greater  interest  Hence,  where  no  executor  is  appointed, 
or  where  the  executor  will  not  act,  the  residuary  legatee  is  preferred 
to  a  next  of  kin ;  and  this,  the  established  practice  of  these  courts, 
has  been  approved  and  sanctioned  by  other  courts.  With  respect  to 
creditors,  it  has  been  held  that  they  have  an  inferior  interest;  that 
they  cannot  deny  an  interest  or  oppose  a  will.  Dobbs  v.  C^isman^  1 
Phillim.  159.  And  administration  is  granted  to  them  only  on  failure 
of  prior  interests.  They  are*  postponed  to  residuary  legatees,  next  of 
kin,  and  legatees ;  and  the  solvency  or  insolvency  of  the  estate  can- 
not affect  the  question  of  right,  particularly  in  the  case  of  a  residaaiy 
legatee,  who  is  the  testator's  choice.  Atkinson  v.  Barnard^  2  FhilUm. 
316.  I  cannot  supersede  his  right,  nor  institute  an  inquiry  into  the 
state  of  the  assets ;  and  I  may  here  notice  Graham  v.  madean^  2 
Curt.  659,  where  Sir  H.  Jenner  held,  that  he  "  could  not  grant  adini- 
iiistration  to  a  creditor  while  there  was  a  party  ready  to  admimstet 
who  had  a  prior  title,"  the  son  and  residuary  legatee  in  the  present 
case  having,  by  the  practice  of  the  court,  a  preferable  title ;  for  where 
the  same  person  is  both  next  of  kin  and  residuary  legatee,  it  has  beea 
decided  that  neither  law  nor  practice  would  warrant  a  refusal  to 
grant  administration  with  the  will  annexed  to  such  a  person.  IamO^ 
waite  V.  Galloway^  2  Lee,  414.  And  the  averment  that  there  is  no 
residuum  will  not  alter  the  rule.  Thomas  v.  Butler^  1  Vent  217.  It 
has,  however,  been  said  that  a  next  of  kin  seldom  seeks  for  the  admi- 
nistration of  an  insolvent  estate  for  any  good  purpose.  That  observa- 
tion applies,  I  apprehend,  to  those  cases  only  in  which  the  next  of 
kin  are  clearly  excluded,  and  no  residue  can  by  possibility  be  left  I 
find  no  semblance  of  an  authority  to  show  the  creditor's  right,  except 
West  V.  Willb^j  3  Phillim.  374 ;  but  then  the  circumstances  of  that 
case  must  be  taken  into  consideration.  There  the  guardian  of  the 
next  of  kin  had  renounced,  and  what  the  court  did  was  to  refuse  to 
allow  the  guardian  to  retract  that  renunciation.  The  case  itself,  when 
examined,  shows  that  had  she  not  renounced,  the  grant  would  have 
been  made  to  her.  The  conclusion  to  which  I  arrive  is,  that  F.  C, 
the  son  and  residuary  legatee,  is  to  be  preferred  to  F.  Rebello,  the 
creditor.  As  to  the  argument  that  F.  Kebello  is  a  more  fit  person 
than  F.  C,  and  that  the  other  creditors  are  of  that  opinion,  it  is  true 
that  where  parties  having  an  equal  interest  are  before  the  court,  I  can 
decide  which  may  be  the  fittest ;  but  here,  as  I  have  already  said,  I 
have  no  such  discretion.  Another  objection  was,  that  F.  C.  was  Man 
compos  mentis^  had  led  a  dissolute  life,  and  been  subject  to  delirium 
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tremens;  bat  it  is  not  [noved  that  be  is  not  now  competent.  I  shall, 
theiefDie,  decree  the  administration  to  F.  C^  the  son  and  residaary 
legatee ;  and,  since  tbe  aYennents  of  incompetency  are  not  proved,  I 
shall  oondemn  F.  BebeDo  in  the  costs. 


CONSISTORY  COURT. 

Ths  Rector  and  Churchwardens  of  St.  John's,  Waldbrook,  o. 
Thb    Parishioners   thereof   in   special,  and    all    others    in 
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Ltmdom  CU^^  ImpravemetU  AjcIs,  1840  amd  1850 — Burial-grouiid — 

FacmU^. 

A  &caUy  fcr  ihwmg  tiie  boundtries  of  a  duiidiyBrd,  mod  dhertiog  part  of  the  ooiuecntod 

gioimd  to  secular  purposes,  rdased. 

The  mayor,  aldermen,  and  commonalty  of  the  city  of  London, 
nnder  tiie  10  &  11  Vict  c  280,  and  the  13  &  14  Vict  c  56,  proceeded 
to  make  a  new  street  fiom  Cannon-street  to  St  Paul's  chnrchyard, 
and  other  improvements  in  the  neighboring  streets.  For  the  porpose 
of  carrying  oat  these  improvements,  it  became  necessary  to  set  back 
and  rebaild  the  wall  of  the  borial-groond  of  the  parish  of  St  John's, 
WalbrQok,  and  to  remove  farther  within  the  wall,  when  rebuilt,  a 
certain  tomb  in  the  north-east  comer  of  the  barial-groand ;  and  it  was 
also  necessary  that  the  remains  of  any  bodies  which  might  be  disturbed 
by  removing  and  rebuilding  the  wadl  should  be  re-interred  in  some 
suitable  place  within  the  remaining  portion  of  the  burial-ground.  By 
an  act  subsequently  obtained  by  the  corporation,  14  &  15  Vict  c.  91, 
intituled  « The  City  of  London  Sewers  Act,  1851,"  having  for  its 
object  to  continue  ^  The  City  of  London  Sewers  Act,  1848,"  and  to 
alter  and  amend  the  same,  it  is  provided  in  the  32d  clause,  <^  that 
after  any  churchyard  or  burial-ground  should  have  ceased  to  be  used 
for  the  interment  of  the  dead,  it  shall  be  lawful  for  the  commissioners, 
with  the  consent  of  the  Bishop  of  London,  to  be  signified  by  any 
instrument  in  writing  under  his  hand  and  seal,  to  enter  into  such 
anangements  as  may  be  agreed  upon  with  the  incumbent  and  church- 
wardens of  the  parish  in  which  such  churchyard  or  burial-ground  may 
be  situated,  for  the  appropriation  thereof,  or  of  any  part  thereof,  to 
public  improvements,  or  to  enlarge  and  improve  the  public  streets." 
Other  clauses  follow,  giving  powers  in  such  a  case  to  remove  and 
re-inter  bodies  without  any  faculty  for  that  purpose,  and  to  level  and 


^  16  Jar.  645. 
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alter  the  ground,  &;c.,  at  the  expense,  under  certain  limits,  of  the  com- 
missioners. 

Upon  this  it  was  suggested,  that  had  the  burial-ground  of  St  John^s, 
Walbrook,  been  wholly  discontinued  as  a  place  of  sepulture,  then, 
under  the  act  last  referred  to,  the  entire  ground,  or  any  part  of  it, 
might  have  been  appropriated  to  the  enlargement  of  the  adjacent 
streets,  or  any  other  recognized  public  improvement,  without  fhe  aid 
of  the  court ;  but  as  the  major  part  of  it  was  proposed  to  be  still 
retained  as  a  burial-ground,  the  smaller  portions  proposed  to  be  taken 
away,  though  not  required,  nor  for  at  least  eighty-five  years  past  used 
for  interments,  could  not  be  detached  from  the  main  body  of  tke 
ground,  however  ample  the  remaining  portion  might  be  for  the  bunab 
required  by  the  parish,  except  under  the  authority  of  a  faculty  to  be 
granted  by  the  court  for  that  purpose.  It  appeared  from  the  aiiQBdtTit 
of  the  vestry  clerk,  that  at  a  vestry  meeting  an  agreement  had  beet 
made  between  the  parish  and  the  mayor,  &&,  of  the  city  of  Liondoi, 
for  the  purposes  of  effecting  these  measures,  on  terms  advantageous 
to  the  parish ;  that  very  few  bodies  are  now  annually  interred  in  tkc 
burial-ground,  and  the  family  to  whom  the  tomb  referred  to  belonged 
were  extinct 

Hardinffj  Q.  A.,  upon  these  grounds,  applied  to  the  court  for 
a  decree  with  intimation  to  issue,  calling  upon  the  parishionen, 
&c.,  to  show  cause  why  a  faculty  should  not  issue  for  making  tbe 
proposed  alterations.  He  cited  ^eeven  and  Hoilah  ▼.  SL  MarA 
OrgarSj  2  Add.  255,  in  which  a  faculty  was  granted  to  take  down  t 
building  erected  for  the  performance  of  divine  service,  &c.,  in  the 
French  language,  upon  the  site  of  a  church  destroyed  in  the  geeat 
fire. 

Dr.  LusHiNGTON.  If  this  case  comes  within  the  statute  refened  to, 
the  14  &  15  Vict  c.  91,  it  is  clear  that  the  application  should  be  made, 
not  to  me,  but  to  the  Bishop  of  London,  who  may  consent  in  the 
manner  pointed  out  in  the  32d  section.  But  if  the  case  does  not 
come  within  that  statute,  and  the  application  is  rightly  made  to  me, 
can  I  grant  a  faculty  to  desecrate  this  piece  of  ground  ?  Upon  prin- 
ciple I  do  not  think  I  could  grant  such  a  faculty ;  but  the  point  has 
been  settled  by  authority,  for  I  distinctly  remember  an  application  of 
this  kind  being  rejected  by  Six  William  Wynne,  in  the  parish  of 
Ewelme,  in  Surrey,  where  he  observed  that  nothing  save  an  act  of 
parliament  would  enable  him  to  apply  consecrated  ground  to  secular 
purposes ;  and  I  also  remember  Sir  C.  Robinson  refusing  an  applica- 
tion of  the  same  kind  respecting  consecrated  ground  in  some  paridi 
in  Colchester.  Sir  W.  Wynne's  authority  is  binding  on  me ;  and 
both  here  and  in  Rochester  I  have  constantly  refused  to  grant  facul- 
ties for  these  purposes.  I  must  reject  this  motion,  however  desirable 
it  may  be,  and  advantageous  to  the  public  or  to  the  parish,  that  these 
improvements  should  be  effected. 


ECCLESIASTICAL  COURTS,  1852.  597 

CuBpbell  V,  Parishioiien  of  Paddington. 


CONSISTORY  COUBT. 

Campbell  and  others  t;.    The  Parishioners  op  Paddington  and 

others.^ 

July  8,  1852. 

Faculty  to  build  a  Vestry'toom  on  Consecrated  ground  granted. 

Since  1824  the  parochial  basiness  of  the  parish  of  Paddington  has 
been  managed  by  certain  parishioners  elected  for  the  purpose,  under 
the  provisions  of  the  5  G^eo.  4,  c  126 ;  but  as  the  population  and 
basiness  of  the  parish  increased,  it  was  found  that  the  building  origin- 
ally used  for  holding  the  vestry  meetings  was  inconveniently  smalL 
At  meetings  duly  held  on  the  2d  March  and  4th  May,  1852,  it  was 
resolved,  in  accordance  with  the  recommendation  of  a  committee 
appointed  by  the  vestry,  to  remove  from  the  present  building,  to  obtain 
a  site  for  the  erection  of  a  new  vestry-room  and  appropriate  ofBces, 
and  that  a  certain  piece  of  ground  purchased  by  the  parish  in  1843 
was  the  most  eligible  site  that  could  be  procured.     This  piece  of 
ground,  however,  had  been  consecrated  as  a  burial-ground,  but  no 
bodies  bad  been  interred,  nor  was  it  intended  to  be  used  as  a  burial- 
ground.     The  Bishop  of  London  is  the  patron  of  the  perpetual  curacy 
and  parish  church  of  Paddington,  and  a  consenting  party.     A  decree 
with  intimation  issued,  and  was  served  in  the  usual  manner ;  and 

Middleton  now  moved  the  court  to  decree  a  license  or  faculty  for 
erecting  suitable  buildings  for  holding  vestry  and  other  parochial 
meetings  on  this  piece  of  ground. 

Dr.  LusHiNGTON.  If  this  application  were  for  the  purpose  of  apply- 
ing the  consecrated  ground  to  purely  secular  purposes,  I  should,  not- 
withstanding the  consent  and  convenience  of  all  the  persons  interested, 
and  of  the  parish,  hold  myself  obliged  to  reject  it ;  for  I  should  be 
bound  by  the  case  of  St,  George^  Hanover-square  v.  Stewart^  2  Str. 
1126,  where  a  prohibition  was  granted  in  a  case  in  whibh  it  was  pro- 
posed to  erect  a  charity  school  on  part  of  the  church-yard.  But  I 
have  considered  the  present  case  a  good  deal,  and  I  think  I  can  find 
a  distinction  between  a  school  which  is  used  for  purposes  merely 
secular,  and  a  vestry-room,  which  may  be  used  for  religious  purposes. 
I  shall  therefore  grant  this  faculty ;  but  I  do  so  with  no  inconsidera- 
ble doubt,  and  it  must  be  taken  liable  to  all  the  consequences  which 
may  follow  if  there  should  happen  to  be  proceedings  taken  in  other 
coarts. 


1 16  Jur.  646. 
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CONSISTORY  COURT 

Salmon  t;.  Salmon.^ 

July  8,  1852. 

Divorce  Cause  —  Expedition  in  obtaining'  Sentence. 

This  was  a  cause  of  separation  promoted  by  the  husband  agaiist 
the  wife.  The  facta  sure  immaterial,  in  pronoancing  for  the  separatioA, 

Dr.  LusHiNGTON  said  —  I  mast  express  my  satisfaction  at  the 
expedition  with  which  this  cause  has  been  conducted.  It  shows,  wkeo 
persons  are  really  in  earnest,  and  determined  to  get  to  the  end  of  the 
proceedings,  how  quickly  that  may  be  done.  This  cause  commenced 
on  the  9th  June,  and  I  am  now  deciding  it  on  the  8th  July,  witnesKS 
having  been  examined  not  only  in  England,  but  in  Paris. 


PREROGATIVB  COURT. 

CooMBBS  V.  The  Queen's  Proctor.' 

March  16  and  July  6,  185S. 

Property  of  intestate  Wife  of  Convict, 

M.  C.  died  intestate,  the  wife  of  a  felon  under  sentence  of  transportation,  and  leaTing  pco- 
perty  acquired  after  the  conviction  of  her  husband  : — 

Hddf  that  such  property  belonged  to  the  crown  as  accrued  to  the  felony  and  not  to  the  ml 
of  kin  of  the  wife. 

* 

The  facts  of  this  case,  which  were  set  forth  in  act  on  petition,  aze 
given  in  the  judgment. 

Deane^  for  the  father  and  next  of  kin  of  the  wife.  The  definition 
of  civU  death  is  to  be  found  in  Bullock  v.  DoddSj  2  B.  &  Al.  275, 
where  it  is  said  of  one  civilUer  mortuus^  that  he  may  acquire,  but  be 
cannot  retain ;  he  may  acquire,  not  by  reason  of  any  capacity  in  him- 
self, but  because,  if  a  gift  be  made  to  him,  the  donor  cannot  make  his 
own  act  void,  and  reclaim  his  own  gift ;  and  as  the  donor  cannot  do 
this,  and  the  attainted  donee  cannot  enjoy,  the  thing  given  vests  in 
the  crown  by  its  prerogative,  there  beiug  no  other  person  in  wboin  it 
can  vest.  This  is  so  where  the  attainted  person  takes  by  way  of  gift 
as  a  legacy.  ChurcKs  Trusty  16  Jur.  517,  s.  c.  11  £ng.  Rep.  240,  or  as 

1 16  Jar.  646.  9  le  Jar.  820. 
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persona  designata  by  statute ;  for  instance,  under  the  Statute  of  Dis- 

'tributions.     Roberts  v.  Walker^A  Russ.  &  M.  754.     But  neither  the 

nor  the  principle  of  Bullock  v.  Dodds  will  apply  to  the  present 

I,  where  the  property,  if  it  pass  to  the  felon  at  all,  must  pass  jure 

m€zrUi.     But  transportation  for  felony  operates  as  a  suspension  of 

xxxsLritial  rights  during  the  period  of  sentence.    Ex  parte  Franks^  1 

IMCoo.  &  Sc.  11.     WeylaruPs  case,  Co.  Litt  133,  a.,  is  an  authority 

sbov^ing  the  effect  of  civil  death  on  marital  rights ;  and  so,  Newsome 

V.  £owyer^  3  P.  Wms.  37.      To  the  same  effect  was  Hyde  v.  Price^  3 

Ves.  443,  by  Lord  Alvanley  ;  Lean  v.  SchutZj  2  Bl.  Com.  1175  ;  and 

SkUches  v.  Baddeley,  Id.  1082,  where  Sir  W.  Blackstone  says  that  in 

the  oases  of  abjuration,  exile,  and  the  like,  the  husband  is  considered 

us  dead,  and  the  woman  as  a  wido^v,  or  else  divorced  a  vinculo  —  a 

dictum  referred  to  and  approved  by  Lord  Tenterden  in  Lewis  v.  Lee^ 

3  S.  &  Cr.  297,  which  is  the  more  to  the  purpose,  Lord  Tenterden 

"being  the  judge  who  defined  civil  death  in  Bullock  v.  Dodds.     That 

the  husband's  rights  are  suspended  by  conviction  is  also  borne  out  by 

the*  recent  case  of  In  the  Goods  of  Martin^  15  Jur.  686,  s.  c.  5  Eng. 

Rep.  586,  where  the  will  of  the  wife  of  a  felon  was  pronounced 

for. 

J.  jD.  Harding^  Q.  A.  Bullock  v.  Dodds  and  Roberts  v.  Walker^ 
already  cited,  are  decisive  on  the  point.  The  husband  convict  ac- 
quires, but  cannot  retain,  and  his  right  falls  to  the  crown.  The  argu- 
ment on  the  other  side  fails  from  a  confusion  between  abjuration  and 
felony.  Ex  vi  termini^  by  conviction  for  felony  the  property  in  the 
possession  of  or  accruing  to  the  felon  is  forfeited,  and  belongs  to  the 
crown.  This  is  distinctly  stated  as  the  result  of  the  cases  in  the  last 
edition  of  Wms.  Exors.  1219. 

Deane,  in  reply.  Abjuration,  as  well  as  attainder  for  treason  or 
felony,  is  a  civil  death;  (Co.  Litt  133,  a.)  and  though  Lord  Coke 
says  that  relegation,  or  being  exiled  for  a  time  by  act  of  parliament, 
is  no  civil  death,  Mr.  Hargraves,  in  his  note  on  the  passage,  observes, 
the  effect  is  the  same  to  the  wife.  The  distinction  taken  between 
this  case,  which  relates  to  marital  rights,  and  Roberts  v.  Walker  and 
ChurcKs  Trusty  has  not  been  touched  by  the  argument  for  the  crown. 
The  passage  cited  from  Wms.  Exors.  is  confined  to  the  case  of  a 
felon  legatee,  by  the  learned  author  himself,  in  the  marginal  note ;  his 
authorities  are  the  cases  cited. 

DoDSON,  J.  In  this  case  of  Coombes  v.  The  Queeris  Proctor^  the 
question  is  as  to  the  right  to  the  personal  estate  of  Mary  Coombes, 
deceased.  She  died  on  the  6th  September,  1850,  leaving  personal 
property,  consisting  of  about  200/.  in  a  savings  bank,  the  produce 
of  her  own  industry.  She  died  intestate,  and  without  a  child ;  her 
husband,  Robert  Coombes,  survived  her,  but  it  appears  that  upon  the 
30th  January,  1837,  he  was  convicted  of  two  separate  felonies,  and 
he  was  sentenced  to  seven  years  transportation  for  each  offence, 
that  is,  until  the  30th  January,  1851,  and  consequently  till  after  the 
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death  of  Mary  Coombes,  the  deceased  in  this  case;  faeace  he  vas 
a  felon  convict  at  the  time  of  her^eath.  It  appears  that  be  bad  t 
conditional  pardon  in  the  year  1848,  not  from  the  crown,  bat,  under 
an  act  of  parliament,  from  the  governor  of  the  colony,  that  oolooj 
being  Van  Diemen's  Land,  whereupon  he  went  to  Victoria.  Bnt,is 
it  wnl  presently  be  seen,  this  makes  no  real  difference  in  the  qnestioa 
which  the  court  has  to  decide  :  that  conditional  pardon  has  no  effect 
whatever  so  as  to  reach  to  certain  cases  which  must  be  mentionQi 
Now,  the  period  for  which  the  husband  was  sentenced  has  met 
elapsed,  but  he  is  no  party  to  the  present  proceedings.  Indeed,  some 
doubt  has  been  suggested  on  one  side  whether  he  is  still  living  or 
not ;  however,  there  is  no  doubt  he  was  alive  at  the  time  of  the 
wife's  death.  The  parties  before  the  court  at  present  are,  first,  the 
Queen's  proctor,  asserting  the  right  of  her  Majesty  to  the  property; 
and,  secondly,  the  father  of  Mrs.  Coombes,  insisting  upon  his  li^t 
to  the  personal  estate  left  by  his  daughter,  being,  as  I  stated  be- 
fore, the  sum  of  200/.  in  a  savings  bank.  A  claim  is  asserted  on 
the  part  of  the  crown,  not  merely  to  .the  effects  belonging  to  a 
felon  at  the  time  of  his  conviction,  but  also  to  any  which  may  ac- 
crue to  him  afterwards  during  the  time  that  he  remains  a  fekm 
convict ;  and  consequently  it  has  been  argued  that  her  Majesty  faai 
a  right  to  the  personal  estate  of  Mrs.  Coombes,  to  which  her  hn^Mud 
would  have  been  solely  entitled,  but  for  his  conviction  as  a  felon. 

On  the  other  hand,  it  is  contended  on  the  part  of  the  father  of  Mn. 
Coombes,  that  whatever  effect  the  conviction  of  the  husband  might 
have  upon  the  property  possessed  by  him  at  the  date  of  his  conviction, 
it  can  have  no  effect  whatever  on  the  property  since  gained  by  the 
wife,  when  she  continued  in  this  country  acting  as  a  feme  sole ;  that 
she  is  to  be  regarded  as  a  widow,  of  as  a  wife  divorced  a  vinculo 
matrimonii^  and  that  her  property  would  go  to  her  next  of  kin,  that 
is,  in  this  case,  to  himself,  as  her  natural  and  lawful  father,  she  having 
no  children.  Now,  in  support  of  the  right  of  the  crown,  certain  cases 
have  been  referred  to,  and  amongst  them  BuUock  v.  Doddsj  2  B.  &  AL 
258.  It  appears  by  the  marginal  note  there  were  two  points  in  that  case^ 
and  as  to  the  second  point  it  says,  ^  By  attainter,  all  the  persooal 
property  and  rights  of  action  in  respect  of  property  accruing  to  the 
party  attainted,  either  before  or  after  attainder,  are  vested  ia  the 
crown  without  office  found;  and  therefore  attainder  may  be  well 
pleaded  in  bar  to  an  action  on  a  bill  of  exchange  indorsed  to  the 
plaintiff  after  his  attainder."  Therefore,  where  a  party  had  been  a 
felon  coilvict,  or  where  he  had  been  attainted,  it  was  held  in  Bullock 
V.  Dodds  that  the  crown  was  entitled,  not  only  to  the  property  which 
the  convict  had  at  the  time  of  his  conviction,  but  every  thing  tiiat  ac- 
crued to  him  afterwards  was  for  the  use  of  the  crown,  and  not  for 
the  benefit  of  the  convict  himself.  In  pg  275  of  that  case,  Abbott,  C. 
J.,  in  delivering  judgment  upon  it,  is  reported  to  have  said,  ^  Upas 
consideration  we  are  of  opinion  that  the  attainder  of  the  plaintiff  was 
perfectly  pleadable  in  bar.  An  attainted  person  is  considered  in  law 
as  one  civilUer  morluus.  He  may  acquire,  but  he  cannot  retain ;  be 
may  acquire,  not  by  reason  of  any  capacity  in  himself,  but  because, 
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if  a  gift  be  made  to  him,  the  donor  cannot  make  his  own  act  void, 
and  reclaim  his  own  gift ;  and  as  the  donor  cannot  do  this,  and  the 
attainted  donee  cannot  enjoy,  the  thing  given  vests  in  the  crown  by 
its  prerogative,  there  being  no  other  person  in  whom  it  can  vest." 
So  that  this  is  exceedingly  clear ;  it  renders  the  convict  civililer  mor* 
tutiSy  and  his  property  does  not  go  to  the  next  of  kin  ;  not  only  what 
actually  belongs  to  himself,  but  any  thing  he  may  acquire  afterwards 
is  acquired  for  the  crown,  and  it  will  go  to  the  crown.  That  case, 
therefore,  seems  j^ery  clear  and  decisive  on  the  point. 

There  was  a  case  cited  by  Dr.  Deane  on  the  other  side,  which  he 
has  had  the  kindness  to  lend  me,  and  which  seems  to  me  to  lead  very 
much  to  the  same  conclusion  ;  that  is.  Churches  case,  16  Jur.  517 ;  s.  c. 
11  £ng.   Rep.  240.     It  was  a  decision  in  Vice-Chancellor  Parker's 
court,  and  in  that  case  the  marginal  note  is,  '^  Property  of  felon  — - 
vesting  of  in  crown,  notwithstanding  conditional  free  pardon  in  the 
penal  colony."     Therefore  that  brings  it  very  near  the  present  case. 
"  A  convict  sentenced  to  death  for  felony,  which  sentence  was  com- 
muted to  transportation  for  life,  received  a  conditional  free  pardon  in 
the  penal  colony  :  —  Held,  that  such  pardon  does  not  alter  the  effect 
of  the  attainder  in  vesting  his  property  in  the  crown."     Therefore 
the  question  seems  to  have  been  precisely  similar  to  the  present,  with 
this  one  exception,  that  there  the  felon  had  been  capitally  convicted 
in  the  first  instance,  and  afterwards  his  punishment  was  reduced  to 
transportation ;  but  he  was  a  felon  convict.     That  is  the  only  dif- 
ference in  the  two  cases ;  for  here  we  have  a  conditional  pardon  by 
the  governor  of  the  colony.     Now,  the  case  is  stated  thus  — "  1. 
Church,  by  his  will,  dated  in  1821,  gave  all  his  real  and  personal  pro- 
perty to  trustees,  upon  trust  to  sell,  and  to  stand  possessed  of  the 
proceeds  upon  trust  to  invest  the  same,  and,  subject  to  certain  annui- 
ties, to  pay  the  dividends  and  income  of  such  investment  to  his  wife 
for  life  ;  and,  subject  thereto,  the  testator  gave  half  of  the  trust  fund  to 
the  children  of  his  brother,  W.  Church,  who  should  live  to  attain 
twenty-one,  as  tenants  in  common.     In  1840  the  testator  died.     All 
his  real  and  personal  property  was  subsequently  converted,  and  their 
respective  shares  were  paid  to  the  children  of  W.  Church,  except  to 
one,  who,  having  attained  twenty-one,  had  been  tried  for  felony  in 
1833,  and  sentenced  to  death,  which  sentence  was  commuted  to  trans- 
portation  for  life,  a  punishment  he  was  then  undergoing.    A  conditional 
free  pardon,  however,  had  been  granted  to  him  in  the  penal  colony. 
The  trustees  paid  his  share  into  court  under  the  Trustee  Relief  Act, 
and  the  present  petition  was  presented  by  her  Majesty's  attorney- 
general,  praying  that  the  costs  thereof  might  be  taxed,  and  paid  out 
of  the  fund  in  court,  and  that  the  residue  of  such  fund  might  be  paid 
to  such  person  or  persons  as  her  Majesty  by  sign-manual  should  ap- 
point to  receive  the  same."     Then  the  decision  is  this  —  "  Notwith- 
standing the  conditional  free  pardon,  his  Honor,  considering  that  the 
convict  was  still  under  attainder,  made  the  order  as  prayed."     So, 
because  he  was  still  under  attainder,  still  a  felon  convict,  though  he 
bad  received  this  conditional  pardon  from  the  governor  of  the  colony, 
bis  Honor  held  that  the  property  belonged,  to  the  crown,  and  directed 
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it  to  be  paid  to  any  one  that  appeared  for  the  crown  to  receive  it 
It  appears  to  me  that  it  is  a  case  of  all-fours  with  this,  and  in  confer* 
mity  with  Bullock  v.  Dodds.  it  makes  it,  I  think,  qoite  (dear  so  far, 
unless  something  is  shown  to  the  contrary,  that  the  property  does 
belong  to  the  crown,  and  nobody  else. 

It  is  true,  that  in  Churches  case  the  man  had  been  capitally  con- 
victed ;  that  seems  the  only  difference ;  but  he  was  a  felon  conTict 
It  is  not  the  punishment  of  death  that  makes  the  attainder,  bnt  beiog 
a  convicted  felon.  The  learned  Spelman  says  that  the  very  tenn 
"  felony  "  necessarily  implies  forfeiture  of  estate ;  and  this  derivati(»i 
and  meaning  of  Spelman  is  adopted  by  Blackstone.  That  seems  to 
me  to  be  the  meaning,  and  though  other  learned  lexicographers  giv« 
a  different  derivation,  yet  they  all  come  to  the  same  conclusion,  that 
a  conviction  for  felony,  whether  accompanied  by  a  capital  puuishmeot, 
whether  it  be  by  suspending  by  the  neck,  or  transportation,  or  bnriiiiig 
in  the  hand,  or  whatever  it  be,  a  conviction  for  felony  implies  forfeit- 
ure of  estate,  and  of  goods  and  chattels.  It  is  quite  clear,  on  the 
authority  of  the  cases  mentioned,  unless  there  be  something  to  repd 
it  on  the  other  side,  that  the  property  of  a  felon  convict  becomes  the 
property  of  the  crown,  and  not  only  such  as  he  had  at  the  time  of 
conviction,  but  any  thing  that  may  accrue  to  him  daring  the  period 
the  conviction  remains  in  force,  till  he  receives  an  absolute  paidoa 
from  the  crown,  or  the  punishment  has  been  endured. 

Now,  a  variety  of  cases  have  been  cited  on  the  other  side  to  show 
that  Mrs.  Coombes  was  to  be  considered  as  a  feme  sole,  as  a  widow, 
or  as  a  person  who  has  been  divorced  a  vinculo  matrimonii^  aod 
therefore  there  was  no  doubt  that  her  father  would  be  entitled  to  the 
property.  The  cases  which  have  been  referred  to  do  not  go  at  all  aa 
to  the  distribution  of  property  on  the  death  of  a  person  so  circmn- 
stanced  as  the  wife  of  a  convicted  felon,  but  they  go  as  to  points 
of  trading,  whether  she  could  trade  as  a  feme  sole,  whether  she  was 
liable  to  the  bankrupt  laws,  and  questions  of  that  description.  Co^ 
tainly  there  are  expressions  from  which  it  appears  that  the  wives  of 
persons  who  are  exiled,  persons  who  are  banished,  persons  who  had 
abjured  the  realm,  and  the  like,  are  to  be  considered  in  the  light  which 
the  learned  counsel  pointed  out ;  but  there  is  nothing  to  show  that 
on  the  death  of  a  party  so  carrying  on  trade  the  property  is  to  go  to 
the  next  of  kin. 

Now,  the  first  case,  I  think,  in  point  of  date,  so  referred  to,  was  one 
in  Sir  William  Blackstone's  Reports.  I  believe  there  was  a  casft 
referred  to  in  Co.  Litt  —  the  case  of  Weyland^  or  some  such  case; 
that  was  a  case  of  abjuring  the  realm,  not  of  a  convict  Now,  the 
case  reported  in  2  W.  Bl.  1079,  is  entitled  Hacheii  and  others  v. 
Baddeley,  The  sole  point  in  that  case  is,  whether  a  woman  who 
had  eloped  from  her  husband,  and  run  into  debt,  can  be  sued  for  it 
The  marginal  note  is,  "  Feme  covert  eloping  from  her  husband,  and 
running  into  debt,  cannot  be  sued  alone."  So  that,  in  point  of  fact, 
that  authority  would  go  the  other  way.  There  is  another  case  in  the 
same  volume,  mentioned  by  D.  Deane  ;  that  is  the  case  of  Lean  v. 
Schutz.     That  is  with  respect  to  a  feme  covert  having  a  separate 
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maintenance,  though   she   bad    a  separate   maintenance,  and   was 
living    separate  and  apart  from  her  husband,  still  she  could  not  be 
sued  Avithout  her  husband.     But  what  was  referred  to  was  at  the 
end   of  the  case.     '^  The  general  question  was  intended  by  the  par- 
ties to  be  decided,  but  It  is  not  necessary   to  decide  it  upon   this 
record,  for  the  whole  is  totally  vicious,  as  the  husband  is  no  party 
to    the  record.      There  is  no  instance   in  the  books  of  an   action 
being  sustained  against  the  wife,  the  husband  being  living  at  the 
time,  and  under  no  civil  imbecility.     Even  by  the  custom  of  Lon- 
don, though  the  wife  and  her  effects  are  alone  liable  to  execution, 
if   she  be  a  sole  trader,  yet  the  husband  must  be  a  co-defendant; 
and  though  a  wife   may   acquire  a  separate  character  by  the  civil 
death  of  her  husband,  as  by  exile,  profession,  or  abjuration,  yet  by 
a  volantary  separation  she  does  not  acquire  such  a  character,  which 
may  be  called  a  civil  widowhood."     Then  it  was  contended  by  the 
learned  counsel  that  by  abjuration,  by  exile,  or  by  profession,  she  did 
obtain  this  separate  character,  and  from  thence  he  would  infer  that 
her  next  of  kin  would  be  entitled  to  her  property  after  her  death. 
There  is  nothing  said  here  about  a  felon  convict.     There  is  profession, 
exile,  abjuration,  in  none  of  which  is  there  a  forfeiture  of  goods ;  it  is 
in  felony  alone  that  the  goods  are  forfeited.     In  abjuration,  where  it 
is  made  voluntarily,  where  the  parties  abjure  the  realm  out  of  disgust, 
as  it  is  said,  or  where  a  man  abjures  it  instead  of  remaining  to  be 
punished,  and  where  he  makes  himself  an  exile,  there  is  no  forfeiture 
of  goods ;  he  departs  the  kingdom,  and  then,  in  that  case,  the  wife 
may  sue  or  be  sued  without  the  husband  being  joined  with  her.     Now, 
that  does  not  seem  to  touch  the  question  —  at  least  not  materially. 

Another  case  was  referred  to  in  Peere  Williams  —  that  of  Neto^ 
some  V.  Boipyer.     That,  again,  was  a  case  where  a  party  had  vol- 
untarily transported  himself;    he   had   been    convicted,  but  he  had 
received  an  absolute  pardon  from  the  crown,  not   the  governor  of 
the  colony,  which  is  entitled  a  conditional  pardon,  and  which  the 
governor  is  allowed  to  grant  under  a  special  act  of  parliament.  But 
in  this  case  the  party  had  been  convicted  of  felony ;  he  had  receiv- 
ed a  pardon,  but  he  had  transported  himself.      His  wife  remained 
here,  and  some  property   devolved  upon    her.      A  share  of  the  or- 
phanage fund,  under  the  custom  of  the    city  of  London,  came  to 
the  wife,  and  there  was  great  difficulty  in  knowing  what  to  do  with 
it.    It  was  invested,  and  the  wife  was  allowed  to  have  the  interest 
for  her  sustenance  and  maintenance.     The  husband,  who  had  trans- 
ported himself,  afterwards  died;  the  wife  married  again,  and,  upon 
an  application  to  the  Court  of  Chancery,  the  money  was  transferred 
to  the  second  husband.     The  chancellor  much  doubted  the  propriety 
of  doing  it;    but,  however  that  may  be,  that   does   not  touch  the 
present  case,  because  the  person,  though  he  had  been  a  felon  con- 
vict, had  received  an  absolute  pardon  from  the  crown,  and  he  was 
not  transported  as  the  consequence  of  his  conviction  of  felony,  as  a 
part  of  his  punishment,  but  he  transported  himself,  was  voluntarily 
absent     In  that  case  it  was  allowed  that  the  wife,  to  whom  the  pro- 
perty passed  under  the  orphanage  law  of  the  city  of  London,  should 
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have  the  interest ;  and  afterwards,  when  her  husband  was  dead,  aai 
she  married  again,  the  second  husband  took  the  property. 

Another  case  referred  to  was  that  of  Roberts  v.  Walker^  1  Russ.  k 
M.  754.  The  marginal  note  is  to  this  effect  — "  Personal  propertj, 
not  belonging  to  a  felon  convicted  of  simple  larceny,  and  sentenc^ 
to  transportation  at  the  time  of  his  conviction,  but  accruing  due  to 
him  afterwards,  before  his  term  of  transportation  has  expired,  is  for- 
feited to  the  crown."  So  that  it  goes  strongly  to  support  the  view 
taken  of  the  case  by  the  Queen's  advocate.  Now,  the  master  of  tbe 
rolls,  in  deciding  this  case,  said,  ^  In  this  case  two  questions  are  made: 
first,  whether  the  personal  property,  not  belonging  to  a  felon  senteno- 
ed  to  transportation  at  the  time  of  his  conviction,  but  which  accured 
to  him  afterwards  during  the  term  of  his  transportation,  is  forfeited 
to  the  crown."  That  is  the  first  question ;  then  he  proceeds  to  state 
tbe  second ;  as  to  the  first  he  says,  ^'  The  first  point  appears  to  be 
settled  by  the  case  of  Bullock  v.  Dodds^  and  a  felon,  until  the  term  of 
his  transportation  has  expired,  is  not  restored  to  his  civil  rights.."  So 
that  seems  to  be  pretty  conclusive  upon  the  point. 

Other  cases  were  cited  by  Dr.  Deane,  and  particularly  Ex  parte 
Franks^  1  Moo.  &  Sc.  11.  In  that  case  the  only  point  was  this,  whetb« 
the  wife  could  carry  on  business  as  a  feme  sole,  and  be  liable  to  tiie 
bankrupt  laws,  her  husband  having  been  convicted  of  felony,  and  seat 
to  the  iiulks,  where  he  was  constantly  visited  by  his  wife  ;  she  had 
access  to  him,  and  so  forth.  But  it  was  held,  notwithstanding,  that 
she  was  to  be  considered  as  a  feme  sole  for  the  purpose  of  cairying 
on  the  business.  The  matter  was  referred  to  the  Court  of  Ck>minoD 
Pleas,  and  the  judges  certified  to  this  effect — "  We  have  beard  the 
case  argued  by  counsel  a  considerable  time,  and  are  of  opinion  that 
at  the  date  and  suing  forth  of  the  commission  of  bankruptcy  against 
Kezia  Franks,  to  wit,  on  the  2oth  day  of  July,  1837,  tbe  said  Kezia 
Franks  was  a  trader,  and  as  such  liable  to  become  bankrupt,  withia 
the  true  intent  and  meaning  of  the  act  of  parliament  passed  in  the 
sixth  year  of  the  reign  of  his  late  Majesty  King  Greorge  IV."  Then 
the  certificate  is  signed  by  the  judges,  and  there  are  the  arguments 
of  counsel,  in  which  they  go  through  the  various  cases  I  have  already 
referred  to,  and  mention  some  others ;  but  this  is  the  conclusion  to 
which  the  learned  judges  arrive,  and  this  is  the  certificate  which  they 
give. 

Then  I  think  these  cases,  especially  those  of  BtUlock  v.  Dodis  and 
Egberts  v.  Walker^  are  clearly  and  directly  to  the  point ;  and  the  other 
cases  respecting  separate  trading,  and  the  wife  being  considered  a  feme 
sole,  whether  her  husband  is  an  exile,  or  has  banished  himself,  or  abjoi^ 
ed  the  realm,  cannot  affect  the  law  touching  the  goods  of  a  felon  con- 
vict ;  consequently  this  property  must  be  held  to  be  the  property  of 
the  crown.  And  this  seems  to  be  the  view  taken  of  it  by  Williams, 
J.,  in  his  last  edition  of  the  Liaw  of  Executors,  for  at  p.  1219  he  states 
it  thus:  ^<  Where  a  man  is  convicted  of  felony,  and  sentenced  to  trans^ 
portation,  not  only  the  personal  property  which  belonged  to  him  at 
the  time  of  conviction,  but  also  that  which  accrues  due  to  him  afte^ 
wards,  during  the  term  of  transportation,  such  as  a  legacy  bequeathed 
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tx>  bim,  or  a  share  of  a  reaidae  devolving  on  him  daring  that  period, 
is  forfeited  to  the  crown."     Well,  that  is  precisely  the  case  that  has 
happened  in  the  present  instance ;  it  seems  to  apply  to  it  most  di- 
rectly.    On  the  death  of  Mrs.  Coombes,  this  property  devolved  to  her 
linsband ;  that  is,  would  have  devolved  to  him  but  for  being  a  felon 
convict:  it  devolved  to  him;  he  acquired,  but  he  cannot  take  it  for 
himself— he  acquires  it  for  the  crown.     This  being  the  result  of  the 
eases  —  this  being  the  opinion  expressed  by  the  learned  judge  in  the 
^work  to  which  I  have  already  referred,  I  can  have  no  hesitation  in 
deciding  that  the  property  in  question,  the  sum  of  200/.,  belongs  to 
the  crown,  and  not  to  James  Coombes,  the  father  of  the  deceased. 
The  crown  being  the  party  on  one  side,  I  say  nothing  at  all  as  to 
costs. 


PBEKOGATIVE    COUBT. 

In  the  Goods  of  Mary  Brown.^ 

July  6,  1853. 

Wills  Ad  AmendmetU  Act,  1852—15  Sf  16  Vict.  c.  24,  s.  2. 

This  deceased  left  a  will  in  her  own  handwriting,  dated  in  May, 
1850,  and  written  on  six  pages  of  letter  paper,  concluding  nearly  at 
the  sixth  page  where,  as  well  as  at  the  bottom  of  each  preceding 
page,  she  had  written  her  name ;  but  there  not  being  room  on  the 
sixth  page  for  an  attestation  clause,  that  clause  ivas  written  on  the 
top  of  the  seventh  page,  and  the  testatrix  again  wrote  her  name 
there.  It  appeared  from  the  affidavits  in  the  case  that  the  signa- 
ture on  the  sixth  side  was  made  before  the  execution,  but  the  signature 
on  the  seventh  side  was  the  only  one  made  in  the  presence  of,  or  seen 
by,  the  attesting  and  subscribing  witnesses.  Motion  for  probate  of 
this  paper  was  made  and  rejected  on  the  4th  December,  1851. 

Spinks  now  renewed  the  motion,  submitting  that  the  will  came 
within  the  15  &  16  Vict.  c.  24,  s.  2,  inasmuch  as  no  administration 
had  been  taken  out  to  the  deceased's  estate;  and  that  section  extend- 
ed to  all  wills  where  administration  had  not  been  already  granted 
by  a  court  of  competent  jurisdiction,  in  consequence  of  the  defective 
execution  of  such  will ;  and  the  mere  rejection  of  a  motion  for  pro- 
bate did  not  amount  to  a  decree  against  the  paper,  which  might  be 
propounded  and  pronounced  for  afterwards. 

DoDSON,  J.  The  original  motion  in  this  case  mighty  I  think,  have 
b^en  granted.    However,  the  will,  in  the  circumstances  stated  by 
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oonnsel,  certainly  comes  within  the  act  introduced  by  Ijond  SL 
nard's,  and  I  shall  decree  probate  of  the  paperJ 
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HiGGINS   V,     HiGGINS.' 

December  8, 1852. 

Practice  —  Production  of  all  the  attesting  Witnesses, 

The  partj  proptoandine  a  will  is  bound  to  prodaoe  all,  however  nmnerons,  the  attestiiig  vii- 
nesaes,  if  he  asla  for  publication  betore  the  expiration  of  the  term  probatoacj. 

The  deceased  left  a  will,  to  which  there  were  four  subscribing  wit- 
nesses. On  the  condidit  propounding  this  will,  three  of  these  witnesses 
were  produced  and  examineid.    The  term  probatory  had  not  ejqpired 

Jenner  now  moved  the  court  to  decree  publication,  without  waiting 
for  the  expiration  of  the  term  probatory.  The  proctor  for  the  paity 
opposing  the  will  neither  consented  nor  objected ;  but  the  rule  was, 
that  you  were  not  bound  to  produce  the  witness,  unless  called  on  to 
do  so  for  the  purpose  of  his  cross-examination.  Cartwrig-ht  v.  Carlr 
toriffht,  1  Phillim.  94.  In  Oro/l  v.  Day,  1  Curt.  846,  a  subscribing  wit- 
ness, not  examined  in  chief,  was  directed  to  be  produced  for  cro»- 
examination ;  and  so  he  might  be  here,  if  the  other  side  thought  it 
requisite,  which,  from  their  not  objecting  to  publication,  it  may  be 
inferred  they  do  not.  So,  where  the  witness  could  not  be  found,  pub- 
lication was  decreed,  leaving  it  to  those  opposing  the  will  to  apply  lor 
a  monition  against  him.     Wynn  v.  Robinson,  1  Hagg.  68. 

DoDsoN,  J.     If  you  had  prayed  publication  simply,  I  should  hare 
decreed  it ;  but  as  you  state  that  the  proctor  on  the  other  side  neither 


1  This  is  the  first  case  brought  before  the  court  under  **  The  WUls  Act  AxMndiieDt 
Act,  1852,"  and  will  probably  be  followed  by  many  in  which  tiie  circmnstanoea  wiU  b9 
similar.  In  an  edition  of  this  act  kttely  published  by  Messrs.  Wildy,  there  is  in  ths 
note  to  sect  2  an  expression  which  is  ambiguous,  and  may  mislead  persons  not  a> 
juainted  with  the  course  of  practice  in  the  Courts  of  Probate.  In  the  note  referred  to 
it  is  said,  that  the  act  "  extends  to  every  will  which  has  not  been  already  prored  or 
rejected."  This  expression  '<reiected  "  is  properly  ap|>licable,  not  to  the  will,  bat  t9 
the  motion  for  probate  of  the  will ;  and  the  mere  rejection  of  this  motion  will  not  de* 
feat  the  will,  wtdch  may  still  be  propounded,  as  observed  by  the  counsel  in  Uiis  case  cf 
Mary  Brown.  And,  in  point  or  fact,  the  court,  in  a  doubtfol  case,  will  frequently  re- 
ject a  motion  with  the  express  intention  of  having  the  paper  propounded  and  the  lair 
discussed,  and  giving  the  parties  an  opportunity  of  appealing.  This  was  the  conns 
suggested  in  the  much  agitated  case  of  The  Goods  of  Shadwell^  2  Robert  140.  The 
note  wotild,  therefore,  be  more  correctiy  expressed  if  it  said,  that "  the  act  «h*ll  extend 
to  all  wills  which  have  not  been  9^re&dj  pronounced  to  be  defectiyelj  executed," 
instead  of  "  rejected." 

s  16  Jnr.  1122. 
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c^onsents  nor  objects,  I  shall  not  take  upon  myself  the  responsibility 
of  allowing  a  departure  from  the  usual  practice  here,  and  elsewhere, 
"that  you  should  produce  all  the  subscribing  witnesses — a  sound 
practice,  for  the  validity  of  many  wills  has  been  determined  upon  the 
evidence  of  the  minority  of  witnesses.  I  shall  not  decree -publication ; 
CLud  if  you  choose,  when  the  term  probatory  has  expired  and  publica- 
tion regularly  passed,  to  go  to  a  hearing  without  having  produced  this 
^^^itness,  you  must  run  the  risk  of  any  objection  which  may  then  be 
'taken. 


COUBT  OF  ARCHES. 

Williams  v,  Williams.^ 

July  1,  1852. 

Appeal — Practice  of  Court  below —  Vivd  voce  Evidence. 

Where  it  is  the  practice  of  the  court  below  to  admit  vtvd  voce  eridence,  the  court  of  appeal 
will  proceed  apon  that  evidence  as  contained  in  the  jadge*8  notes,  and  not  direct  the  pro- 
ceedings to  commence  <ie  novo. 

This  was  an  appeal  in  a  testamentary  cause  from  the  Consistorial 
CTourt  of  St  David's,  where  both  parties  had  pleaded,  and  examined 
and  cross-examined  witnesses.  On  the  process  being  transmitted,  it 
appeared  that  the  evidence  had,  as  was  the  practice  in  tiiat  court, 
been  given  vivd  voce^  and  was  contained  in  the  judge's  notes.  On 
the  case  being  opened, 

Addams  and  Haggard^  for  the  appellant,  objected  to  the  reception 
of  the  evidence  so  taken,  and  contended,  that  the  proceedings  having 
been  in  that  respect  irregular,  the  cause  should  commence  de  novo  ; 
and  they  cited  Jones  v.  lamoldy  2  Lee,  568. 

Bat/ford  and  Deane^  for  the  respondent.  The  practice  of  the  court 
is  to  take  the  evidence  in  this  manner ;  it  was  so  in  Williams  v. 
Oeorge,  3  Curt  343 ;  but  both  sides  have  committed  the  irregularity, 
if  it  be  one ;  and  an  irregularity  is  cured  by  acquiescence  or  consent. 
Parkes  v.  ParkeSy  not  yet  reported. 

Sir  J.  DoDSON  having  expressed  his  opinion  that  the  objection  could 
not  be  sustained  against  the  practice  of  the  court  and  consent  of 
both  parties,  the  appeal  on  the  merits  was  abandoned,  and  the  sen- 
tence affirmed. 


1  16  Jur.  954. 
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In  the  Goods  of  William  HindsJ 

December  8,  1852. 

1  Vict.  c.  26,  5.  9  —  Subscription  in  Margin  againsi  AUerationj  bg 

initials  of  subscribing  Witnesses^ 

In  1847,  A.  regnlaiy  executed  his  will :  two  years  afterwards  he  made  an  iittei£nieatiiaii 
the  will,  in  the  maiig;in  of  which  and  opposite  the  interlineation,  he  and  tiie  subBcribfeg 
witnesses  to  the  will  placed  their  initials :  — 

Hdd,  that  the  interlineation  was  to  form  part  of  the  probate. 

The  deceased  executed  his  will  in  October,  1847,  w^hen  oertais 
alterations  were  noticed.  In  1849  he  sent  for  the  same  persons  who 
had  attested  and  subscribed  the  will  at  its  execution,  and  pointed  out 
to  them  an  interlineation  of  four  lines,  and  he  then  in  their  joiat 
presence  placed  his  initials  in  the  margin  opposite  the  interlineatioii, 
and  they  thereupon,  and  in  his  presence,  placed  their  initials  belov 
his.  At  his  death  the  interlineation  was  obliterated,  and  other  alter- 
ations appeared  in  the  wilL 

Curteis  moved  the  court  to  decree  probate  of  the  will,  witii  the 
alterations  proved  to  have  been  made  before  the  first  execution,  and 
with  the  interlineation.  In  support  of  this  part  of  his  motioQ  be 
cited  The  Goods  of  Amiss^  2  Robert  116,  in  which  the  word  ^  agoft* 
ture"  in  the  act  had  been  held  to  be  satisfied  by  a  mark  or  ini&Js; 
The  Goods  of  Wingrove^  13  Jur.  71,  in  which  an  alteration  was  hdd 
to  be  well  made  where  the  names  of  the  testator  and  witnesses  were 
in  the  margin ;  and  The  Goods  of  Christian^  2  Robert.  110,  where  the 
will  was  signed  by  the  witnesses  with  their  names,  but  a  codicil  exe- 
cuted immediately  afterwards  to  supply  an  omission  in  the  will  was 
subscribed  by  the  same  witnesses  with  their  initials  only,  and  probate 
of  it  decreed.    * 

Sir  J.  DoDsoN,  upon  the  authority  of  2%e  Goods  of  CSirisHasL,  de- 
creed probate  of  the  will,  with  the  interlineation,  and  also  with  the 
alterations  made  before  the  first  execution,  but  without  the  erasure 
of  the  interlineation  and  the  other  alterations. 


1 16  Jur.  1161. 


BOCLESLISTICAI-  OOIHTS.  ISSt  «» 

Jk  ft  lIltaiiOL 

la  die  Goods  of  R  Wiumt,^ 


aggiiniiiBi  C  F.  W.  fiTwtiawi  cf  ber  mill  «&<  ift  «»«  1^  f^witM  Ve  ^i^hrMiA^  ^)r  <S))Mr 
TTwnyaHr  of  Msatis:^  m  ibe  watt  of  ter  dfcieiKi&.tkcia  K.  K.  W.  td  «<t  okIv  4«Ki^  f«^ 
as  C.  F.  W.  fAtftE  be  miAAit  J^gaafl,  «r  xMapiMe  «f  iMa^c  ft^im  m^  o^mt  cfi»^.  l\ 


BuxABBTH  WiuiOT,  by  her  will,  dated  the  23d  May,  1S44>  mftcit 

grruig  Tarioos  legacies,  bequeathed  the  lesidoe  of  her  pcouerty  to  her 

nephew,  Charies  Foley  Wilmot,  and  then  declared  as  follows:— »«^  t 

Bomui&te!,  eoostitate,  and  appoint  my  said  nephew,  Charter  Pol^y 

"Wilinot  exccntor  of  this  my  will ;  bat  in  case  the  said  Charies  Foley 

IK'ilniot  shall  happen,  at  the  time  of  my  decease,  to  be  abroad*  or^ 

firom  any  other  cause,  incapable  of  acting  as  such  executor,  then  and 

in  sach  case  I  appoint  my  said  nephew,  Eardley  Nicholas  Wiimot 

executor,  to  act  only  daring  such  time  as  the  said  Charles  Foley 

'Wilmcyt  shall  be  resident  abroad,  or  otherwise  incapable  of  acting  as 

aforesaia"     Charles  Foley  Wiimot  died  on  the  33d  March,  1S5%  in 

the  lifetime  of  the  testatrix.   The  testatrix  died  in  the  month  of  Sep* 

tembor,  1852. 

Prali  moved  the  court  to  decree  probate  to  Eardlev  Nicholas  Wil* 
mot  as  substituted  executor.  If  Charies  Foley  Wiimot  had  died 
abroad  after  the  death  of  the  testatrix,  and  probate  had  been  grantcd| 
as  it  might  regularly  have  been  in  that  case,  to  Eardley  Nicholas 
Wiimot,  such  probate  would  not  have  been  called  in  on  the  death  of 
Charles,  but  Eardley  would  have  continued  to  act ;  then  why  should 
he  not,  looking  at  the  intention  of  the  testatrix,  and  the  words  in 
which  the  intention  is  expressed,  take  the  grant  now  7  The  osbo 
was  within  Swinb.  Wills,  p.  4,  s.  19—"  Wheresoever  it  is  likely  that 
the  testator  would  have  substituted  in  the  case  not  expressed,  If  he 
had  remembered  the  same,  as  well  as  in  the  case  expressed,  there  the 
substitute  is  to  be  admitted  as  if  the  same  case  had  been  expressed/' 

Sir  J.  DoDsoN.  Eardlev  Nicholas  Wiimot  is  to  act  only  during 
such  time  as  Charles  shall  be  resident  abroad,  or  otherwise  inrnpalitn 
of  acting  as  aforesaid — that  is,  from  any  other  cause.  Thusn  Insi 
words  are  very  large ;  and  though  I  have  some  hesitation  In  Cuming 
to  that  decision,  I  think  1  may  grant  the  motion. 


U7jisnl036« 
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•        • 


COURT  OP  ARCHES. 

The  Office  of  the  Judge  promoted  by  The  Bishop  of  Hebefobs 

V.  Thompson.^ 

December  4,  1852,  and  January  19, 1853. 

3  <^  4  Vict  c.  86,  {Church  Discipline  Ad)  —  Limilatian  of  Time  for 

instituting  Proceedings. 

To  a  citation  against  a  clerk  in  holy  orders,  under  the  Chordi  Discipline  Act,  tbe  derk  a^ 
peared  under  protest,  on  several  grounds  :  first,  that  the  3d  section  limited  the  siaoks  of 
parties  complaining  to  one ;  secondly,  that  the  charges  were  laid  between  Mardi,  1820, 
and  June,  1 851,  the  letters  of  reauest  were  not  sent  to  the  Court  of  Appeal  tiH  after  the  Sd 
May,  1852 ;  thirdly,  that  the  bishop  of  the  diocese  could  not  sobstitate  himself  for  &e  ori- 
ginal promoters;  fourthly,  that  the  offences  being  charged  between  March,  l850,aiKi  Jsbci^ 
1851,  and  the  decree  being  dated  September,  1852,  the  offences  may  hare  been  commiEtti 
more  than  two  years  before  the  institution  of  the  suit  in  the  Court  of  Arches,  the  p»- 
oeedlngs  there  being  viewed  as  original  proceedings :  — 

Eddy  that  the  first,  second,  and  third  objections  failed,  but  that  the  fonr^  was  a  good  ob> 

jection ;  and  the  clerk  was  dismissed. 

This  was  aproceeding  under  the  Church  Discipline  Act  against  a 
clergyman.  The  first  inquiry  took  place  before  cornmissioners  ia  the 
diocese,  who  having  reported  that  there  were  primd  facie  grouods  fa 
instituting  proceedings,  the  case  was  sent  by  letters  of  request  to  the 
Court  of  Appeal  of  the  province.  A  citation  accordingly  issued  from 
that  court,  to  which  an  appearance  was  given  on  behalf  of  the  clezk 
cited,  but  under  protest,  on  the  several  grounds  which  are  referred  to 
in  the  judgment. 

Addams  and  OurteiSf  in  support  of  the  protest. 

Bayford  and  Twiss^  contrtL 

Sir  J.  DoDsoN*.  In  this  case,  in  consequence  of  letters  of  request 
from  the  Bishop  of  Hereford,  a  decree  issued  from  the  registry  of  this 
court,  citing  the  Rev.  E.  Thompson  to  appear.  The  decree  is  dated  oa 
the  20th  September,  1852 ;  it  was  served  on  the  1st  October  in  the 
same  year,  and  returned  on  the  2d  November.  The  decree  begins 
by  reciting  the  letters  of  request,  to  the  effect  that  application  had 
been  made  to  the  bishop  by  certain  persons  therein  named,  one  of 
whom  is  stated  to  be  church-warden  of  Kington,  complaining  and 
charging  that  the  Rev.  E.  Thompson,  D.  D.,  vicar  of  Kington,  had 
within  two  years  then  last  past  been  guilty  of  conduct  and  demeanor 
unbecoming  a  clergyman,  by  having  within  two  years  last,  to  wit, 
between  March,  1850,  and  June,  1851,  harbored  and  kept  in  the  vica^ 
age-house  (taking  it  to  be  in  the  diocese  of  Hereford,)  one  H.  S.  A. 
M.  B.,  being  a  notoriously  lewd  and  unchaste  woman ;  and  also  by 


1 17  Jur.  190. 
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hsLvi  ng  at  divers  times  within  the  said  period,  in  the  said  vicarage  hoase, 
a.nd  in  divers  other  places  within  the  said  diocese,  been  guilty  of  adulte- 
ry, lew^dness,  incontinence,  and  indecency  with  her;  and  by  having  with- 
in the  same  period  improperly,  and  contrary  to  the  canons,  admitted 
her  to  the  holy  communion ;  and  praying  that  the  bjshop  would  issue, 
or  cause  to  be  issued,  in  pursuance  of  the  act  3  &  4  Vict  c.  86,  a 
commission  for  the  purpose  of  making  inquiry  as  to  the  grounds  of 
the  said  charges :  and  further  reciting  that  the  Bishop  of  Hereford, 
being  at  the  time  patron  of  the  vicarage,  upon  the  13th  December, 

1851,  did,  pursuant  to  the  act,  refer  the  application  to  the  Lord  Arch- 
bishop of  Canterbury;  that  the  archbishop  did,  on  the  1st  January, 

1852,  issue  a  notice  under  his  hand  to  Dr.  Thompson,  of  his  intention 
to  issue  a  commission,  pursuant  to  the  act,  which  notice  contained 
an  intimation  of  the  nature  of  the  offences,  together  with  the  names, 
additions,  and  residences  of  the  complainants,  which   notice   was 
served  on  Dr.  Thompson  on  the  3d  January,  1852 ;  that  on  the  20th 
January,  1852,  the  archbishop  issued  a  commission :  that  one  of  the 
commissioners  issued  a  notice  of  the  time  and  place  when  and  where 
the  commissioners  would  meet,  and  this  notice  was  duly  served  on 
the  13th  March,  1852 :  that  the  commissioners  did  accordingly  meet 
at  Hereford  on  Tuesday,  the  13th  April,  1852,  and  on  the  four  follow- 
ing days,  and  also  on  Monday,  the  19th  April,  and  examined  witnesses 
on  oath  in  support  of  the  charges,  and  also  for  the  defence.  Dr.  Thompson 
and  his  agent  being  present :  that  upon  the  said  19th  April  one  of  the 
commissioners  openly  declared  that  they  were  unanimously  of  opinion 
that  there  were  sufficient  prima  facie  grounds  for  instituting  further 
proceedings  against  Dr.  Thompson:  that  the  bishop  has  since  the 
15th  May  ceased  to  be  patron  of  the  living,  and  that  by  reason  there- 
of the  archbishop,  on  the  20th  May,  transmitted  to  the  bishop  the 
report  and  proceedings,  and  that  they  were  deposited  in  the  registry 
of  the  bishop,  pursuant  to  the  act:  and  further  reciting  that  the 
bishop  had  thought  fit  to  institute  further  proceedings  thereon,  and 
to  send  the  case,  by  letters  of  request,  to  the  Court  of  Appeal  of  the 
province  —  that  is,  to  this  court     The  decree,  after  these  recitals, 
calls  on  Dr.  Thompson  to  make  his  appearance,  and  to  answer  to 
certain  articles  in  the  usual  way,  for  having  offended  against  the  laws 
ecclesiastical. 

Then  comes  the  praesertim  —  a  specification  of  what  he  was  to 
appear  for,  and  more  especially  for  having,  some  time  between  the 
months  of  March,  1850,  and  June,  1851,  harbored  and  kept  in  the 
vicarage-house  of  Kington  aforesaid  the  said  B.,  describing  her  by 
her  cbristain  name  as  before,  a  notoriously  lewd  and  unchaste  woman, 
and  for  having  within  the  period  aforesaid  been  guilty  of  indecencies, 
and  committed  adultery  with  her,  and  for  having  administered  to  her 
the  holy  communion.  This  was  the  decree  that  was  served  on  Dr. 
Thompson,  and  to  this  decree,  thus  served  upon  him,  he  has  given  an 
appearance,  but  an  appearance  under  protest,  denying  the  jurisdiction 
of  the  court.  And  with  respect  to  the  time  at  which  this  objection  is 
taken,  denying  the  jurisdiction  of  the  court,  I  am  clearly  of  opinion 
that  he  has  taken  it  at  the  right  time.     Supposing  the  court  has  no 
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jurisdiction  to  entertain  the  question,  it  is  advantageoas  to  both  par- 
ties that  the  objection  should  be  taken  at  as  early  an  occasion  ts 
possible.  I  am,  therefore,  of  opinion,  that  in  that  respect  Dr.  Tbom;^- 
son  is  perfectly  correct  He  was  bound  to  appear ;  be  baa  appeared 
under  protest,  and  prayed  to  be  dismissed. 

The  appearance  having  been  so  given  for  him,  he  was  assigned  to 
extend  this  protest  according  to  the  usual  and  ordinary  practice;  aid 
this  has  accordingly  been  done  by  him,  but  in  a  very  brief  manner 
indeed  ;  because  the  way  in  which  the  protest  has  been  extended  on 
behalf  of  Dr.  Thompson  really  gives  the  court  no  more  informatkn 
than  might  have  been  given  verbally,  since  it  merely  recites  the  23d 
section  of  the  Church  Discipline  Act,  by « which  it  is  enacted,  that  no 
clerk  in  holy  orders  shall  be  proceeded  against  criminally  otherwiie 
than  is  provided  for  by  that  act ;  and  further,  that  it  plainly  appeaxs 
upon  the  face  of  the  decree,  that  the  suit  has  not  been  sent  here 
according  to  the  true  intent  and  meaning  of  that  statute.  He  don 
not  condescend  to  particularize,  or  to  set  forth  in  what  respect  the 
course  which  has  been  pursued  by  the  bishop  differs  from  the  mode 
prescribed  by  the  statute ;  he  contents  himself  with  this  general  aver- 
ment. That  Dr.  Thompson  is  correct  in  his  position  of  law,  that  no 
clerk  in  holy  orders  can  be  proceeded  against  criminally  in  aa  eccl«i- 
astical  court  otherwise  than  is  provided  by  the  Church  Discipline 
Act,  there  can  be  no  doubt.  But  the  question  which  the  court  has 
to  decide  is,  whether  the  tenor  of  the  statute  has  not  been  complied 
with  in  this  case.  Various  objections  have  been  raised  by  counsel, 
and  it  is  upon  the  validity  of  the  objections  so  taken  —  not  set  forth 
in  the  act  on  petition,  except  in  the  general  way  ^-  which  I  have 
stated  that  I  have  to  decide. 

The  first  objection  taken  by  counsel  was  as  to  the  number  of  per- 
sons who  made  the  complaint  to  the  bishop,  and  upon  whose  com- 
plaint the  inquiry  before  the  commissioners  was  founded.  It  was 
said  there  were  thirteen  or  fourteen  -— and  there  might  as  well  have 
been  1300  or  1400  —  that  one  alone  was  sufficient,  and  one  alone 
was  proper.  The  3d  section  of  the  statute  says,  that  *^  it  shall  be 
lawful  for  the  bishop,  upon  any  party  complaining,  to  issue  a  com- 
mission ; "  so  that  this,  as  it  was  stated  by  counsel,  is  in  the  singular 
number ;  but  there  is  nothing  to  show  that  he  may  not  do  it  on  the 
complaint  of  more  persons  than  one,  nor  can  I  see  that  any  disad- 
vantage is  sustained  by  the  party  proceeded  against  in  consequence 
of  there  being  more  than  one.  The  bishop  has  a  right,  it  is  quite 
clear  from  another  section  of  the  act,  to  act  not  only  on  the  informa- 
tion of  a  party,  but  of  his  own  mere  motion.  I  am,  therefore,  of 
opinion  that  this  objection  does  not  give  any  just  foundation  for  dis- 
missing Dr.  Thompson  from  the  present  suit. 

The  next  objection  was  as  to  the  delay  that  occurred  in  the  earlier 
part  of  the  proceedings  in  this  case.  Now,  the  offences  are  charged 
to  have  been  committed  between  the  months  of  March,  1850,  and 
June,  1851,  and  thence  the  counsel  infer,  and  perhaps  properly,  that 
the  complaint  was  made  to  the  bishop  by  these  parties  as  early  as  the 
month  of  June,  1851,  that  being  the  last  period  mentioned  as  to  any 
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of  the  offences  having  been  committed;  and  then  it  is  said,  that  the 
bishop  did  nothing  until  the  month  of  December,  1851 ;  and  certain- 
ly there  is  some  sort  of  delay  here  from  June,  1851,  to  December, 
1851.  Whether  the  complaint  was  actually  made  as  early  as  June, 
1851,  does  not  appear,  nor  the  precise  day  when  the  complaint  was 
made  to  the  bishop.  The  next  proceeding  seems  to  have  gone  on 
ivith  considerable  speed,  as  rapidly  as  it  could  well  be  effected.  Some 
difficulty  might  have  arisen- in  consequence  of  the  bishop  being  patron 
of  the  living  then.  He  could  not,  under  the  terms  of  the  act,  issue  a 
commission,  and  it  was  necessary  that  he  should  make  an  application 
to  the  Archbishop  of  Canterbury.  The  archbishop,  I  think,  seems  to 
have  proceeded  with  all  due  speed.  Upon  the  1st  January  —  com- 
plaint having  been  made  to  him  in  December  —  the  notice  was  issued 
of  a  commission ;  upon  the  3d  January  that  notice  was  served  on 
Dr.  Thompson;  and  upon  the  20th  of  the  same  month  of  January, 
the  commission  of  inquiry  actually  issued  from  the  archbishop; 
therefore  every  diligence  was  used  in  that  part  of  the  case.  Then, 
npon  the  13th  March,  the  notice  was  given  from  the  commissioners 
to  Dr.  Thompson,  and  upon  the  18th  April  the  meeting  took  place. 
They  sat  for  several  days,  and  upon  the  19th  April  they  made  an 
nnanimous  report  that  there  was  ground  for  further  proceedings. 
Upon  the  22d  May  this  report  was  sent  to  the  bishop's  registry  — 
the  bishop  himself  having  ceased  to  be  patron  of  the  living  upon  the 
15th  of  the  said  month  of  May.  The  archbishop  had  then  no  more 
to  do  with  it.  According  to  the  tenor  of  the  act  —  the  undisputed 
construction  of  it  in  that  respect  —  the  report  was  sent  to  the  regis- 
try of  the  bishop,  and  then  the  bishop  issued  his  letters  of  request  to 
this  court,  in  order  that  further  proceedings  might  be  instituted  here. 
I  think  the  learned  counsel  who  took  this  objection,  and  took  the 
objection  with  regard  to  the  number  of  parties  complaining,  admitted, 
towards  the  close  of  his  argument,  that  he  did  not  think  either  of 
these  could  be  fatal— ^  he  did  not  seem  to  depend  upon  them  ;  and  I 
do  not  think  it  is  necessary,  therefore,  that  I  should  make  any  fur- 
ther observations  upon  these  parts  of  the  case. 

Then,  again,  it  was  said  that  the  bishop  had  no  ri^ht  to  substitute 
himself  for  the  complainants  or  promoters  when  he  issued  these  let- 
ters of  request.  But  the  13th  section  provides  that  the  bishop  may 
himself  send  the  cause  by  letters  of  request  The  next  serious  objec- 
tion—  there  were  minor  objections,  not  indeed  much  insisted  on  — 
was,  that  the  decree  did  not  specify  the  places  in  which  some  of  the 
offences  were,  as  alleged,  committed.  But  the  decree  calls  upon  the 
party  proceeded  against  to  answer  more  especially  for  Having,  some 
time  between  the  months  of  March,  1850,  and  January,  1851,  har- 
bored and  kept  in  the  parsonage  house  of  Kington  the  said  B.,  a 
notoriously  lewd  and  unchaste  woman,  and  for  having  within  the 
period  aforesaid  been  guilty  of  indecencies,  and  committed  adultery 
with  her,  and  for  having  administered  to  her  the  holy  communion. 
It  is  argued  that  all  these  offences  might  have  been  committed  else- 
where than  in  the  parsonage  house,  and  not  necessarily  within  the 
diocese  of  'Hereford,  and  that  Dr.  Thompson  is  not  called  upon  to 
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defend  himself  against  charges  so  laid.  But  the  answer  ia,  that  the 
charges  at  the  end  of  the  decree  are  to  be  taken  with  reference  to  the 
preceding  parts,  which  specifically  set  forth  all  these  offences  were 
committed  within  the  parish  of  Kington ;  and  that  the  instramem  is 
to  be  taken  together,  and  not  separately,  one  part  from  another.  Nor 
can  there  be  a  reasonable  doubt  of  what  the  intention  v^s. 

Bat  supposing  I  conld  not  notice  some  of  the  charges  because  not 
specifically  averred  to  have  taken  place  in  the  diocese  of  Herefoid, 
yet  others  at  least  of  the  charges  are  so  laid,  because  it  is  alleged  that 
some  of  the  offences  were  committed  in  the  vicarage  house,  and  the 
vicarage  house  is  averred  to  be  within  the  diocese  of  Hereford.    li^ 
therefore,  the  objection  were  well  founded  in  respect  to  other  charges, 
I  could  not  dismiss  the  clerk  from  answering  charges  laid  as  o^m- 
mitted  within  the  diocese,  and  the  objection  would  not  be  fatal  to 
the  whole  case,  but  to  parts  only.     Breeks  v.  Woolfrey  1  Curt  SSI, 
is  clearly  distinguishable.     The  only  question  there  was,  whether  the 
party  cited  had  been  guilty  of  an  offence  against  the  laws  ecclesiaa- 
tical,  and  the  court  was  of  opinion  that  no  offence  had  been  commit- 
ted.    The  real  objection  here  turns  upon  the  time  when  the  suit  was 
instituted  in  this  court     The  decree  is  dated  on  the  20th  September, 
1852,  and  returned  on  the  2d  November.     The  offences  were  charged 
to  have  been  committed  between  the  months  of  March,  1850,  and  Jane, 
1851.     They  may  all,  therefore,  have  been  committed  more  than  two 
years  before  the  suit  began  or  was  instituted  here.     It  is  not  alleged 
that  they  continued  to  June,  1851,  but  that  they  were  committed 
between  March,  1850,  and  June,  1851.     What,  then,  are  the  provi- 
sions of  the  act  on  the  question  of  time  ?     The  20th  section  enacts, 
'  that  every  suit  or  proceeding  shall  be  commenced  within  two  years 
after  the  commission  of  the  offence  in  respect  of  which  the  suit  or 
proceeding  shall  be  instituted."     This  is  a  positive  enactment,  and  it 
is  strengthened  by  the  words  which  follow  —  "  and  not  afterwards." 
Taiung  the  section  as  it  stands,  it  is  clear  that  Dr.  Thompson  coold 
not  be  proceeded  against  for  the  offences  charged  against  him  in  ibis 
decree,  they  not  having  been  alleged  to  have  been  committed  withia 
two  years. 

But  it  is  said  that  I  must  not  take  this  section  by  itself,  but  roost 
construe  it  with  reference  to  other  parts,  and  thus  collect  the  intention 
of  the  legislature.  I  admit  the  rule  to  be  well  founded,  and  true  in 
some  cases ;  where,  for  instance,  there  is  any  ambiguity  in  the  statute, 
or  it  be  an  old  statute,  as  distinguished  from  a  recent  statute.  But 
how,  even  applying  the  rule,  does  it  turn  out  on  the  present  occasion? 
The  4th  section  enacts,  <<  that  it  shall  be  lawful  for  the  said  commis- 
sioners, or  any  three  of  them,  to  examine  upon  oath,  and  so  forth,  for 
the  purpose  of  fully  prosecuting  the  inquiry,  and  ascertaining  w^hether 
there  be  sufficient  ground  for  instituting  further  proceedings."  These 
further  proceedings  are  mentioned  in  several  other  parts  of  the  act; 
and  it  is  said  that  the  suit  in  this  court  is  not  an  original  or  distinct 
proceeding,  but  a  mere  continuation  of  the  first  proceeding  — » that  is, 
of  the  commission  of  inquiry,  which  was  instituted  within  the  two 
years.    I  cannot  come  to  this  conclusion,  though  certainly  there  may 
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"be  some  want  of  clearness  as  to  what  is  meant  in  some  sections  of 
the  act  by  **  proceeding  "  and  "  suit."     The  words  are  in  this  section 
so  express,  "  that  every  suit  or  proceeding  shall  be  commenced  within 
two  years  after  the  offence  committed,  and  not  afterwards, "  that  I  con- 
sider myself  bound  to  decide  upon  them  as  they  stand,  and  I  ought 
not  to  attempt  to  do  away  with  them  by  a  reference  to.  expressions 
"which  may  be  found  in  other  sections.     This  is  still  more  strongly 
incumbent  upon  me  in  a  criminal  suit  like  the  present,  in  which  the 
party  accused  is  to  have  the  benefit  of  a  doubt,  and  the  duty  of  the 
court  is  to  lean  in  mUiorem  partem.    But,  in  truth,  I  have  no  doubt. 
The  further  proceedings  are  to  be  according  to  the  law  and  practice 
of  this  court  —  that  is,  they  commence  by  the  issue  of  a  decree,  which 
founds  a  new  suit  —  a  fresh  proceeding  —  however  it  may  be  in  fur- 
therance of  other  proceedings ;  and  this  new  suit  must  commence 
within  two  years.     I  am  therefore  of  opinion  that  the  objection  as  to 
time  is  well  founded.     I  sustain  the  protest,  and  dismiss  Dr.  Thomp- 
son from  further  observance  of  justice  in  this  case ;  but  I  make  no 
order  as  to  costs. 
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ABANDONMENT. 

See  Insurancb. 

ACCEPTANCE. 
CfBQl  of  Exchanged]  See  Bill  or  Exchangb. 

ACKNOWLEDGMENT. 
See  LmrrATioiTS. 

ACROSS. 

Meaning  of  the  teord.^  See  Railways. 

ACQUIESCENCE. 
See  Insurance. 

ACTION. 

1.  For  Salvage.'^  In  an  action  for  salvage  services,  it  appeared  that  the  plaintiff',  beiaf 
a  common  sailor,  was  ordered  by  the  captain  of  his  own  ship  to  go  in  a  boat  with 
others,  for  a  distance  of  fourteen  miles,  to  the  assistance  of  anotner  vessel,  which  ms 
stranded  on  the  bar  of  a  river,  and  to  place  himself  under  the  command  of  thd 
captain  of  that  other  vessel :  — 

HeMj  that  under  those  circumstances  he  could  not  maintiun  an  action  against  the  own- 
er of  the  vessel  saved,  for  the  personal  services  which  he  had  rendered.  Lipmn  t. 
Harmon,  208. 

2.  Notice  of]  Statute  7  &  8  Vict.  c.  19,  s.  1,  after  redling  that  *<  courts  are  holden  in 
and  for  sundry  counties,  hundreds,  and  wapentakes,  honors,  manors,  and  other  lord- 
ships, liberties,  and  franchises,  having  by  custom  or  charter  jurisdiction  for  the  reco- 
very of  debts  and  damages  in  personal  actions,  and  in  many  places  great  extnitioo 
is  practised  under  color  of  the  process  of  such  courts,"  enacts,  **  that  the  judge  oi 
every  such  court  shall  have  power  to  appoint  bailiffs  of  the  said  courts,  and  that 
they,  and  no  other  persons,  should  serve  summonses,  writs,  and  other  processes; 
provided  always,  that  this  act  shall  not  extend  to  prevent  any  process  from  Being 
executed  by  any  high  sheriff*  or  high  bailiff'."  Sect  9  enacts,  (inter  aUa)  that  in 
case  of  actions  brought  a^nst  such  oailiffs  for  any  thing  done  in  dischaj^  of  their 
duty  as  bailiffs,  one  monu's  notice  of  such  action,  and  of  the  cause  ther^n^  should  be 
gpiven :  — 

Quere,  whether  the  Borough  Court  of  Record  of  Birmingham  is  a  court  within  thd  1st 
section  of  the  above  act     Tarrent  v.  Baker ,  368. 

3.  A  person  acting  for  a  sergeant-at-mace,  who  was  appointed  by  the  corporation,  as 
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his  follower  in  the  execution  of  writB,  without  having  any  appointment,  is  not  either 
dejure  or  de  facto  a  bailiiOf  appointed  by  the  Judge  within  tne  statute.    lb. 

Right  of — at  Common  Zoto.]     See  Ships  and  SHiPPiNa. 
To  recover  Money  paid.^  See  Money  Paid. 

See  CoNTBiBUTioN.    Mastes  aki>  Servant.    ^Neglioence.    Nuisance. 

ADMINISTRATION. 

1.  I^exl  ofKinJ]  The  residuary  legatee  and  next  of  kin  of  a  testator  has  a  right  to 
administration  with  the  will  annexed,  in  opposition  to  a  creditor,  though  the  estate 
IS  alleged  to  be  insolvent,  and  the  creditor  is  supported  by  the  other  creditors  of  the 
estate.     Crane  v.  Rebello,  59S. 

.2.  Appointment  of  Executor,']  E.  W.  appointed  C.  F.  W.  executor  of  her  will,  and  in 
case  he  should  be  abroad,  or  otherwise  incapable  of  acting,  at  the  time  of  her  de- 
cease, then  E.  N.  W.  to  act  only  during  such  time  as  C.  F.  W.  shall  be  resident 
abroad,  or  incapable  of  acting  from  any  other  cause.  C.  F.  W.  died  in  the  lifetime 
of  testatrix.  Probate  grant^  to  £.  N.  W.  as  substituted  executor.  Wilmot  in 
re,  609. 

ADMISSION. 
Effect  of  J]  .  See  Bill  of  Exchange. 

AFFIDAVIT. 

AitachmentJ]  The  affidavit  upon  which  a  rule  nisi  for  an  attachment  for  not  paying 
a  sum  awarded  by  an  arlatrator  is  moved  for,  must  directly  negative  the  payment 
of  the  money  at  the  particular  time  and  place  mentioned  in  the  award.  Oldacre  v. 
Smith,  242. 

Fbr  a  New  TrialJ]  See  New  Tbial.    Payment. 

AGENT. 
Liable  to  Principal  for  Negligence."]  See  Negligence. 

See  Sale. 

AGREEMENT. 
See  Contract. 

ALTERATIONS. 
In  WUls.]  See  Wills. 

AMEITDMENT. 

1.  Payment  into  Court.]  The  plaintiff  having  agreed  to  act  at  the  defendant's  theatre 
fbr  the  season  of  1853,  which  ended  in  Septeinber,  at  8/.  per  week,  and  having  been 
dismissed,  brought  an  action  on  the  23d  of  April,  for  a  wrongful  dismissal,  claiming 
to  receive  32/.  ror  four  weeks'  salary  up  to  that  da^.  The  defendant  pleaded  pay- 
ment into  court  of  32/.,  to  which  the  plaintiff  rephed,  taking  that  sum  out  of  court, 
undnr  the  mistaken  supposition  that  he  would  be  afterwards  entitled  to  recover  for 
each  week's  salary  as  it  should  become  due.  Having  discovered  his  mistake,  he  ap- 
plied to  a  judge,  who  made  an  order  for  setting  aside  the  replication,  the  plaintiff  pay- 
ing the  costs,  and  repaying  the  money  received  out  of  court  and  costs,  the  plaintiff  to 
be  at  liberty  to  amend  the  declaration  and  particulars,  and  the  defendant  to  plead 
de  novo: — 

Held,  that  the  judge  exercised  a  proper  discretion  in  making  the  order.  Emery  t. 
Webster,  415. 

2.  Striking  out  one  Defendant.]  A  judge  made  an  order  for  amending  the  declaration, 
by  strilung  out  one  of  the  defendants,  the  other  to  be  at  liberty  to  plead  the  non- 
joinder of  a  co^efendant  in  abatement,  and  also  de  novo.    The  plaintiff  had  pre- 
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Tiously  brought  an  action  acainst  the  defendants  for  some  part  of  the  saiDe  soljeci- 
matter,  but  miled  to  prove  the  joint  liability  of  the  defendants ;  and  on  an  app&ea- 
tion  for  a  new  trial,  on  the  ground  of  surprise,  stated  that  he  could  have  proved  the 
joint  liability'  of  the  defendants.  On  that  occasion  the  court  refused,  after  the  tria], 
to  amend  by  striking  out  the  name  of  one  defendant  The  pl^ntiff,  in  sapport  of  Ui 
present  application  to  amend,  stated  that  the  evidence  to  be  adduced  in  the  present 
case,  was  similar  to  that  relied  on  on  the  other  trial :  — 
Held,  that  the  judge  was  right'  in  ordering  the  amendment.  Cou^um  t.  Weerimg^ 
467. 

See  Ornne  t.  Galloway,  521. 

APPRENTICE. 

1.  Indenture  —  Validity  of. J  Certain  rules  issued  by  the  Poor  Law  Commiasionen  (or 
regulating  the  binding  of  parish  apprentices,  provided,  by  article  5,  that  no  penoo 
above  the  age  of  fourteen  sliould  be  oound  without  his  consent^  and  no  child  nude? 
sixteen  should  be  bound  without  the  consent  of  the  &ther,  or  (if  he  was  dead) 
of  the  mother  of  such  child ;  provided  that  where  such  parent  should  be  tniis- 
ported,  &c.,  such  consent  should  he  dispensed  with.  Article  15  provided,  that  the 
mdenture  should  be  executed  in  duplicate  by  the  master  and  guardians,  and  shooJd 
not  be  valid  unless  signed  by  the  apprentice  without  assistance,  and  that  the  coiEisect 
of  the  parent  when  requisite  should  be  testified  b^  his  signing  the  indenture ;  and 
where  such  consent  was  dispensed  with  under  article  5,  the  cause  of  such  dispensa- 
tion should  be  stated  at  the  foot  of  the  indenture.  They  also  required  that  the  jai> 
tices  who  allowed  the  binding  should  certify  at  the  foot  of  the  indenture  that  they  had 
examined  and  ascertained  that  these  rules  had  been  complied  with.  An  indentoc 
binding  a  poor  child,  purported  on  its  &ce  to  be  signed  by  the  apprentice  *^  withoot 
aid  or  assistance,"  ana  there  was  a  certificate  of  a  magistrate  at  tne  foot,  as  required 
by  the  above  rules.  There  was  nothing  on  the  &ce  of  the  indenture,  nor  was  any 
evidence  adduced,  to  show  whether  the  mdenture  had  been  executed  in  duplicate,  or 
the  apprentice  or  his  parents  had  consented  to  the  binding,  nor  was  anj  cause  of 
such  consent  beins  dispensed  with  stated  in  the  indenture :  — 

Held,  that  these  regmations  were  merely  directory  and  that  the  (Hnission  to  comply  with 
them  (if  establisned)  would  not  afiect  the  vahdity  of  the  indenture ;  and  tlat  the 
certificate  of  the  magistrate  afforded  a  presumption  that  the  rules  had  been  properiy 
complied  with.    Eegina  v.  St,  Maryy  161. 

2.  Indentures,']  In  covenant  against  a  surety  on  an  indenture  of  apprenticeship  of  A 
to  serve  B.  and  C,  the  defendant  pleaded  that  there  never  were  or  was  any  aerrioe 
or  services  for  A.  to  perform  to  or  for  the  plaintifis  joindy. 

To  this  plea  the  plaintins,  setting  out  the  indenture,  whereby  the  defendant  coTenanted 
for  the  service  of  A.  as  apprentice  to  "  B.,  of,  &c.,  surgeon,  and  C.,,of,  &C.,  suigeon 
and  apothecary,"  replied,  that,  at  the  time  of  the  execution  of  the  indenture,  the 
plaintifis  were  not  in  partnership,  nor  did  they  carry  on  business  j(untly  or  on  the 
same  premises,  but  that  they  carried  on  business  wholly  separate  and  apart  &om  and 
independent  of  each  other,  which  the  defendant,  at  the  time  of  executing  the  inden- 
ture, well  knew,  and  that  the  plaintifis  never  represented  to  the  defendant  that  they 
should  carry  on  business  in  partnership. 

Held^  that  this  replication  was  oad  in  substance.    Popham  v.  Jones^  359. 

8.  SemMe,  that  the  proper  course  would  have  been,  to  take  issue  on  the  plea,  if  the 
plaintiffs  intended  to  rely  on  the  service  of  the  one  as  being  a  constructive  service  of 
both,  masters.    lb. 

ARBITRATION. 

See  Award. 

ARREST. 

1.  On  a  Sundajf.'^  The  summary  remedy  provided  for  by  the  5  &  6  W'ilL  4,  c.  76,  s. 
60,  of  committing  to  gaol  town  clerks  or  other  officers  appointed  b^'  a  town  council, 
who  wilfully  refuse  to  account  or  deliver  up  books,  &c.,  to  the  council,  is  in  dw  natote 
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o£  ci-vil  process,  and  an  arrest  under  such  a  warrant  of  commitment  upon  a  Sunday, 
is  illegaL    EggwUm^  expartey  146. 

2.  Subsequent  Detention.']  Nor  can  a  prisoner  so  arrested  be  legally  detained  under  a 
second  warrant,  subsequently  lodged  against  him,  which  has  been  issued  at  the  instance 
oF  the  same  parides,  though  not  in  their  capacity  of  town  council,  but  as  commissioners 
under  a  local  act.    3. 

3.  3at  a  detainer  under  a  ca.  sa.  subsequently  issued  by  a  third  party,  and  without 
collusion,  is  a  valid  ground  for  refusing  to  discharge  the  prisoner.    lb. 

ASSAULT. 

1.  What  is."]  The  defendant  ordered  the  plaintiff  to  leave  his  shop,  and  on  his  refusal, 
sent  for  some  men,  who  mustered  rouna  the  plaintiff,  tucked  up  their  sleeves  and 
aproils,  and  threatened  to  break  his  neck  if  he  did  not  go  out,  and  would  have  put 
liim  out  if  he  had  not  gone  out :  — 

Heldy  an  assault  upon  the  plaintiff.    Read  v.  Coker,  213. 

2.  Notice  of  AotumJ]  The  7  &  8  Geo.  4,  c.  80,  s,  41,  (the  Malicious  Trespass  Act) 
enacts,  that  in  all  actions  for  any  thing  done  in  pursuance  of  the  act,  notice  in  writ- 
ing of  such  action  shaU  be  given  to  the  defendant  one  month  before  action  brought. 
The  7  &  8  Creo.  4,  c.  29,  s.  75,  (the  Larceny  Act,)  is  to  the  same  effect. 

The  defendant  was  sued  (in  the  third  count)  for  having  given  the  plaintiff  into  custodv 
on  a  charge  of  doin^  wilful  damage  to  the  defendant's  property,  and  (in  the  fourtn 
count)  for  havin?  given  him  into  custody  on  a  charge  of  larceny.  The  jury  found 
that  the  plaintiff  nad  not,  on  either  occasion,  committed  the  offence  with  which  he 
was  charged,  but  that  the  defendant,  on  both,  bond  fide  believed  that  he  had :  — 

Heldy  as  to  each  count,  that  the  defendant  was  entitled  to  notice  pf  action  ;  and  that  it 
was  not  necessary  for  him  to  show  that  he  knew  of  the  above  acts,    lb, 

ASSIGNMENT. 
Of  Reversion.]  See  Covenant. 

ASSUMPSIT. 

Money  had  and  received.]  A  sent  a  horse  to  B,  an  auctioneer,  to  be  sold  without  war- 
ranty on  certain  faJse  representations,  the  falsehood  of  which  were  concealed  from 
B.  B  sold  the  horse  accordingly,  and  i*eceived  the  price ;  but  before  he  paid  over 
the  price  to  A,  the  purchaser  discovered  the  fraud,  rescinded  the  contract,  gave  B 
notice  not  to  pay  the  price  to  A,  and  demanded  it  back  from  B :  — 

Heldf  a  defence  to  an  action  by  A  against  B,  to  recover  the  price  as  money  had  and 
received  to  A's  use.    Stevens  t.  Legh,  210. 

For  Work  and  Labor.]  See  Action. 

For  money  paid.]  See 'Contribution.    Money  Paid. 

ASSURANCE. 
See  Life  Insurance. 

ATTACHMENT. 
See  Award. 

ATTORNEY. 

1.  Privilege  of —  CHent]  Action  by  the  assignee  of  the  reveraon  on  a  covenant  in  a 
lease.  The  deed  of  assisument  of  the  reversion  to  the  plaintiffs,  was  subject  to 
certain  "mortgage  debts.'^  The  defendant,  in  order  to  prove  that  the  legal  estate 
yas  out  of  the  pGdntiffs,  called  the  attorney  of  a  person  to  whom  th^  mortgage  (sub- 
ject to  which  the  assignment  had  been  made)  had  been  transferred,  to  produce  the 
mortgage  deed  tmder  a  subpcene  duces  tecum.  The  attorney  refused  to  produce  it, 
and  said  that  his  client  had  instructed  him  not  to  produce  it  Another  witness  was 
then  called  to  give  secondaiy  evidence  of  the  contents  of  the  deed,  by  means  of  a 


^ 
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draft ;  and  in  order  to  identify  the  deed  wltli  the  draft,  the  jndge  ordered  the 
ney  to  produce  the  deed,  and  to  allow  the  second  witness  to  look  at  the  iadone- 
ment ;  upon  which  the  witness  identified  it  as  the  deed  of  which  the  draft  wisa  cofr, 
and  thereupon  secondary  evidence  was  received  of  the  contents  of  the  deed : — 
Held,  first,  that  the  privilege  of  the  client  was  not  violated  bj  requiring  the  attomej 
to  show  the  ibdorsement  on  the  deed.    Phelps  ▼.  Pmo,  96. 

2.  Secondly,  by  Crompton,  J.,  and  senile,  by  Coleridse,  J.,  Wightman,  J^  and  ^ie, 
J.,  that  if  the  privilege  of  the  client  had  been  violated,  die  part^  to  the  action  aga^Ht 
whom  the  evidence  was  admitted,  could  not  make  it  a  gromuf  o£  applicatioQ  ht  a 
new  trial.  /  b. 

S.  Striking  off  Roll]  The  mere  non-payment  of  money  by  an  attorney,  pursuant  to  aa 
order  and  rule  of  court,  is  no  ground  for  striking  him  off  the  roIL  Gmford  v.  Soa, 
S92. 


4.  Striking  offRolL']      A  rule  nisi  to  strike  an  attorney  off  the  roll,  after  he  has 
struck  off  the  rolls  of  the  other  courts,  must  be  served  peraonallv.    .Blank,  in  rt, 
899. 

5.  Taxation  of."]  The  court  will  not  lav  down  any  fixed  rule  as  to  the  special  drnxa- 
stances  under  which  an  attorney's  bill  may  be  ordered,  to  be  taxed  alter  pajmeat 
Stat  6  &  7  Vict  c.  73,  8. 41,  should  be  construed  liberally.    Deardeny  in  nr,  48& 

6.  Rescinding  OrderJ]  Where  A  paid  an  attorney's  bill  in  order  to  get  poeeesioQ  of  pa- 
pers withheld  from  him  until  payment,  and  the  payment  was  made  without  pe- 
judice  to  the  right  of  taxation,  the  amount  of  the  bul  not  appearing,  the  ooort  woald 
not  rescind  an  order  to  tax  made  by  a  judge  at  chambers.    lb. 

7.  Action  for  Fees.']  See  Contract.    Neoligekce.    Wajblrakt  of  Attojinet. 

AUCTIONEER. 

See  Negligence. 

Liable  to  Employer  for  Negligence.']  See  Assumpsit. 

AWARD. 

1,  Construction  of]  An  action  of  ejectment  (before  the  passingof  the  Commoa  Law 
Procedure  Act)  upon  the  demise  of  A  and  the  joint  demise  of  B  and  C,  was  referred 
by  a  judge's  order,  after  issue  joined,  to  the  award,  final  end,  and  detemunauB 
of  S.,  the  costs  of  the  cause  and  reference  to  abide  the  event  The  arbitrator,  after 
reciting  the  order  of  reference,  awarded  as  follows :  **  I  award  and  determine  tint 
the  verdict  in  the  said  cause  be  entered  for  the  lessors  of  the  plaintiff'' : — 

Held,  per  Maule,  J.,  and  Talfourd,  J.,  (dissentiente  Williams,  J.,)  in  an  action  by  ths 
lessors  of  the  plaintiff,  against  the  defendant,  to  recover  the  costs,  that  the  arbioatar 
having  used  words  which  had  no  technical  meaning,  must  be  understood  to  ha^ 
finally  determined  the  cause  in  favor  of  the  lessors  of  the  plaintiff.  Law  ▼.  Bkdk' 
burrow f  812. 

2.  Payment  to  Stranger.]  An  award  directing  payment  of  a  sum  of  money  to  a  stran- 
ger, is  not  good,  unless  it  appears  on  the  &ce  of  the  award  that  such  pa^'ment  is  fiff 
the  benefit  of  a  party  to  the  submission.    Laing  ff  Todd,  in  re,  349. 

8.  Order  of  Payment  of  Money.]  The  court  will  not  make  an  order  under  the  1  &  2 
Vict  c.  110,  payment  of  money  directed  to  be  paid  by  an  award,  except  in  a  cass 
where  an  attachment  would  have  been  granted.  lb. 

4.  A  dispute  between  A  and  B,  two  shipowners,  as  to  a  collision,  was,  by  agreement, 
referred ;  the  agreement  providing  that  "  all  such  disputes  and  differences,  claimi« 
demands,  and  damages  in  respect  .thereof,  should  be  referred  to  the  arbitrators;* 
and  that  **  all  the  costs  and  charges  in  and  about  the  submission,  the  reference,  and 
award,  should  be  in  the  discretion  of  the  arbitrators."  The  arbitrators  ordered  ^  dtft 
all  disputes  between  the  parties  touching  the  matters  in  difference,  should  cease  and 
determine ; "  and  they  further  ordered  tnat  A  should  pay,  **  for  the  damages  and  oosti 
incurred  by  B  in  consequence  of  the  collision,  721.  6«.';"  and  they  further  ordered 
that  "  the  arbitrators'  charges  and  expenses  attending  the  reference,  amounting  to 
62^.  145.  lOd.,  should  be  borne  in  equal  proportions  by  A  and  B ;  and  that  the  said 
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fluins  of  72^  6s.  and  62/.  14«.  lOcL,  making  together  1S6L  Os.  lOd^  shonld  be  paid^ 
'Within  ten  days  from  the  ejcecatlon  of  the  award,  to  C."  The  coart  refused  to  make 
a  rule,  under  the  1  &  2  Vict  c.  110,  s.  18,  ordering  A  to  pay  the  72L  Gs.  to  B,  there 
being  nothing  on  the  &ce  of  the  award  to  show  how  the  pajinent  to  C  was  to  enure 
as  a  payment  for  the  benefit  of  B ;  although  there  was  an  affidavit  stating  that  C  was 
agent  ior  B's  vessel,  aiid  acted  as  his  agent  in  the  matter  of  the  arbitration,  and 
that  the  money  was  directed  to  be  paid  to  him  as  such  agent    lb. 

%»  Semble,  that  the  award  did  not  sufficiently  dispose  of  ''the  costs  and  charges  in  and 
about  the  submission,  reference,  and  award."    lb. 

« 

5.  Aiiackmeni  far  Nonperformance.']  See  Affidavit. 

BANKRUPTCY. 

1.  Right  of  True  Owner. "]  The  true  owner  has  a  right,  at  any  time  before  the  fiat,  to 
take  back  his  goods  which  he  has  allowed  the  bankrupt  to  have  the  possession  of  as 
the  reputed  owner,  provided  he  does  so  without  notice  of  any  prior  act  of  bankrupt- 
cy, it  being  "a  transaction"  with  the  bankrupt,  within  the  meaning  of  the  133d  seo- 
taon  of  the  12  &  13  Vict  c.  106,  and  therefore  protected.     Graham  v.  Furber^  383. 

2.  An  order  of  the  Court  of  Bankrnptey,  made  under  the  l25th  section  of  that  act, 
ordering  the  sale  of  goods  of  which  the  bankrupt  was  reputed  owner,  is  not  final  and 
conclusive  against  the  true  owner,    lb. 

See  Sale. 

BANKRUPT. 
See  Joint  Owner. 

BABON  AND  FEME. 
See  HusBANP  and  Wife. 

BEQUEST. 
See  Will. 

BILL  OP  EXCHANGE. 

1.  Sale  of —  Warranty. "]  The  vendor  of  a  bill  of  exchange  impliedly  warrants  that  it 
is  of  the  kind  and  description  that  it  purports  on  the  face  of  it  to  be.  Gompertz  v. 
BarOett^  156. 

2.  Where,  therefore,  an  unstamped  bill  of  ezchan^,  purporting  to  be  a  foreign  bill 
drawn  at  Sierra  Leone,  but  which  had  been  reaUy  drawn  in  London,  was  sold,  aid 
refused  payment  by  the  acceptor:  — 

Heldy  that  the  vendee  was  entitled  to  recover  back  the  price  of  the  bill,  on  the  ground 
of  a  failure  of  consideration.    /  b. 

3.  Negotiation  and  PayrMnt.]    In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill 
^      of  exchsmge,  the  defendant  pleaded  that  he  accepted  for  the  accommooation  of  the 

drawer,  that  the  drawer  negotiated  the  bill  for  his  own  use,  and  paid  it  when  it  be- 
came due ;  that  it  was  afberwards  delivered  by  the  holder  to  the  drawer,  who  then, 
without  Uie  consent  of  the  defendant,  indorsed  it  to  the  plaintifi*,  without  having  it  re- 
stamped.  The  bill,  on  being  produced  at  the  trial,  had  the  name  of  the  drawer  on 
tiie  back,  and  a  memorandum  of  the  date  when  it  was  due  on  the  &ce  of  it ;  and  it 
iu>peared  that  the  drawer  delivered  it  to  the  plaintiff  after  that  date : 

J3f/a,  that  this  was  no  evidence  to  go  to  the  jury  in  support  of  the  allegations  in  Uie 
plea,  that  the  bill  was  negotiated  oy  the  drawer,  and  paid  at  maturity,  —  commenting 
on  Lazarus  v.  Cowief  3  Q.  B.  Rep.  459.    Jewell  v.  ParVy  281. 

Qmere,  whether  the  plea  was  good.    lb. 

4-  Burden  of  Proof^  Action  on  a  biU  of  exchange  drawn  by  M.  upon,  and  accepted 
by,  the  defendant,  mdorsed  by  M.  to  H.,  and  by  H.  to  the  plainti£r.  First  plea,  that 
the  bill  was  accepted  by  the  defendant,  and  drawn  and  indorsed  in  blanK  by  M. 
without  value  ;  tnat  the  defendant  gave  it  to  £.  to  get  it  discounted  for  the  defend- 
ant ;  that  E.  did  not  get  it  discounted,  but,  in  fraud  of  the  defendant,  and  without 
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the  consent  of  M.,  deliyered  it  to  some  peraon  unknown ;  and  ibat  neitlier  H. 
the  plaintiff*  save  value  for  the  indonements  to  them  respectivelj.  Second  pk^ 
the  same  as  &e  first,  except  that,  instead  of  ailing  want  of  consideration  bj  H. 
and  the  plaintiff*!  it  aJleged  that  H.  and  the  plaintiSf  resoectivel^  had  notice  that  fk 
bill  had  oeen  obtained  from  the  defendant,  by  fraud.  On  the  part  of  the  defendiaL 
evidence  was  given  that  £.  had  obtained  possession  of  the  bill  bj  fraud,  vpoa 
which  the  judge  ruled  that  the  onus  was  cast  upon  the  phiintifirof  proving  that  Is 
cave  value : — 
Hetdj  that  this  ruling  was  correct    Berry  v.  Alderman^  818. 

5.  Acceptance  —  Personal  Liberty.']  A  lull  of  exchange  directed  to  the  defendant  ths : 
*<To  J.  D.|  Purser,  West  Downs  Mining  Comnany,"  was  accepted  by  hixa  ia 
these  terms :  '*  J.  D.  accepted  per  proc,  West  "Downs  Mining  Com^my."  J.  IX 
was  a  member  of  the  company,  but  was  not  authorized  to  accept  Inlls  on  didr 
behalf:  — 

Held,  that  he  was  personally  liable,  [although  he  stated  at  the  tame  of  accepdng  te 
he  would  not  be  personally  bound!]    MchoUs  v.  Diamond^  403. 

6.  Non-Produciion,']  Where,  in  an  action  against  the  acceptor  of  a  bOl  of  exchsags, 
plea,  non  acceptamt,  the  defendant's  attorney  signed  an  admission  that  the  acceptnae 
was  in  the  handwriting  of  the  defendant,  without  adding  the  usual  claus^  **aiii^ 
all  just  exceptions  to  the  admissibility  of  evidence  " :  — 

Held,  that  the  jury  were  warranted  in  finding  for  the  phuntiff,  notwitiistanding  fte 
non-production  of  the  bilL     Chaplin  v.  Levy^  519. 

Effect  of  giving,  upon  Statute  of  LimitaHonsJ]    See  Likitatioks. 

BOND. 

1.  Action  on.l  In  an  action  on  a  bond,  money  cannot  be  pud  into  court  Bishop  ^ 
London  t.  McNid,  611. 

2.  Payment  inid  Coxtrt,]  In  an  action  on  an  administration  bond,  breaches  wen  ss- 
signed  in  the  declaration,  and  the  defendant,  by  way  of  plea,  set  out  the  corwiilion, 
and  paid  money  into  court  as  to  certiun  breaches,  and  as  to  die  residue  averred  pa^ 
formance  or  excuse  for  non-performance :  — 

Held,  that  the  plaintiff*  was  entitled  to  strike  out  the  whole  plea,  and  proceed  to  asKS 
damages.  lb. 

BURDEN  OF  PROOF. 
See  Bill  of  Exchange. 
As  to  Alterations.]  See  Will. 

*  CALLS. 

Action  for.]  See  Limitations. 

CASES  APPROVED,  DENIED,  &a 

Cooper  V.  Bochett,  4  Moore,  P.  C.  419,  approved        .        .  '      •         .         .       .55' 

Harding,  in  re,  10  Beavan,  250,  denied 410 

Htcks  V.  Thornton,  Holt  80,  doubted 1< 

Hollingsworth  v.  Brodrick,  7  Ad.  &  £1.  40,  commented  upon    .        .         •        .         IC 

Jiicibon  V.  Ctarifce,  McCle.  &  Y.  200,  doubted      • «7 

Lynch  v.  Nurdin,  12  Ad.  &  EL  29,  doubted 50S 

MoUon  V.  Camroux,  2  Exch.  R.  487,  approved 48C 

Pariente  v.  Bennett,  2  Mood.  &  R.  516,  approved 3S7 

Rex  V.  Cotton,  2  Yes.  Sen.  288,  s.  c,  Parker,  112,  commented  upon     .         ..44) 

Bex  V.  Earl,  Bunb.  R.  SS,  commented  upon       * 44i 

Rex  V.  Headge,  2  Leach,  1083,  affirmed M 

Small  V.  Qibson,  8  Eng.  Rep.  299,  affirmed 16 

Somerville  v.  Hawkins,  8  Ens.  Rep.  450,  approved 390 

iS^et;<?ntf  V.  Jococib,  11  Q.  B.  Rep.  731,  distinguished 84 

Styan  ex  parte,  2  M.  D.  k  De.  G.  218,  approved 387 

Stoain  v.  Morland,  1  B.  &  B.  870,  commented  upon        .        .  .        .       443 
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Sodler  t.  Dtzon,  5  M.  &  W.  435,' commented  upon      ......      16 

ZMVxyior  t.  Hawixns,  5  Eng.  Bep.  253,  approTed 381 

Jtfhung  T.  ^((>pe,  2  Exch.  S.  165,  approTed 337 

CHABTEB  PABTY. 
See  Etidbnce. 

CHURCH  DISCffLlNE  ACT. 

JE^roceedUtg  anainst  a  Clergyman,']  To  a  citation  against  a  derk  in  holy  orders,  under 
the  Chorea  Discipline  Act,  the  clerk  appeared  under  protest,  on  several  grounds : 
first,  that  the  3d  section  limited  the  number  of  parties  compbuning  to  one ;  secondly, 
tibat  the  chaiges  were  laid  between  March,  1850,  and  June,  1851,  the  letters  of  re- 
quest were  not  sent  to  the  Court  of  Appeal  till  after  the  22d  May,  1852 ;  thirdly, 
ymX  the  bishop  of  the  diocese  could  not  substitute  himself  for  the  original  promoters ; 
fourthly,  that  the  offences  being  charged  between  March,  1850,  and  June,  1851,  and 
the  decree  being  dated  September,  1852,  the  offences  may  have  been  committed 
more  than  two  years  before  the  institution  of  the  suit  in  tne  Court  of  Arches,  the 
proceedings  there  being  viewed  as  original  proceedings :  — 
Seid,  that  the  first,  second,  and  tlfird  objections,  fiuled,  out  that  the  fourth  was  a  good 
objection ;  and  the  clerk  was  dismissed.    Bishop  of  Hereford  v.  TTiompson^  610. 

CHURCHYARD. 

Altering  Boundaries^  A  faculty  for  altering  the  boundaries  of  a  churchyard,  and  di- 
Terting  part  of  the  consecrated  ground  to  secular  purposes,  refused.  Rtctor  of  St. 
John*s  V.  Parishioners  thereof,  595. 

•  CHOSE  IN  ACTION. 

See  Larcsnt. 

CLERGYMAN.  ' 
See  Slander. 

CLIENT. 
Production  of  his  Documents.']        See  Attormet. 

CLUB  COMMITTEE. 
See  Contribution. 

COLLISION. 

See  Ships  and  Shipping. 

See  The  Panther,  585. 

COMMITTEE. 
See  Contribution. 

CONCEALMENT. 
See  Principal  and  Surety. 

CONDITION. 
In  a  Covenant.]  See  Husband  and  Wife. 

CONSIDERATION. 
Of  a  BiU —  When  to  he  Proved.]     See  Bill  op  Exchange. 
Receipt  of  Part — Discharge  from  Remainder.]     See  Payment. 


624  INDEX. 


Common  Law. 


Failure  of.'}  See  Warranty.    Ck>ifrRAOT. 

CONSOLIDATION. 
See  Fbacticb. 

CONTINUANDO. 

See  Trespass. 

CONTRACT. 

1.  Construction  —  Action.']  A  declaration  agxunst  the  derk  to  a  comimttee  of  Tialon 
of  a  county  lunatic  aBylum,  under  the  8  &  9  Vict  c.  126,  ss.  16,  17,  stated,  thai  th? 
committee  under  the  statute  a^ed  with  the  plaintiff,  in  conaideratioQ  that  he  wodd 
render  his  services  as  an  architect  in  examining  the  site  of  a  proposed  Innabe  wHf- 
lum,  and  preparing  the  requisite  probationary  drawing  for  the  committee,  and  aft 
other  drawings  required  to  be  submitted*  to  the  Commissioners  in  Lunacy  and  the 
Secretary  of  State,  that  a  certain  sum  should  be  paid  to  him,  and  averred  that  he 
did  prepare  requiate  probationary  drawings  for  the  approval  of  the  said  committee, 
and  was  ready  to  prepare  all  other  drawing  to  be  submitted  to  the  commissioaeES 
and  Secretary  of  State,  but  that  the  committee  wrongfully  discharged  liim,  and  pie- 
▼ented  him  from  completing  the  agreement  Second  plea,  that  the  plaintiff  did  n« 
prepare  the  requisite  probationary  drawings.  Fifth  plea,  that  a  reasonable  time  U 
elapsed  for  the  plaintiff  to  prepare  the  requisite  probationary  drawings  for  the  ap> 
provsd  of  the  said  committee,  and  that  the  plaintiff  prepared  divers  drawings  wUi 
were  not  approved  of  by  the  committee,  but  rejected  by  them,  and  that,  save  ai 
aforesaid,  the  plaintiff  did  not  prepare  any  probationaiy  drawings  for  the  appnml 
of  the  committee,  wherefore,  &c. :  —  • 

Held,  that  ^  probationary  "  drawings  meant  drawings  to  be  approved  of  by  the  CQiaab- 
tee,  the  commissioners,  and  the  Secretary  of  State ;  that  u  any  of  the  visitocb  cosM 
contract  for  the  payment  for  plans  not  approved  of,  yet  there  was  no  contract  here 
which  would  make  them  liable  for  dismissing  the  plaintiff;  and  that  the  plaint^ 
could  not  recover  on  the  indebitatus  counts.    Sfoffatt  v.  Dickson,  291. 

QucerCy  first,  whether  the  visitors  had  power  to  contract  for  the  payment  for  plaie  vdL 
ultimately  approved  of;  secondly,  whether  mandamus  to  the  treasurer  of  the  ocnsr 
would  be  the  proper  remedy  in  such  a  case ;  thirdly,  whether  the  clerk  could  be 
sued ;  and  whether  the  county  would  be  liable  on  such  a  contract    lb. 

2.  Construction  of.]  In  March,  1853,  H.,  by  parol,  sold  goods  to  the  defendant,  at  ai 
agreed  price,  and  the  defendant  then  took  possession.  In  the  following  21ay.  bv 
articles  of  agreement,  it  was  agreed  between  tnem  as  follows :  —  "  That  H.  shall  se»l, 
and  the  defendant  shall  purchase  (the  same  goods,)  and  that  the  price  to  be  paid  ht 
the  same  shall  be  the  fair  amount  of  the  value  thereof,  such  amount  to  be  seeded,  in 
case  the  parties  shall  differ  as  to  the  same,  by  arbitration  in  manner  hereinafter  mea- 
tioned,  and  that  the  defendant  shall  pay  to  H.  the  amount  of  such  price  within  two 
calendar  months  after  such  price  shall  have  been  fixed  as  aforesaia.**  The  deiead- 
ant  continued  in  possession  of  the  goods,  and  never  objected  to  the  price  originaDv 
fixed.  H.  having  become  bankrupt  in  August,  his  assignees,  in  November,  sued  the 
defendant  for  the  amount,  as  for  goods  sold  and  delivered :  — 

Heldy  that  in  the  absence  of  evidence  that  the  parties  had  differed  ance  March  as  to 
the  amount  then  fixed,  it  was  not  shown  that  the  event  uppn  which  the  arbitratioa 
clause  was  to  apply,  had  ever  arisen,  and  that  the  fiiir  value  mentioned  in  the  agree- 
ment must  be  taken  to  be  the  value  previously  ascertained  and  agreed  tol  Cannan 
V.  Fowler,  828. 


.  8.  Consideration.']  To  an  action  on  a  promissory  note  given  by  the  defendant  to 
&ther,  the  defendant  pleaded  that  he,  the  defendant,  ^mI  just  grounds  to  complaia 
of  the  distribution  that  his  father  had  made  of  his  property,  as  his  fathec  had  aami^ 
ted ;  and  that  it  was  tiierefore  agreed  between  them  that  the  defendant  should  cease 
forever  to  make  any  such  complaint,  and  that  in  consideration  thereof,  his  &ther 
would  discharge  him  from  liability  on  the  note  and  the  cause  of  action  in  respeet 
thereof;  and  that  the  defendant's  agreement  should  be  accepted  in  full 
and  discharge,  and  that  it  was  so  accepted :  — 
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Jdeldf  that  the  plea  was  bad,  as  not  showing  any  consideration  for  the  promise  by  the 
father.     White  v.  BlueU,  434. 

-4.  Consideration^  To  an  action  for  money  lent,  and  for  interest,  the  defendant  plead- 
ed, as  to  the  money  lent,  that  originally  no  interest  was  payable  to  the  plamtiff's 
testator,  but  that  afterwards  it  was  agreed  that  the  defendant  should  pay  interest,  and 
should  not  be  required  to  pay  the  pnncipal  until  the  expiration  of  six  months'  notice 
by  the  testator,  requiring  payment,  and  that  no  such  notice  had  been  given.  The 
defendant  and  the  testator  were  merchants,  and  in  1847  the  defendant  was  indebted 
to  the  testator  in  a  balance,  which  was  thus  stated  in  a  letter  sent  by  the  testator  to 
the  defendant  in  January,  1847 :  — 

£      $.  d, 

*<  Balance  as  by  my  book 749    8     7 

Deduct  as  allowed 464  16     6 


£284  12  1 
The  balance  settled  as  due  by  you  to  me  payable  in  the  course  of  the  present  year, 
without  interest"  To  this  statement  the  defendant  assented.  There  was  evidence 
of  an  usage  amongst  merchants  to  pay  interest  upon  balances.  It  was  proved  that 
in  June,  1848,  the  testator  a^ed  not  to  require  payment  of  the  principal  until  the 
expiration  of  six  months'  notice  of  payment:  — 
Held,  that  as  by  the  terms  of  the  testator's  letter,  and  by  the  mercantile  usage,  interest 
was  payable  at  the  end  of  1847,  there  was  no  consideration  for  the  testator's  agree- 
ment not  to  require  payment  until  ailer  six  months'  notice,  and  that  the  plea  was 
not  supported.     Onne  v.  GaUowayy  521. 

6.  Variance,"]  The  declaration  stated  that  the  plaintiff  entered  into  the  service  of  the 
defendant  as  a  commercial  traveller  at  a  yearly  salar}',  and  that  the  defendant  agreed 
to  continue  him  in  his  employ  for  a  whole  year,  and  then  alleged  that  the  defendant 
discharged  him.  It  was  proved  that  there  was  a  usage  in  the  trade  that  commercial 
travellers  should  be  dismissed  with  a  three  months'  notice :  — 

Held,  that  the  contract  was  not  proved,  the  condition  as  to  the  notice  not  being  in  de- 
feasance of  the  contract,  but  forming  a  part  of  it ;  but  that  the  plaintiff  ought  to  have 
been  allowed  to  amend  at  the  trial,  without  costs.    Metzner  y.  Bolton,  537. 

6.  Nudum  PactumJJ^  The  defendant,  in  June,  1853,  retained  the  plaintiff,  an  attorney, 
to  conduct  an  action  for  him,  and  in  July  obtained  an  order  to  sue  in  forma  pauperis. 
On  tlie  8th  December  an  order  for  dispaupering  him  was  obtained  from  the  Master 
of  the  KoUs,  who  ordered  it  to  relate  back  to  the  31st  of  October,  at  which  time  the 
defendant  became  possessed  of  property  on  the  death  of  his  fether.  The  defendant, 
whilst  the  pauper  order  was  in  force,  had  stated  to  the  plaintiff  that  be  would  pay 
his  costs  on  his  father's  death :  — 

Held,  that  as  the  dispaupering  order  only  related  to  the  litigating  parties  and  not  to 
their  attorney,  the  plaintinwas  not  entitled  to  claim  from  the  defendant  payment  of 
the  costs  incurred  between  the  Slst  of  October  and  the  8th  of  December ;  that  the 
defendant's  promise  to  pay  the  same  was  nudum  pactum,  and  that  the  plaintiff  was 
not  entitled  to  be  paid  nis  charges  for  copying,  nor  for  counsel's  fees  wtiich  he  had 
not  paid.    Holmes  v.  Penney,  540. 

See  Bill  of  Exchange. 
For  a  Ship —  Construction  of,']         See  Tboveb. 
Description  o/!]  See  Assumpsit. 

Construction  of.]  See  Mastee  and  Servant. 

With  Insane  Person.]  See  Lunatic. 

CONTRIBUTION. 

Members  of  a  Cluh.]  Where  the  members  of  a  club,  at  a  general  meeting,  authorize 
the  members  of  the  conmiittee  of  management  to  borrow  money  on  their  own  re- 
sponsibility, but  with  the  guarantee  of  the  society  for  its  repayment,  and  the  money 
is  borrowed  and  placed  to  the  account  of  the  committee,  and  ohe  of  the  conmiittee 
draws  checks  upon  the  bank  in  which  the  money  is,  and  otherwise  so  conducts  him* 
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self  as  to  show  his  knowledge  of  the  whole  transaction,  he  is  liable  to  an  adkn  for 
contribution  by  another  member  of  the  committee  from  whom  the  lender  has  reeor- 
ed  the  whole  sum.    Mountcctshell  y.  Barber,  862. 

CONVERSION. 
See  Joint  Owner. 

COPYHOLD. 

1.  Joint  DeviseesJ]  Where  a  copyhold  estate  is  devised  to  several  as  joint  tenants,  &e 
lord  is  bound  to  admit  any  one  of  them  to  the  entirety,  and  cannot  refVue  to  do  » 
on  the  ground  that  the  amount  of  fine  claimed  by  him  is  not  paid.  Regina  t.  Wasr 
stead,  160. 

2.  Surrender. "l  A  copyhold  tenant  cannot  compel  his  lord  to  accept  and  enrol  a  sef- 
render  ^^  to  such  uses  and  in  such  manner  as  A.  shall  appoint,"  which  snrreoder  is 
executed  and  to  ts^e  effect  in  the  lifetime  of  the  copyhold  tenant. 

Difference  between  a  surrender  to  uses  under  a  will,  and  a  surrender  to  the  uses  of  a 
nominee  inter  vivos,  —  the  former  being  founded  on  a  custom,  the  latter  widioat  ao- 
thority.    Flack  v.  Master  ofDouming  CoUege,  251. 

CORPORATIONS. 

Property  liable  for  Debts."]  Property  acquired  by  a  municipal  corporation  after  iht 
passing  of  the  stat  5  &  6  Will.  4,  c.  76,  is  not  liable  to  be  taken  in  execotioB  &r 
debts  due  before  that  period.    Arnold  v.  Bidge,  242. 

COSTS. 

1.  Indivisible  Issue.']  Action  for  a  libel.  Flea  justifying,  as  true,  part  of  the  libel,  whick 
comprised  several  libellous  allegations.    Replication,  de  injuria. 

On  the  trial,  the  judge  asked  the  jury  to  find  separately  as  to  the  truth  of  the  se^eiil 
allegations  justified.  The  jury  found  that  some  of  the  allegations  were  not  tree,  asd 
that  others,  forming  an  important  part  of  the  libel,  were  true.  A  general  verdict  «ai 
entered  for  the  plaintifif.  A  judge  made  an  order  that  the  master  should  not  aUov 
plaintiff*  the  costs  of  the  witnesses  called  only  to  disprove  that  part  of  the  plea  whi^ 
was  found  to  be  true.     On  a  modon  to  rescmd  this  order :  — 

Held,  by  Lord  Campbell,  C.  J.,  Patteson  and  Coleridge,  J  J.,  that  the  order  was  m- 
proper,  the  issue  Deing  indivisible. 

Erie,  J.,  dissentienie.    Siddulph  v.  Chamberlayne,  204. 

2.  Verdict  less  than  AOs.]  The  first  count  charged  the  defendants  with  damaging  a 
party-wall  by  excavating  it,  and  overloading  it  Plea,  as  to  the  overloading,  oot 
guilty ;  and  as  to  the  excavating,  payment  of  SO/,  into  court  Replication,  danoges 
ultra.  At  the  trial,  the  verdict  was  entered  for  the  plaintiff*,  damages  2,000/.,  costs 
40^.,  subject  to  the  award  of  an  arbitrator,  to  whom  the  cause  was  referred  on  the 
usual  terms,  but  without  power  to  certify  for  costs  under  the  3  &  4  Vict  c.  24,  s.  2, 
and  he  directed  the  verdict  to  be  entered  for  the  plaintiff*  on  the  first  issue,  with  3C^ 
damages,  and  for  the  defendant  on  the  second :  — 

Held,  that  the  plaintiff*  had  recovered  by  verdict  less  than  405.  damages,  and  that,  then- 
fore,  the  S  &  4  Vict.  c.  24,  s.  2,  applied,  and  deprived  him  of  costs.  Reid  t.  AslJ^, 
238. 

8.  County  Court.]  The  exception  in  the  11th  section  of  the  County  Courts  ExtensMO 
Act,  13  &  14  Vict  c.  61,  as  to  costs  in  the  case  of  judgment  by  de&ult,  ai^lies  to 
interlocutory  as  well  as  to  final  judgment  by  default     Ulynne  v.  Roberts,  456. 

4.  Taxation  of.]  Two  plaintiff's  brought  separate  actions  and  recovered  damages 
against  the  same  defendant,  in  respect  of  a  distinct  injury  sustained  by  each  of  them 
from  the  same  cause.  The  same  attorney  was  employed  by  both  plaintiff's,  and  the 
briefs  in  each  case  were  to  a  certain  extent  similar.  The  master,  in  taxing  the  plais- 
tiff^'s  costs,  treated  those  portions  of  the  bric&  in  each  action  which  were  atmilar,  as  a 
brief  and  a  dnafl  brief,  and  taxed  the  costs  accordingly.  He  then  added  together  thd 
costs  of  such  brief  and  of  the  drafl,  and  allowed  hdi  the  aggregate  amount  to  eack 
plaintiff*:  — 
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Held,  tioit  die  taxxdoB  w  vroa^,  k  aot  hoBsr  tke  dvtr  of  tke  vnster  to  tafee  iatticott^ 
sdention  tbit  the  saame  xsz-tsxj  vas  anpiavnl  br  nno  pirdes^  unless  the  acUODS 
had  been  ctmtrMaXtd.    M^dkiait  t.  WhiiAeed^  501. 

Security  /or.'}    See  HrsBAXD  axd  Wifk.    Saltags.    Sbifs  jucb  SmmxG^ 

COUXTT  COURT. 

1.  Appeal  JronL]  A  conntr  conrt  judge,  in  set^ng  a  caw  for  an  ippeal,  ifirected  that 
a  certain  docmnent  alnoU  be  inserted,  and  he  sisrned  die  roo^  draft  npon  the  un- 
derstanding that  the  docmnent  vas  to  be  set  fbtlit  in  the  fidr  cc^t.  'Ao  draft  iras 
also  sealed  with  the  seal  of  the  CoontT  Conrt.  The  jnd^  afterwards  rdiKod  to  sicQ 
the  fair  copy  containii^  the  docnment,  he  then  consideni!^  thai  he  was  Jwrndus  oj^ 
do  br  haTing  a^ned  the  improper  draft :  — 

Held,  thai  the  jn<&  was  wAjiaJetms  officio,  but  that  he  oi^^  to  s^  and  send  np  the 
perfect  case.    Figg  r.  Wilkiiutmj  411. 

2.  Prohibition.']  Where  a  eonnty  court  jodjg^  decides  tfiat  the  particQlars  of  a  daim 
in  an  interpleader  sihuiwwh  are  not  somcient  according  to  the  rales  made  under  the 
Coonty  Ccnrts  Act,  and  refuses  on  that  account  to  hear  the  daimant,  a  prohibition 
lies  to  stay  the  further  proceedings  under  the  execution,  if  the  particulaia  ought  to 
have  been  held  sufficient,    Hardy  t.  Walker^  448. 


3.  A  claimant,  in  the  particulars  delivered,  in  punuance  of  the  145th  rule,  was  de- 
scribed as  <^  24  Elizabeth  Street,  I^^ngton,  whereas  hb  true  address  was  20  Eliza- 
beth Terrace,  Islington : — 

Held^  that  the  address  was  sufficiently  set  forth;  and  that  tibe  county  court  judge  was 
not  justified  in  dJamisBing  the  summons.    i&. 

4.  AppeaL"]  No  appeal  lies  from  the  decision  of  a  county  oourt  jud^  on  an  inter- 
pleader proceeding  arising  out  of  a  claim  to  goods  taken  in  execution  to  satisfy  a 
judgment  of  the  C^nntjr  Court.    Betwick  t.  Boffey,  477. 

5.  AppeaL]  No  appeal  lies  from  the  decision  of  a  county  court  judge  in  an  action  for 
an  amount  exceedii^  50L,  brought  before  him  by  consent,  under  sect  1 7  of  the  13 
&  14  Vict  c  61.     Grooes  t.  JanssenSj  481. 

6.  Signing  case."]  A  county  court  judge,  after  settling  a  draft  case  for  an  appeal, 
signed  it  on  the  understanding  that  the  plaintiff  was  to  fiimisb  to  the  defendant,  the 
appellant,  a  copy  of  a  certain  document,  which  was  to  be  set  out  in  the  case,  aiM 
that  then  the  judge  would  smi  the  £ur  copy  of  the  case.  The  draft  case  was  also 
sealed  with  the  seal  of  the  Uountjr  Court  Three  days  afterwards  the  plaintiff  sent 
the  document  to  the  defendant,  who  immediately  inserted  it  in  the  case  and  sent  two 
copies  of  the  complete  case  to  the  rule  office  of  this  court  within  three  days  from  the 
day  that  he  had  got  the  document  and  perfected  the  case,  but  more  than  three  days 
after  the  draft  case  had  been  signed.  The  judge,  when  applied  to,  refused  to  sign 
the  fiur  case,  thinlnng  that  he  had  no  power  to  do  so,  and  the  appellant  thereupon 
entered  the  draft  case  signed  by  the  judge,  with  the  document  appended  to  it,  as 
the  case  to  be  heard  on  appeal.  The  respondent  contended  that  the  court  had  no 
jurisdiction  to  hear  the  appeal,  on  the  ground  that  if  the  draft  case  were  considered 
the  case  the  copies  had  not  been  sent  to  the  rule  office  within  three  days,  pursuant 
to  rule  163  of  the  New  County  Court  Rules,  and  that  there  was  no  signea  case  at 
all  unless  the  signed  draft  case  were  the  case :  — 

Held,  that,  as  the  respondent  had  assented  to  the  judo's  si^in^  the  draft  case  provi- 
sionally, the  case  as  against  him  was  not  to  be  considered  as  signed  and  sealed  until 
the  day  on  which  the  document  was  inserted ;  and  that,  as  on  that  view  the  service 
of  the  copies  was  in  due  time,  the  court  had  jurisdiction  to  hear  the  appeal.  Figg  v. 
Wilkinson,  535. 

COVENANT. 

1.  To  repair  Damages."]  Covenant  by  lessee  against  an  assignee  for  damages  occa- 
sioned by  the  non-repair  of  premises  by  the  assignee  whilst  he  was  such,  pursuant  to 
his  covenant  It  appeared  toatin  1843  the  pisuntiff  assigned  the  lease  to  the  defend- 
ant ;  that  in  October,  1851,  the  defendant  assigned  to  one  T. ;  that  in  June,  1852, 
T.  assigned  the  lease  to  H.,  who,  in  August,  1852,  surrendered  it  to  the  ground 
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landlord  Evidence  was  ^Ten  for  tlie  plaintiff,  tliat  when  H.  held  the  lease,  & 
premises  were  out  of  repair,  and  T.  stated  tiiat  he  put  the  premises  in  no  hetter 
state  than  when  he  received  them  from  the  defendant.  No  fiirther  evidence  via 
given,  and  the  defendant  was  not  cabled  as  a  witness :  — 
Held^  that  the  judge  was  right  in  directing  the  jury  to  ^ve  substantial  damages ;  aid 
that  the  jury  were  warranted  in  presuming  that  the  dilapidations  took  jdace  dniiag 
the  time  the  defendant  held  the  lease.    Smiih  v.  Pe<U^  471. 

2.  Condidon  broken  —  Assignment  of  Reversion.']  E,  the  tenant  of  leasehold  prendsei, 
underlet  a  portion  of  them  to  B  ror  a  term  of  years,  reserving  a  few  months  nra- 
sion.  B  covenanted  to  complete  some  cottages  on  ^e  prepiises  b^  the  25th  of  June. 
By  an  indenture,  made  on  the  30th  of  July  following,  which  recited  that  £  had  en- 
tered into  several  agreements  and  under-leases  affecting  the  leasehold  premises,  tte 
particulars  of  which  were  known  to  J,  it  was  witnessed  that  E  did  "  Datgain,  edi, 
assign,  transfer  and  set  over  the  said  leasehold  premises,  with  their  appnrtenaneo^ 
and  all  the  estate,  right,  title,  and  interest  of  hun  the  said  E  in,  to,  or  out  of  tfe 
said  premises  and  every  part  thereof  to  J,  to  have  and  to  hold  the  said  premba 
and  every  part  thereof,  for  the  residue  of  the  term  of  yeara  granted  by  the  in 
denture  of  lease  under  which  E  held,  and  all  other  the  estate  and  interest  of  tk 
said  E  therein  or  thereout,  subject  nevertheless  to  the  agreement  and  under-leases 
hereinbefore  referred  to."  B  did  not  build  the  cottages  by  the  25th  of  June.  It  <£d 
not  appear  whether  E  knew  of  the  fact,  or  elected  to  treat  the  default  aa  a  breach  of 
covenant  and  a  forfeiture  of  the  lease :  —       , 

Held,  that  assuming  that  the  non-completion  of  the  cottages  was  a  breach  of  coTenaiit, 
and  gave  E  a  right  of  i^e-entry  before  the  assignment  to  J,  and  that  the  statute  S  k 
9  Vict  c.  106,  s.  5,  enabled  E  to  assign  the  right  of  entry  for  condition  broken,  yet 
that  the  language  of  the  indenture  was  not  sufficient  to  transfer  that  right  to  J,  so  as 
to  enable  mm  to  take  advantage  of  the  forfeiture.     Hunt  v.  Remnant^  545. 

Construction  of  proviso  inJ]       See  Husband  and  Wifs. 

CUMULATIVE  REMEDIES. 
See  Ships  and  Shipping. 

DAMAGES. 

Sale  of  Goods."]  The  measure  of  damages  in  the  case  of  a  breach  of  a  contract  to  deli- 
ver goods  at  a  specified  time,  is,  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  of  the  breach  of  contract,  or  the  price  for  which  the  vendee 
had  sold ;  but  the  latter  cannot  recover,  as  special  damage,  the  loss  of  antidpated 
profits  to  be  made  by  his  vendees.    Peterson  v.  Ayre,  882. 

When  not  liquidated.]  See  Set-off. 

Jn  Trover.]  See  Trover. 

See  Covenant.    New  Trial. 

DAY. 

<  Computation  of  part  of]  See  Time. 

DEBT. 

Exchange.]  An  action  of  debt  is  not  maintainable  upon  an  agreement  that  the  de- 
fendant would  carry  certain  ^oods  for  the  plaintiff,  in  consideration  that  the  plais- 
tiff  would  carry  a  like  quantity  for  the  defendant.    Bracegirdle  v.  Hincks,  534. 

DECEIT. 

Action  for — Evidencey]  Although  there  is  not  so  much  strictness  required  in  pieid- 
ings  in  the  courts  in  tne  Isle  of  Man  as  in  England,  yet  where  a  declaration  in  an 
action  for  deceit  contains  specific  averments  of  fraud,  such  averments  must  be  estaib* 
lished  by  proof  to  entitle  the  plaintiff  to  reiX)ver.    Moore  v.  ClucaSf  70. 
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DEFAMATION. 
See  SLAia>B]L 

DESCRIPTIO  PERSONiB. 

See  Bnx  of  Exchange. 

< 

DETINUE. 
See  Joint  Owner. 

DILAPIDATIONS. 
See  Covenant. 

DISCHARGE. 
See  Payment. 

DISTRESS. 
See  Highway. 

DURESS.  ♦ 

See  Money  Paid. 

EASEMENT. 

1.  forty  Wdlh,']  Where  the  owner  of  land  builds  houses  upon  it,  adjoining  each  other 
80  as  to  require  mutual  support,  there  is,  either  by  a  presumed  grant,  or  bj  a  pre- 
samed  reservation,  a  right  to  such  mutual  support,  and  such  right  is  not  afTected  hj 
subsequent  subdivision  of  the  property.    Richards  y.  Rose^  406. 

2.  Right  of  Support.']  Therefore,  where  B.,  the  owner  in  fee,  demised  land  to  P.  on  a 
building  lease,  and  P.  erected  two  houses  adjoining  each  other,  and  subsequently 
underleased  to  W.,  who  mortgaged  the  two  houses,  and  the  assignee  of  the  mortgagee 
under  a  power  of  sale,  sold  one  house  to  the  plaintiff,  and  subsequently  sold  the  other 
to  the  defendant,  it  was 

Heldy  that  the  plaintiff  was  entitled  to  nuuntain  an  action  against  the  defendant  for  ex- 
cavating, under  his  own  house,  and  removing  his  own  soil,  whereby  the  plaintiff's 
bouse  was  deprived  of  support,  and  sank.    /6. 

EDUCATION. 
Of  Minors.']  See  Husband  and  Wife. 

EJECTMENT. 

1.  Grant  by  several.']  By  an  indenture,  reciting  that  A.  and  the  other  parties  of  the 
first  part,  were  severally  in  the  occupation  of  encroachments  which  had  been  made 
on  a  common,  by  inclosing  land,  and  building  cottages  thereon,  those  parties  jointly 
conveyed  all  the  encroachments,  &c.,  to  the  parties  of  the  second  put,  in  fee,  in 
trust  for  the  commoners,  provided  that  the  parties  of  the  first  part  and  their  wives 
should  have  the  liberty  and  privilege  of  occupying  the  respective  messuages  con- 
veyed, at  the  rent  of  Is.  yearly,  payable  to  J.  C.  (one  of  the  trustees)  as  loro  of  the 
manor :  — 

Heldy  first,  that  one  conveyance  stamp  was  sufficient,  there  being  a  community  of  the 
same  subject-matter  as  to  all  the  grantors.    Doe  d.  Croft  v.  Tidbnry,  840. 

2.  Reservation.]  Secondlv,  that  the  proviso  was  not  a  re-grant  to  the  encroachers  of  a 
life-estate,  so  as  to  require  an  additional  stamp,  but  merely  a  personal  liberty  or 
privilege,  which  might  be  treated  as  part  of  the  consideration  for  their  execution  of 
the  deed,  the  common  object  of  wmch  was  to  extinguish  their  rights  after  their 
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deaths,  and  in  the  mean  time  to  give  them  liberty  and  penninioii  to  oocnpj  their 
encroachments.    lb, 

3.  Encroachment8,'\  A,  after  the  execution  of  the  deed,  and  while  in  possession  <^  Lis 
part  of  the  encroachments  conveyed,  made  a  fresh  encroachment  on  the  waste 
which  adjoined  the  other,  and  he  occupied  the  two  together  for  thirty-ekht  jean, 
but  five  years  before  his  death,  conveyed  to  B.  the  latter  encroachment  for  a  good 
consideration :  — 

Held,  in  an  ejectment  by  the  trustees  against  B,  that  as  A,  when  the  fresh  encrcadh 
ment  was  made,  was  tei^nt  (for  life  at  most)  to  the  trustees,  and  occupied  it  vith 
the  land  of  which  he  was  tenant,  it  must  be  assumed  that  he  made  ine  freah  ac- 
croachment for  the  aggrandisement  of  the  estate,  and  that  therefore  it  was  poit  of 
the  holding  when  the  tenancy  expired.    £b. 

4.  Landlord  and  Tenant]  Where  the  power  to  encroach  upon  a  waste  is  denr^ 
from  the  occupation  of  premises  held  under  a  landlord,  and  the  encroachment  ii 
occupied  as  if  it  were  part  of  the  holding,  at  the  end  of  the  tenancy,  the  piesomp- 
tion,  as  between  the  landlord  and  tenant,  is,  that  the  encroachment  is  part  of  the 
holding,  and  it  belongs  to  the  landlord ;  but  the  tenant  may  rebut  the  presnmptioi 
by  clear  evidence  that  he  intended  the  encroachment  for  himself  at  the  tune  he  made 
it    lb. 

5.  LmiUUionM.']  A  chumant  in  ejectment  proved  that  his  grandfiLther  being  seised  in 
fee  of  a  farm,  devised  it  to  the  claimant's  father,  as  tenant  in  tail,  and  died  in  17S9, 
and  that  the  &ther  received  the  rents  and  profits  up  to  the  year  1807,  and  died  m 
1860  :  — 

Heldj  that  the  claimant's  fiither  having  been  barred  under  the  3  &  4  WilL  4.,  the  daim- 
ant  was  barred  also.    Austin  v.  Lewellyn,  418. 

* 

6.  Mesne  Profits.']  In  ejectment  by  landlord  against  tenant,  under  15  &  16  Vict  e. 
76,  s.  214,  mesne  profits  may  be  recovered,  although  not  specially  claimed  in  |ld 
writ  or  issue.    Smith  v.  Telt,  483. 

ELECTION. 

Majoriiy,']  By  an  order  of  the  Poor  Law  Commissioners,  regulating  the  proceed- 
ings of  Guardians  of  the  Poor  in  the  parish  of  M.,  the  election  of  officers  was  to  be 
by  a  majority  of  the  guardians  present  at  a  meeting  of  the  board.  By  stat.  19  &  13 
Vict.  c.  103,  s.  19,  in  case  of  an  equality  of  votes  upon  any  question  at  a  meedaz 
of  guardians  of  any  union  or  parish,  the  chairman  has  a  **  second  or  casting  vote. 

At  an  election  of  clerk  to  the  guardians  of  M.,  twenty-two  guardians  attend^.  On 
their  assembling,  the  chairman  said  he  should  not  vote  for  any  candidate,  but  merely 
preside  at  the  meeting  as  chairman.  He  did  so,  and  took  the  votes,  of  which  diere 
were  eleven  for  one  candidate  and  ten  fox  another.  The  former  vras  declared 
elected,  and  entered  upon  the  ofiice.    On  motion  for  a  quo  warranto:  — 

Held,  that  the  chairman  could  not  be  considered  as  having,  for  the  purpose  of  tte 
election,  withdrawn ;  and  that  such  election  was  void,  as  not  having  been  determined 
by  a  majority  of  the  guardians  present    Regina  v.  Griffiths,  179. 

EMBEZZLEMENT. 

1.  Larceny,]  The  prosecutor  gave  some  marked  money  to  J.  W.  to  expend  at  Ibi 
(the  prosecutor's)  shop,  for  the  purpose  of  detecting  a  servant,  of  whom  the  master 
had  suspicions.  The  servant  was  convicted  of  embezzling  a  portion  of  the  masked 
money :  — 

Held,  upon  the  authority  of  Rez  v.  Headge,  2  Leach's  C.  C.  1033,  that  the  conviction 
was  right    Regina  v.  Gill,  650. 

2.  Money  received  on  Account  of  Master,]  W,  had  contracted  with  the  Great  Noitib- 
ern  Railway  Company  to  provide  horses  and  carmen  for  the  deliveiy  of  their  coals. 
By  the  terms  of  the  agreement  W.  was  to  provide  a  sufficient  number  of  steady  and 
honest  carmen  for  the  deliverv  of  the  coab,  and  '*  for  collecting  and  duly  accoontiiic 
for  the  moneys  received  for  the  same ; "  such  carmen  were  '^  to  obey,  perform,  aaa 
execute  "  the  orders  of  the  company's  manager  in  all  thii^  connected  with  the  de- 
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count  for,  and  durrer  to  tbe  said  coaipanT*s  coal  manager  aO  cbecks»  monejTs'*  &c^ 

'vrliieb  tliej  m^bt  receire  in  pajnient  of  tbe  coab.    Toe  coone  of  bosineasNras  tor 

tlie  cannen  to  receive  defiTeij  notes  and  receipted  invoices  from  tbe  companv^s  o^ 

fice.     The  former  tbej  took  to  W.*s  office  lor  tbe  poipose  of  being  entered  ^  bis 

books,  but  tbe  inToices  ivere  left  iritb  tbe  customer  on  payment  of  tbe  accoanL 

The  prisoner  was  a  cannan  of  W^  and  tbe  case  fimnd  tbat  it  was  bb  dutr  to  pay 

over  direct  to  tbe  company's  clerks  anj  none j  be  receiyed  for  coals.    He,  Sowerer, 

having  defiyered  coab  to  a  customer,  received  tbe  money,  and  appropriated  it  to 

his  own  use,  and  ivas  tben  indicted  for  embexzling  tbe  monej  of  W.,  bis  master :  — 

Held,  by  a  majority  of  tbe  indues,  tbat  tbere  was  a  priyity  between  tbe  prisoner  and 

the  company,  so  as  to  maLe  mm  tbeir  agent ;  tbat  ne  agreed  to  pay  tbe  money  to 

them,  and  tbereibre  be  bad  not  received  it  on  account  of  W^  and  was  wrongly 

convicted  of  embesding  W/s  money.    Rtgina  v.  Beaymont^  553. 

See  Labcext. 

ENCROACHMENTS. 
See  Laiidlord  and  TsNAirr. 

ERASUBR 

In  a  WUL]  See  Wiu. 

ERROR. 
See  ExcKPTioxs. 

ESTOPPEL. 

By  DeedJ]    A  dechuration  in  covenant  stated  tbat  letters-patent  bad  been  granted  to  tbe 

defendant  for  improvements  in  parii^'ing  gas,  and  tbat  other  letters-patent  bad  been 

granted  to  die  plaintiff  for  an  imi>roved  nuxle  of  mann&ctorinff  gas,  and  that  certain 

parts  of  the  plaintiff's  invention  intended  to  be  secured,  baa  been  claimed  in  the 

specification ;  that  disputes  had  arisen  between  the  parties  as  to  their  rights  under 

tne  letters-patent  to  the  use  of  oxides  of  iron,  for  the  purpose  of  purif^'ing  eas ; 

that  to  put  an  end  to  such  disputes,  the  parties  covenanted  with  each  other  lor  a 

mutual  right  of  using  the  patents  on  tbe  terms  of  giving  notice  of  tbe  beginning  to 

use  tbe  same.    Breach,  want  of  notice.    Plea,  that  the  pkuntiff's  patent  was  not  a 

good  and  valid  patent  in  this,  that  it  was  not  new,  and  the  pliuntiff  was  not  the  true 

and  first  inventor :  — 

Held,  that  the  intention  of  the  deed  was  to  prevent  disputes  between  the  parties,  and 

that  the  defendants  were  estopped  by  the  deed  from  denying  the  vahdity  of  the 

patent,  its  novelty,  and  that  tne  plaintiff  was  the  true  and  £st  inventor.    HilU  v. 

Laming^  452. 

See  Payment.    Insurance.    Joint  Owner. 

EVIDENCE. 

1.  Secondary.'^  Action  by  the  assi^ec  of  the  reversion  on  a  covenant  in  a  lease.  The 
deed  of  assignment  of  the  reversion  to  the  pkuntiffs,  was  subicet  to  certain  "  mort- 
gage debts.**  The  defendant,  in  order  to  prove  that  the  legal  estate  was  out  of  the 
plaintiffs,  called  the  attorney  of  a  person  to  whom  the  mortgage  (subject  to  which 
the  assignment  had  been  made)  had  been  transferred,  to  produce  the  mortga^  deed 
under  a  subpcena  duces  tecum.  The  attorney  refused  to  produce  it,  and  said  that 
his  client  had  instructed  him  not  to  produce  it  Another  witness  was  then  called  to 
give  secondary  evidence  of  the  contents  of  the  deed,  by  means  of  a  drafl ;  and  in 
order  to  identify  the  deed  with  the  drafl,  the  judge  ordered  tbe  attorney  to  produce 
the  deed,  and  to  allow  the  second  witness  to  look  at  the  indorsement ;  upon  which 
tbe  witness  identified  it  as  the  deed  of  which  the  draft  was  a  copy,  and  thereupon 
secondary  evidence  was  received  of  the  contents  of  the  deed :  — 

Beid,  secondly,  that  the  omission  to  subpoena  the  client  was,  under  the  circumstances, 
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DO  gxx>und  for  excluding  secondaiy  evidence  of  the  contents  of  the  deed.     PJ^pt  t. 
Frew,  96. 

2.  Entries.']  In  ejectment,  the  question  being  whether  the  premises  were  pareel  or  no 
parcel  of  a  manor,  the  lessor  of  the  plain  tin  produced  from  his  muniments  books  pa?- 
porting  to  be  the  books  of  J.  Y.,  steward  to  plaindfiT's  ancestor,  the  dien  £ari  of  A. 
In  one  of  those  books,  J.  V.  was  debited,  in  1782,  with  the  receipt  of  rent  for  ibe 
premises  in  question.  The  balance  of  the  account  for  the  half  year  'W3s  struck,  bsi 
was  not  signed ;  under  it  was  written  in  a  different  hand,  "  The  above  balance  is  at- 
counted  for  in  a  general  statement  at  the  end  of  the  year's  account,  ending  Mickad- 
mas,  1793,  entered  in  a  subsequent  book."  This  entry  was  dated  Feb.  18, 17^ 
and  was  signed  by  the  then  earl,  and  by  '*  J.  V.,  Jun."  The  balance  was  ourkd 
down  in  the  account,  and  balances  were  struck  in  each  half  year ;  none  were  sipdl 
by  J.  y. ;  but  under  each  was  a  similar  entry  ^gned  by  the  carl  and  J.  V.,  Jul, 
until  the  end  of  the  last  book,  where  was  entered :  "  Balance  due  to  J.  V.,  76^  I^ 
Feb.,  1 795.  —  The  above  account  was  this  day  settled  *,  and  the  balance,  7^L,  di» 
thereon  to  J.  Y.,  Sen.,  was  paid  bv  the  Earl  of  A.  to  J.  Y.,  Jun.,  and  the  vooekeis 
delivered  up  to  his  lordship."  This  was  signed  bv  the  earl  and  J.  Y.,  Jon.  Ko  ev- 
idence was  given  of  the  character  or  position  of  J.  Y.,  Jun.,  or  that  he  was  dead,  or 
that  he  had  ever  existed :  — 

Eeld,  that,  inasmuch  as  the  entry  was  produced  from  the  proper  custody,  and  parpst- 
ed  to  be  fifty-five  years  old,  it  was  not  necessary  to  prove  that  J.  Y.,  Jun.,  was  deal 
And  that,  inasmuch  as  J.  Y.,  Jun.,  chained  himself  with  the  receipt  of  the  lasi  ba- 
lance, and  the  entry  of  the  payment  of  rent  was  part  of  the  balance  in  that  jear 
which  was  carried  down  so  as  to  form  part  of  the  last  balance,  the  entry  was  adme- 
sible  evidence  of  the  payment  of  rent.    Doe  v.  Michael^  180. 

3.  0/  Usage."]  The  defendant  chartered  the  plaintiff's  vessel  to  proceed  to  Newcasli^ 
on-Tyne,  and  there  be  ready  forthwith  "  in  regular  turns  of  loadmg,"  to  take  on  bond 
by  spout  or  keel,  as  directed,  a  complete  cai^  of  four  keels  of  coal,  and  the  r- 
mainder  coke.  In  an  action  for  not  loading  the  vessel  with  coke  vrithin  a  reasonaUe 
time :  — 

Held,  that  evidence  was  admissible  to  explain  the  meaning  of  the  expression  in  the 
charter  party,  "  in  regular  turns  of  loading,"  by  showing  that  there  was  a  nsige  of 
the  port  of  Newcastle  that  vessels  should  take  in  their  caigoes  of  coke  in  a  certain 
regular  order  or  turn ;  and  that  the  question,  whether  the  vessel  was  loaded  vridna 
a  reasonable  time,  ought  not  to  be  decided  without  reference  to  such  usage,  if  pio^ 
ed.    Leidemann  v.  SaiuUz,  305. 

4.  Stamp.]  A  docxmient,  not  purporting  on  the  fece  of  it  to  be  a  receipt  for  the  p^ 
ment  of  money  may  be  shown  to  bo  a  receipt  by  evidence  aliunde,  and  thus  be 
brought  within  the  stamp  laws.    Regina  v.  Overton^  567. 

5.  Receipt.'^  Therefore,  where  it  was  proved  to  be  the  course  of  business  betwecs 
two  parties,  upon  the  payment  of  money  in  discharge  of  debts  due  from  one  to  ths 
other  of  them,  mereljr  to  get  the  signature  of  the  party  receiving  the  amount,  to  ifi 
entry  in  a  book  containing  the  date,  the  name  of  the  creditor,  and  the  amount  of  die 
debt,  such  entry  was  held  to  be  a  receipt  within  the  meaning  of  the  stamp  lavs,  /i 

6.  CoUaieral  Fact]  Upon  the  trial  of  the  clerk  of  the  payee,  who  had  so  a^ed  bis 
name,  for  embezzling  a  sum  of  money  so  paid  and  received,  the  whole  of  sacn  estrj, 
though  unstamped,  and  though  referring  to  a  sum  exceeding  2/.,  was  read  to  tbe 
jury  for  the  purpose  of  identifying  the  prisoner  as  the  person  to  whom  the  monej 
was  paid,  and  who  signed  the  entry :  — 

Held,  tnat  the  entry  was  not  admissible  in  evidence,  as,  coupled  with  the  extriosie 
testimony,  it  proved  a  material  feet  against  the  prisoner,  viz.,  the  receipt  of  the  mo- 
ney, and  that,  for  the  purpose  of  identifying  nim,  only  the  signature  should  have 
been  put  in  and  provea  after  it  had  been  shown  that  the  money  was  paid  to  the  puty 
who  signed  the  book.    lb. 

See  Insubai^ce.    Bill  of  Exchakgb.    Landlord  and  Tenant.    PATMsarT. 

EXCEPTIONS. 
Misdirection.]    A  bill  of  exceptions  should  state  what  directions  the  judge  gave  on  tke 
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particular  issue  raised,  as  it  is  misdirectioii,  not  nondirectioii,  which  is  the  proper 
subject  of  a  bill  of  exceptions.    Anderson  y.  Fitzgerald^  1. 

EXCHANGE. 
Conlracifor  —  not  a  jSW«.]  See  Debt. 

EXECUTION. 
See  Trespass. 

EXECUTORS  BEQUEST. 
See  Will. 

FACTOR. 
See  Payment.    Principal  and  Agent. 

FALSE  IMPRISONMENT. 
See  Assault. 

FALSE  PRETENCES. 

InduceTnentl  Upon  a  charge  of  obtaining  money  by  false  pretences,  it  is  sufficient  if 
the  actual  substantial  pretence,  which  is  the  main  inducement  to  part  from  the  mo- 
ney, be  alleged  in  the  indictment,  and  proved ;  although  it  may  be  shown  by  evidence 
-that  other  matters  not  laid  in  the  indictment  in  some  measure  operated  upon  the 
mind  of  the  prosecutor  as  an  inducement  for  him  to  part  from  his  money.  Regina 
▼.  HewgiU,  556. 

See  Regina  t.  Green,  555. 

FELONY. 

Forfeilurt  of  Goodil\  M.  C.  died  intestate,  the  wife  of  a  felon  under  sentence  of  trans- 
portation, and  leaving  property  acquired  after  the  conviction  of  her  husband :  — 

HM,  that  such  property  oelonged  to  the  crown  as  accrued  to  the  felon,  and  not  to  the 
next  of  kin  ot  the  wife.    Cooivibet  v.  Q^aeerCs  Proctor,  598. 

FORFEITURE  OF  GOODS. 
See  Felony. 

FORGERY. 

Uttering.']  The  prisoner  was  indicted  for  forging  a  testimonial  to  his  character  as  a 
schoolmaster,  and  other  counts  of  the  indictment  charged  him  with  having  uttered 
the  forged  document  The  jury  acquitted  him  of  the  forgery,  but  found  him  guilty 
of  the  uttering  with  intent  to  obtain  the  emoluments  of  the  place  of  schoolmaster, 
and  to  deceive  the  prosecutor :  — 

Hdd,  that  this  finding  of  the  jury  amounted  to  an  offence  at  common  law,  of  which  the 
prisoner  was  properly  convicted.    Regina  v.  Sharman,  558. 

FRAUD. 

^^  • 

1.  To  avoid  a  Deed,]  By  deed  of  three  parts,  between  husband,  wife,  and  trustee,  reciting 
that  differences  existed,  and  that  the  husband  and  wife  had  agreed  to  live  separate, 
the  husband  covenanted  to  pay  to  the  trustees  an  annuity  for  the  separate  mainte- 
nance of  the  wife.  The  trustee  having  siied  the  husband  for  arrears  of  the  annuity, 
the  latter  pleaded  that  he  was  induced  to  make  the  deed  b^  means  of  false  and 
fraudulent  representations  made  by  the  plaintiff  to  him,  that  is  to  sa}r,  by  the  plain- 
tiff, before  the  making  of  the  deed,  fiJsely  and  fraudulently  representing  to  him  that 
£,  the  wife,  was  a  virtuous  person,  whereas  in  truth  the  said  E  was  not  a  virtuous 
person,  and  the  plaintiff  ^  had  then  carnally  known  the  said  E,  so  then  being  the  wife 
of  the  defendant,  and  subsequently  to  the  intermarriage  of  the  said  £  and  the  defend* 
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ant,  and  before  the  making  of  tlie  deed,"  which  last-mentioned  facts  the  pkiaiii 
concealed  from  the  defendant,  and  induced  him  to  make  the  deed,  in  order  thattk 
plaintiS*  might  continue  an  adulterous  intercourse  with  the  said  C  At  the  trial,  libe 
plea  was  proved,  and  the  verdict  thereon  entered  for  the  defendant :  — 
Heldy  on  motion  to  enter  judgment  for  the  plaintiff  nonobsiante  vere<//cto,  that  a^tboc^ 
the  plea  did  not  show  that  the  representations  set  out  were  necessarily  fraotiukit, 
it  not  being  alleged  that  the  plaintiff  knew  them  to  be  fidse,  or  that  he  knew  dot  E 
was  the  defendant's  wife  at  the  time  he  bad  intercourse  with  her,  yet  it  mi^t  be 
sustained  as  a  general  plea  of  fraud,  which,  after  verdict,  was  a  good  answer  to  the 
action.    Evans  v.  Edmonds^  227. 

2.  Pleading.']  Ileldj  also,  that  it  was  not  necessary  to  allege  that  the  wife,  as  eatuifg 
trust,  yras  a  party  to  the  fraud  upon  the  defendant,  as  a  court  of  law  can  only  jook 
to  the  legal  rights  of  the  parties  to  the  deed.    lb. 

8.  Sembley  per  Maule,  J.,  that  if  the  plaintiff,  intending  to  deceive  the  defendant  ht 
the  plaintiff's  own  advantage  and  the  defendant's  dtsadvantage,  induced  the  kite; 
to  make  the  deed  by  representing  a  fact  to  be  true  which  was  not/  true,  bet  abod 
which  the  plaintiff  knew  nothing,  that  would  amount  to  fraud,  and  avoid  tk 
deed,    lb. 

See  Assumpsit.    Bill  of  Exchange.    Larceny.    Life  Insubance.    'Prbo- 

PAL  AND  Surety. 

HABEAS  CORPUS. 
See  Arrest. 

HIGHWAYS. 

1.  Costs  of  Indictment.']  The  costs  of  an  indictment  against  a  pariah  for  non-repair  of 
a  highway,  ordered  to  be  paid  to  the  prosecutor  by  the  Quarter  Sessons,  Dud^ 
section  95  of  the  5  &  6  WiW.  4,  c.  50,  are  not  recoverable  by  distress  againi^t  tbe  an'- 
veyor,  under  section  108,  but  are  to  be  paid  out  of  the  rate  made  and  levied  in  pG^ 
suance  of  that  act.     Harrison^  ex  parte^  152. 

2.  Duty  of  Surveyor.]  It  is  the  duty  of  the  surveyors  who  are  in  office  when  sod  tt 
order  for  costs  is  made,  or  of  their  immediate  successors  in  office,  to  pay  tbe  ooa 
out  of  any  funds  then  in  their  hands,  or,  if  they  have  none,  to  make  a  rate  fiv  tk 
purpose  of  putting  themselves  in  funds,    lb. 

HIRING. 
Contract  for,]  See  Master  and  Servant. 

HUSBAND  AND  WIFE. 

1.  Separation  Deed  —  Fraud.]  "By  deed  of  three  parts  between  husband,  wife,  vA 
trustee,  reciting  that  differences  existed,  and  that  the  husband  and  wife  had  ^rMd 
to  live  separate,  the  husband  covenanted  to  pay  to  the  trustees  an  annuity  fir  ^ 
separate  maintenance  of  the  wife.  The  trustee  having  sued  the  husband  for  airean 
of  the  annuity,  the  latter  pleaded  that  he  was  induced  to  make  the  deed  by  means  of 
false  and  fraudulent  representations  made  by  the  plaintiff  to  him,  that  is  to  ay,  bj 
the  plaintiff,  before  the  making  of  the  deed,  falsely  and  fraudulently  representing  to 
him  that  £,  the  wife,  was  a  virtuous  person,  whereas  in  truth  the  said  £  was  not  a 
virtuous  person,  and  the  plsuntiff  **  had  then  carnally  known  the  said  £,  so  t&a 
being  the  wife  of  the  defendant,  and  subsequently  to  the  intermarriage  of  tb^  ^ 

.  E  and  the  defendant,  and  before  the  making  of  the  deed,"  which  last-mendOQed 
fiicts  the  plaintiff  concealed  from  the  defendant,  and  induced  him  to  naake  the  deed, 
in  order  that  the  plaintiff  might  continue  an  adulterous  intercourse  with  Uie  said  £• 
At  the  trial,  the  plea  was  proved,  and  the  verdict  thereon  entered  for  the  defend- 
ant :  — 

Held,  on  motion  to  enter  judgment  for  the  pkintiff  non  obstante  veredicto,  thatahbongk 
the  plea  did  not  show  that  the  representations  set  out  were  necessarily  fraudulenti 
it  not  beine  alleged  that  the  plaintin  knew  them  to  be  fiilse,  or  that  he  knew  that  £ 
was  the  defendant's  wife  at  ttte  time  he  had  intercourse  with  her,  yet  it  might  be 


INDEX.  636 


Common  Law. 


sostamed  as  a  general  plea  of  fraud,  which,  after  verdict,  was  a  good  answer  to  the 
action.    Evans  v.  Edmonds^  227. 

2.  JTeldy  also,  that  it  was  not  necessary  to  allege  that  the  wife,  as  cestui  que  tnist,  was 
a  party  to  the  fraud  upon  the  defendant,  as  a  court  of  law  can  only  Iook  to  the  legal 
rights  of  the  parties  to  the  deed.    lb. 

3.  #Se77i&2e,  per  Maule,  J.,  that  if  the  plaintiff,  intending  to  deceive  the  defendant  for 
the  plaintiff's  own  advantage  and  the  defendant's  disadvantage,  induced  the  latter  to 
make  the  deed  by  representing  a  fact  to  be  true  which  was  not  true,  but  about 
which  the  plaintiff  knew  nothing,  that  would  amount  to  fraud,  and  avoid  the 
deed.    I  b. 

4.  LiabUUy  of  Husband.']  In  an  action  for  goods  supplied  to  the  wife  on  her  order 
alone,  the  question  is,  (in  the  absence  of  such  evidence  of  necessity  as  may  show  an 
agency  in  law,)  wheUier  there  was  an  agency  or  authority  in  fact ;  and  where  the 
question  had  been  left  to  the  jury  solely  on  the  point  whether  the  goods  were  neces- 
saries ;  — 

Held,  a  misdirection,  and  a  new  trial  granted.    Read  v.  Teaklej  332. 

5.  Separation  Deed."]  In  a  deed  of  separation,  there  was  the  following  covenant  by 
the  defendant,  the  &ther  of  the  children  therein  named :  That,  for  providing  for  the 
maintenance  of  the  children,  he  would,  out  of  his  own  moneys,  pay  the  whole  ex- 
pense of  their  education,  maintenance,  and  support,  except  as  thereinafter  mentioned, 
all  of  whom  it  was  agreed  should  be  and  remain  in  the  custody  and  under  the  com- 
plete control  of  the  defendant  Then  followed  a  proviso,  that  the  mother  of  the 
children,  or  her  trustees,  should  pay  the  expense  of  the  education,  maintenance, 
and  support  of  such  of  the  children  as  should  be  fit>m  time  to  time  permitted  by  the 
defendant  to  reside  with  the  mother,  during  the  period  of  such  residence :  — 

Held,  that  the  covenant  bv  the  defendant  to  maintain,  was  general,  and  not  limited  to 
the  minority  of  the  children,  or  to  the  period  of  their  remaining  under  his  control 
and  custody.    De  Crespigny  v.  De  Crespigny,  422. 

€.  Action  by  wife,  stayed.}  An  action  having  been  brought  by  a  married  woman  as 
executrix,  in  which  her  husband  was  made  co-plaintifi^  the  court  refused  to  order 
the  proceedings  to  be  stayed  altogether,  but  ordered  they  should  be  stayed  until 
security  was  given  to  the  husband  by  the  attorney  against  the  costs  of  the  action, 
the  affidavits  showing  that  the  husband  and  wife  were  living  separate,  and  that  the 
action  was  brought  without  his  sanction  and  against  his  will.  Proctor  v.  Brother- 
tony  518. 

INCOME  TAX. 

A  civil  servant  of  the  E.  I.  C.  in  receipt  of  an  annuity  out  of  the  Civil  Service  Pen- 
sion Fund,  is  entitled,  while  resident  abroad,  to  receive  it  free  from  income  tax. 
Vdney  v.  East  India  Co.  290. 

IDIOT. 
See  Lunatic. 

INDENTURE. 
Of  Apprenticeship.']  See  Apprentice. 

INFANT. 
Parent  liable  for  Support.]    See  Husband  and  Wife.    Payment. 

INSOLVENT. 

0 

Arrest  of]  The  defendant  settled  an  action  brought  by  the  plaintiff  by  ofiving  a 
jadee's  onler  for  the  payment  of  100/.  and  costs  by  certain  instalments.  He  then 
filed  his  petition  in  the  Insolvent  Debtors  Court  under  7  &  8  Vict  c.  96,  and  inserted 
the  plaintiff  in  his  schedule  as  a  creditor  for  the  amount  specified  in  the  judge's 
order.  Default  having  been  made  in  the  payment  of  the  instalments,  judgment  was 
signed.  The  defendant's  examination  was  aiijoumed  sine  die,  and  on  the  same  day 
he  was  arrested  under  a  ca.  sa^  at  the  suit  of  the  plaintiff,  upon  the  judgment  so 
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signed.  He  applied  to  a  jadge  at  cbamben  for  has  discharge,  alleging  tint  be  n 
privileged  from  arrest  at  the  time  he  was  taken,  because  he  was  on  hk  way  to  i 
judge's  chambers.  He  was  discharged  on  a  second  order  being  made  for  pspseM 
of  the  debt  and  costs  by  different  instabnents.  The  defendant  shortly  afterwdi 
obtained  an  order  protecting  him  from  arrest  under  any  process  in  respect  of  & 
debts  due  at  the  time  of  his  filing  his  petition  to  the  persons  named  in  the  schedek 
He  was  then  arrested  under  a  ca,  so.  issued  on  a  judgment  signed  under  the  seeoad 
judge's  order :  — 
HeMy  that  he  was  entitled  to  be  discharged,  the  arrest  being  in  respect  of  the  de^  ia^ 
sertcd  in  the  schedule.    Hockpayton  y.  Busselly  475. 


See  MoKEY  Paid. 

INSURANCE. 

1.  Marine  —  Tirne  Policy.']  Time  policy  in  the  usual  fonn  on  the  good  ship  ^  The  Smoa.' 
lost  or  not  lost,  in  port  and  at  sea,  in  all  trades  and  services  whatsoerer  and  vhs«> 
soever,  during  the  space  of  twelve  calendar  months,  commencing  on  the  25th  Sep- 
tember, 1843,  and  ending  on  the  24th  September,  1844.  To  an  action  on  the  pdxj, 
the  underwriter  pleaded  that  the  ship  was  not,  at  the  time  of  the  commencemeot  of 
the  risk  in  the  policy  mentioned,  nor  at  the  making  of  the  said  insurance,  nor  ontk 
25th  September,  1848,  seaworthy:  — 

Held^  affirming  the  decision  of  the  Exchequer  Chamber,  which  reversed  the  decite 
of  the  Court  of  Queen's  Bench,  that  the  plea  was  bad  in  law.     Gibson  v.  SmaH,  16. 

2.  Seatcorthiness."^  In  a  voyage  policy,  the  law  implies  a  condition  of  seaworthiness,  be 
no  such  condition  is  imphed  inlregard  to  time  p<Micies.    lb. 

S.  Semble,  '*  If,  however,  a  ship  be  about  to  sail  on  a  particular  voya^  and  a  time  pdin 
be  effected  instead  of  a  voyage  policy,  I  think,  as  at  present  advised,  that  the  oooo- 
tion  of  seaworthiness  at  the  commencement  of  the  voyage,  would  be  implied." — Fer 
Lord  St.  Leonards.    Ih, 

4.  Sed  contrh  —  *'  As  at  present  advised,  I  should  decide  against  the  implied  condiBoi 
in  all  cases  of  time  pohcios,  and  should  be  glad  if  it  were  understood,  that  in  all  tot- 
aee  policies  there  is,  and  in  no  time  policies  framed  in  the  usual  terms  is  theie,acott- 
dition  of  seaworthiness  implied."  —  rer  Lord  CampbeU.    lb. 

5.  Capture  hy  Pirates."]  A  vessel  insured  by  a  time  policy  was,  during  the  ride,  etp- 
tured  by  pirates,  and  being  shortly  after  recaptured  by  an  English  ship  of  war,  vas 
taken  possession  of  bv  a  prize  crew,  and  sent  to  England  for  uie  purpose  of  bein« 
adjudicated  upon  in  the  Court  of  Admiralty.  While  on  her  return,  and  after  tlM 
expiration  of  the  risk,  she  met  with  sea  damage,  and  was  taken  into  a  port  to  be  re- 
paired, where  she  was  sold  by  the  prize  master.  From  the  time  of  the  recapture  to 
the  sale,  the  ship  was  in  the  possession  and  under  the  control  of  the  prize  ciew,  aad 
not  of  her  own  crew.  On  her  arrival  in  England,  proceedings  were  taken  in  the 
Admiralty  Court  without  prejudice  to  the  le^  right  of  the  parties,  and  possessioa 
was  decreed  to  the  owners.  Afler  the  termination  of  the  risk,  but  as  soon  as  the 
assured  received  intelligence  of  the  capture  by  the  pirates,  they  gave  notice  of  absa> 
donment :  — 

Held^  that  under  the  above  circumstances,  the  assured  were  entitled  to  recover  as  for  a 
total  loss.    Dean  v.  Hornby^  85. 

6.  Signature  to  Declaration —  Question  for  the  Jury.]  ^Iie  plaintiffs  (the  B.  InsuTanee 
Company)  re-assured,  with  the  defendants,  (anotner  insurance  company,)  the  life  of 
D.,  which  they  had  themselves  previously  assured  to  a  lai^r  amount  When  tha 
proposition  to  re-ossure  was  made,  the  defendants  sent  to  the  plaintiffs  a  printed  foim 
containing  nineteen  questions  relative  to  the  age,  health,  and  habits,  &c.,  of  the  per- 
son whose  life  was  to  do  re-assured;  and  a  declaration  to  be  made  by  him,  that  be 
was  then  in  good  health,  and  not  afflicted  with  any  disease  tending  to  shorten  fife^ 
and  also,  by  the  plaintiffs'  agreeing  that  if  any  untrue  statements  were  contained  it 
such  declaration  or  the  answers  to  toe  questions,  the  assurance  should  be  void.  Wbea 
this  document  was  sent  by  the  defendants,  they  had  filled  up  the  answers  to  the  first 
five  questions,  but  the  rest  were  included  in  a  brace,  as^nst  which  was  written, "  for 
these  particulars  see  copies  of  B.  papers  attached."    At  the  fix>t  of  these  words  the 
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plaintifis*  agent  had  signed  his  name.  Neither  the  plaintiffs  nor  D.  had  signed  the 
printed  paper  in  any  other  part,  and  blanks  were  1^  for  the  signatures  to  the  de- 
claration. This  document  was  returned  to  the  defendants  with  copies  attached  of  the 
papers  deliyered  to  the  B.  office  on  the  original  assurance,  which  were  properly 
signed  by  D.,  the  answers  to  which  were  admitted  to  be  true  when  eiven.  The  de- 
fendants signed  the  policy,  which  recited  that  the  plaintifis  had  delivered  to  the 
defendants  a  declaration  signed  by  them,  setting  forth  the  past  and  present  state  of 
health  of  the  person  whose  life  was  assured,  and  stated  that  such  declaration  was  to 
be  the  basis  of  the  contract,  and  if  any  thing  untrue  were  averred  in  it,  the  policy 
was  to  be  void.  The  plaintiffs  accepted  this  policy,  and  paid  the  premiums  upon  it 
At  the  time  when  this  re^assurance  was  effected,  D.  was  living  abroad,  and  was  af- 
flicted with  a  mortal  disease,  of  which  he  soon  afterwards  died ;  but  this  fact  was 
unknown  to  the  plaintiffs  or  the  defendants.  An  action  being  brought  on  the  policy, 
(which  was  set  out  in  the  declaration,^  the  defendants  pleaded  that  the  plaintiffs 
untruly  stated,  in  the  declaration  mentioned  in  the  policy,  that  D.  was,  at  the  time 
of  making  it,  in  good  health,  and  issue  was  taken  on  this  plea.  At  the  trial,  evidence 
was  given  of  the  facts  above  stated  The  defendants  applied  for  a  nonsuit  on  the 
^[round  that  the  plaintiffs,  by  their  agents,  must  be  taken  to  have  signed  the  declara- 
tion on  which  the  policy  was  founded  The  jud^  refused  to  nonsuit,  and  directed 
the  jur^'  to  say  whether  the  meaning  of  the  parties  was,  that  the  plaintiffs  undertook 
that  D.^  was  then  in  good  health,  or  that  the  defendants  were  to  decide  whether  they 
would  re-assure  upon  the  statements  appearing  in  the  original  papers ;  and  he  handed 
to  the  jury  the  whole  of  the  documents  in  evidence,  in  order  that  they  might  form 
their  opinion  whether  the  si^ature  applied  to  the  declaration,  or  only  to  the  particu- 
lar questions  against  which  it  was  placed :  — 
Held,  by  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Wightman,  J.,  that  the  question 
whether  the' plaintiffs  had  signed  the  declaration,  was  for  the  jury,  and  not  for  the 
judge,  to  decide.    Foster  v.  Alentor  Life  Assuran^-e  Co.  lOS. 

7.  Parol  Evidence  to  Contradict,']  But  per  Erie,  J.,  that  the  plaintiffk,  suing  on  the  policy, 
could  not  give  parol  evidence  to  contradict  the  statement  contained  in  it    lb, 

8.  Estoppel  hy  Silence.']  Secondly,  (hy  Wightman,  J.,  and  Erie,  J.,)  that  the  jury 
were  misdirected  in  not  being  told  that  the  plaintiffs,  having  accepted  the  policy 
containing  the  recital  that  they  had  signed  the  declaration  without  objecfibn,  were 
prima  facie  concluded  by  that  recital.    lb, 

9.  Per  Lord  Campbell,  C.  J.,  and  Coleridge,  J.,  that  the  direction  was  right,  as  assum- 
ing that  the  plaintiffs  had  not  signed  the  declaration,  they  were  not  under  the  cir- 
cumstances precluded  from  denying  that  they  had  done  so.    Jb. 

10.  Usage.]  Evidence  wjw  given  that  it  was  usual  where  insurance  offices  re-assured 
lives,  on  which  they  had  before  granted  policies,  for  the  office  proposing  such  re-as- 
surance to  submit  to  the  office  granting  it  the  papers  on  which  the  original  assurance 
was  effected,  and  for  the  latter  office  to  accept  or  decline  such  re-assurance  on  the 
statements  contained  in  those  papers :  — 

Held,  by  Lord  Campbell,  C.  J.,  that  the  evidence  of  this  usage  was  admissible  to  show 
that  no  declaration  as  to  the  present  health  of  D.  was  signed  by  the  plaintiffs  —  dis- 
sentientibus  Coleridge,  J.,  ana  Erie,  J.    lb. 

See  Life  I^subance.    Set-Off. 

INTEREST. 
See  Orme  v.  Galloway,  621. 

INTERLINEATIONS. 
In  a  WUl]  See  Wills. 

INTERPLEADER. 

Title  of  Third  Party.]  Upon  an  interpleader  issue  whether  certain  goods  and  chattels 
seized  in  execution  were  "  at  the  time  of  the  seizure  the  eoods  and  chattels  of  the 
plaintiff,"  the  plaintiff  proved  a  bill  of  sale  of  the  goods  to  nimself :  — 
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Held,  that  the  defendant,  the  execution  creditor,  might  set  up,  by  mj  of  aoswer,  a 
prior  bill  of  sale  to  a  third  party.     Gadsden  v.  Barrow^  543. 

JOINT  OBLIGEES. 
•  See  Apprentice. 

JOINT  OWNER. 

1.  Authority  of  One.]  Detinue  for  documents  of  the  plaintifiT.  Plea,  that  they  were 
delivered  to  the  defendant  by  persons  jointly  interested  in  them  with  the  pUiatiff; 
that  the  said  persons  never  demanded  them  back ;  and  that  the  defendant  held  villi 
their  consent  The  evidence  was,  that  the  plaintiff  was  a  shareholder  and  purser  m 
the  B.  Mining  Company,  and  that  he  had  delivered  the  documents  to  the  defendant, 
an  accountant,  in  pursuance  of  a  resolution  of  the  shareholders,  in  order  that  tk 
defendant  might  report  on  the  state  of  the  company's  affairs,  and  t^t  tlie  plaindf  s 
his  own  name,  ana  not  on  behalf  of  the  other  shareholders,  had  demanded  tbesi 
back :  — 

Heldy  that  the  plea  rsused  a  good  defence,  and  was  proved.    AUoood  ▼.  Ernest,  26t 

2.  Power  of  One."]  After  the  bankruptcy  of  one  of  two  joint  owners  of  goods,  tk 
solvent  joint  owner  may  authorize  the  sale  of  the  goods,  and  the  broker  who  sdk 
pursuant  to  such  authority,  may  set  it  up  as  a  defence  in  an  action  by  the  assignees 
of  the  joint  owner  who  has  become  bankrupt,  under  the  plea  of  nan  detmeL  ifcr- 
gan  v.  MarquiSy  394. 

8.  Estoppel"]  The  circumstance  that  the  broker  was  in  tiie  first  instance  emplq^  I7 
the  bankrupt,  and  had  no  knowledge  of  any  other  person  bein^r  interested  in  tk 
poods,  is  immaterial,  nor  is  the  broker  estopped  from  setting  np  Uie  joint  ownershqi 
by  having  sent  to  the  assignees  an  account  in  which  the  goods  were  stated  to  hive 
been  sold  for  the  bankrupt  alone,    lb. 

JUDGMENT. 

1.  In  County  Court]  The  decision  of  the  Court  of  Queen's  Bench,  in  Berkley  r^S- 
derkin,  1  £1.  &  Bl.  805  ;  8.  c.  18  Eng.  Rep.  377,  that  an  action  cannot  be  maintained 
in  a  superior  court  on  a  judgment  obtained  in  a  county  court  constituted  under  the 
9  &  10  Vict  c.  95,  ought  to  be  followed  by  courts  of  coordinate  jurisdictioa  wi'tfi  tfae 
Queen's  Bench.    Austin  v.  Mills,  491. 

2.  Action  on,]  An  action  cannot  be  maintained  for  the  cause  of  action  in  respect  cf 
which  judgment  has  been  recovered  In  such  a  county  court    lb. 

Action  on.]  See  Pleading. 

JURY. 
What  is  a  question  for.]  See  Insurance. 

Duty  of]  See  New  Trial. 

LANDLORD  AND  TENANT, 

Uses  and  Occupation.^  In  an  action  for  use  and  occupation  of  a  honse,  the  uodet- 
shcriflfdirected  the  jury  that  actual  occupation  by  the  defendant  was  not  necessvrto 
support  the  action,  but  that  a  constructive  occupation  would  do.  but  did  not  tell  toem 
what  a  constructive  occupation  was :  — 

Heldj  a  misdirection.     Towtie  v.  l/Heinrick,  285. 

Obligation  of  Former.]  See  Nuisance. 

See  Covenant.    Ejectment. 

LARCENY. 

1.  Proof  of  Act.]  The  prisoner  was  found  coming  out  of  a  warehouse,  where  a  larst 
quantity  of  pepper  was  kept,  with  pepper  of  a  similar  quality  in  his  possession.  He 
had  no  right  to  oe  in  the  warehouse,  and  on  being  discovered  said,  ^^1  hope  yoa  y^ 
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not  be  hard  with  me,**  and  took  some  pepper  oat  of  his  pocket  and  threw  it  upon  the 
ground.    There  was  no  evidence  of  any  pepper  having  been  missed  from  the  bulk ;  — 
Held,  that  there  was  sufficient  evidence  to  go  to  the  jury  of  the  corpus  delicti.    Regina 
T.  Burton^  551. 

2.   Regina  v.  Dredge,  1  Cox's  C.  C.  235,  considered.    lb, 

8.  Master  and  Servant,"]  It  was  the  prisoner's  duty,  as  bailiff  to  the  prosecutor,  to  pa^ 
and  receive  moneys.  Upon  an  account  rendered  of  such  payments  and  receipts*,  it 
appeared  he  had  charged  his  master  with  five  payments  ot  1^  8«.,  instead  of  1/.  4^., 
the  sums  he  had  actually  paid.  There  was  also  a  similar  overcharge  of  two  other 
amounts :  — 

Held,  that  the  prisoner  was  wrongly  convicted  of  larceinr,  the  offence,  if  any,  being 
that  of  obtaimng  money  by  fiUse  pretences.    Regina  ▼.  Aewgillj  556. 

4.  Possession,"]  The  prisoner  was  sent  with  his  master's  cart  for  some  coals.  The 
coals  were  delivered  to  the  prisoner  and  deposited  in  the  cart,  their  price  being 
entered  to  the  master's  account.  On  the  road  home  the  prisoner  disposed  of  a  por- 
tion of  the  coals :  — 

Held,  that  this  was  larceny  of  the  coals,  and  not  embezzlement,  the  prisoner  having 
determined  his  exclusive  possession  of  the  coals  when  they  were  aeposited  in  the 
cart,  and  the  possession  from  that  time  being  in  the  master.    Regina  v.  Reed,  562. 

5.  Subject  of—  Chose  in  Action.]  An  agreement,  although  unstamped,  is  a  chose  in  action, 
and  therefore  not  the  subject  of  larceny,  Parke,  fi.,  dissenltente,  Regina  v.  WatlSf 
573. 

6.  Unstamped  Agreement.]  The  prisoner  was  indicted  for  stealing  a  piece  of  paper. 
At  the  time  it  was  stolen,  the  paper  contained  a  signed  agreement  between  the 
prosecutor  and  the  prisoner,  but  it  was  unstamped,  although  of  the  value  of  202. 
The  original  was  not  produced  at  the  trial,  but  a  copy  was  given  in  evidence.  Tho 
agreement  was  a  building  contract,  and  all  moneys  due  under  it,  except  some  extras, 
had  been  paid ;  but  the  work  was  still  going  on :  — 

Held,  (Parke,  B.,  dissentiente,)  that  the  piece  of  paper,  at  the  time  it  was  taken,  was 
a  chose  in  action,  and  not  the  subject  of  larceny,    ib. 

See  Embezzlement. 

LAW  AND  FACT. 
See  Insurance. 

LEASE. 
See  Covenant. 

LIBEL. 
See  Costs.     Slandbb. 

LIFE  INSURANCE. 

"Warranty — False  Statements."]'  F.  proposed  his  life  for  insurance,  and  signed  a  form  of 
"proposal,"  which  contained  his  answers  to  twenty-seven  questions,  the  21st  and  2 2d 
or  which  were  as  follow  :  21.  Did  any  of  the  party's  near  relations  die  of  consump- 
tion, or  any  other  pulmonary  complaint  ?  Answer,  No.  22.  Has  the  party's  life 
been  accepted  or  refused  at  any  office,  &c.  ?  Answer,  No."  The  proposal  also  con- 
tained the  following  agreement :  "  I  hereby  agree  that  the  particulars  mentioned  in 
the  above  proposal,  shall  form  the  basis  of  the  contract  between  the  assured  and  the 
the  company ;  and  if  there  be  any  fraudulent  concealment  or  untrue  allegation  con- 
tained therein,  or  any  circumstance  material  to  this  insurance  shall  not  have  been 
fully  communicated  to  the  said  companv,  or  there  shall  be  any  fraud  or  misstatement, 
all  money  which  shall  have  been  paid  on  account  this  insurance,  shall  become  for- 
feited, and  the  policy  be  void."  The  policy  contained  a  warranty  on  the  part  of 
F.  as  to  most  of  the  facts  replied  to  in  the  proposal,  but  not  as  to  questions  21  and  22. 
It  then  provided  that  the  policy  should  be  null  and  void,  and  all  moneys  paid  by  F. 
forfeited,  upon  F.  dying  in  certain  enumerated  modes,  *'  or  if  any  thing  so  warranted 
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as  aforeaaid  shall  not  be  tnie,  or  if  any  circumstance  material  to  tliis  influranee  abiQ 
not  have  been  truly  stated,  or  shall  have  been  misrepresented  or  conceal^  or  dafl 
not  have  been  fully  and  fistirly  disclosed  and  communicated  to  the  said  company,  or 
if  any  fraud  shall  have  been  practised  upon  the  said  company,  or  any  fidse  ^±»tmt^ 
made  to  them  in  or  about  the  obtaining  or  effecting  of  this  insurance.*  Upon  aa 
action  on  the  policy  against  the  company,  it  appeared  that  the  answers  to  quasboas 
21  and  22  were  not  true :  — 
Heldf  reversing  the  decisions  of  the  Courts  of  £xchec[uer  and  Exchequer  Chamber  a 
Ireland,  that  the  judge  was  wi^ng  in  directing  the  jury,  that  if  they  found  the  iritate- 
ments  both  fiJse  and  material,  they  should  find  aT^ict  for  the  defendant;  and  tial 
the  questions  which  the  judge  ought  to  have  left  to  the  jury  were,  first,  were  the  iltf£- 
ments  fiilse ;  and,  secondly,  were  they  made  in  obtaining  or  effecting  the  policy.  J*- 
derson  v.  FUzgerald^  1. 

2.  Observations  on  the  form  of  this  policy,  and  its  ambiguity,  and  the  effect  of  makiag 
some  of  the  statements  in  the  proposal  matters  of  wananty.  Per  Lord  St  Leo- 
nards.   /6. 

LIMITATIONS. 

1.  Part  Payment  hy  BUI.']  Where  a  bill  of  exchange  Is  delivered  by  a  debtor  to 
his  creditor,  in  payment  on  account  of  a  larger  sum  then  due,  under  such  cxnruo 
stances  as  to  raise  the  implication  of  a  promise  to  pay  the  remainder,  it  amounts  tt 
a  payment  within  the  meaning  of  the  exception  in  the  9  Geo.  4,  c.  14,  &  1,  and  is- 
Bwers  the  Statute  of  Limitations,  as  from  the  time  of  such  deliveiy,  whether  the  lall 
be  sul^equently  honored  or  not  Tumey  v.  Dodwell^  92. 

2.  Foreign  Creditor,"]  A  foreigner  who  has  never  been  in  this  country,  having  a  casse 
of  action  which  accrued  to  nim  while  abroad,  against  a  person  in  this  country,  has 
six  years  within  which  to  bring  an  action  in  this  country,  ftom  the  time  he  first  oomes 
to  this  country.    Lafonde  v.  Kuddock^  239. 

8.  Action  for  CaUs,]    In  an  action  for  calls,  a  plea,  that  the  action  was  on  contraeci 

wiUiout  specialty,  and  that  the  causes  of  action  did  not  accrue  within  six  years: — 
Held^  issuable ;  but  afterwards. 
Held  bad  on  demurrer.    Cork  and  Bandon  Railway  t.  Goode,  245. 

4.  Qu^Brcy  whether  a  plea  that  the  shares  were  forfeited,  and  that  the  company  had 
received  sufficient  tnereupon  to  pay  the  calb,  is  issuable.    lb. 


5.  Acknowledgment.]  W.  J.,  who  had  previously  lent  to  the  plaintiff  2002.,  which 
secured  by  the  promissory  note  of  theplaintiff  and  two  sureties,  had  goods  from  the 
plaintiff's  shop  to  the  value  of  17/.  Ijie  plaintiff,  on  remitting  to  WT J.  1  Of.  for  in- 
terest on  the  money  borrowed,  sent  in  with  it  hu  bill  for  l?!  for  the  shop  goods. 
W.  J.  answered  —  "I  beg  to  acknowledge  the  receipt  of  10/.  cash  and  the  bSl 
amounting  to  1 7/.,  both  of  which  sums  I  lu^ve  placed  to  vour  credit.  I  have  inclos- 
ed your  bill ;  receipt  it,  and  return  it  me  by  post"  After  the  death  of  W.  J.,  and 
more  than  six  years  after  the  suppljrin^  of  the  goods,  and  after  one  of  the  sureties 
had  paid  the  defendants  the  amount  ot  the  promissory  note,  the  plmntiff  sued  ikt 
defendants  as  representatives  of  W.  J.,  to  recover  the  17/.  The  defendants  refied 
on  the  Statute  ot  Limitations :  — 

Held,  that  the  letter  of  W.  J.  was  a  sufficient  acknowledgement  to  take  the  case  oat 
of  the  statute.    Evans  v.  Sunon^  420. 

See  Ejectment. 

LORD'S  DAY. 

Arrest  on,]  Sec  Arrest. 

LUNATIC. 

Contract,]  The  plaintiff  contracted  for  the  purchase  of  an  estate  from  the  defendant 
and  paid  a  deposit,  on  the  terms  that  unless  he  objected  to  tibe  title  within  a  certain 
time  the  same  should  be  considered  as  accepted.  No  objection  was  made  by  him  to 
the  title.  The  plaintiff,  at  the  time  of  the  contract  and  of  the  payment  of  the  de- 
posit, was  a  lunatic,  incapable  of  understanding  the  meaning  of  a  contract,  or  of 
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managing  his  affairs,  and  derived  no  benefit  from  the  contract ;  but  these  facts  were 
unknown  to  the  defendant,  who  made  the  contract  with  him  fairly  and  bond  fide,  be- 
lieving him  capable  of  understanding  the  meaning  of  the  same :  — 
Held,  that  the  plaintiff  was  not  entitled  to  recover  Uie  deposit,  notwithstanding  he  was 
a  lunatic  incapable  of  contracting  or  of  understanding  the  meaning  of  contracts. 
Beavan  v.  M'VonneU,  484. 

MAJORITY. 

Of  Votes,']  See  Election. 

MALICE. 
Evidence  ofJ]  See  Slander. 

MANDAMUS. 

1.  Costs  o/."]  Although  the  costs  of  obtaining  a  writ  of  mandamus,  where  cause  is 
shown,  are  in  the  discretion  of  the  court,  yet  they  ought  to  be  given  to  the  success- 
ful party,  unless  there  are  strong  grounds  to  the  contrary.    Regina  v.  Harden,'  167. 

2.  The  guardians  of  the  N.  Union  sued  H.  in  the  county  court,  for  their  expenses  in 
removing  a  nuisance,  certun  justices  having  made  an  order  for  its  removal,  under 
the  11  &  12  Vict  c.  123,  and  which  order  H.  had  disobeyed.  H.  applied  at  cham- 
bers for  a  prohibition,  upon  the  ground  that  title  to  land  would  come  in  question. 
The  learned  Judge  did  not  decide  the  question,  but  suggested  an  application  to  the 
full  court  liiis,  however,  was  not  made,  although  the  county  court  judge  himself 
prepared  a  case.  The  cause  was  tried  in  the  county  court,  and  a  verdict  passed  for 
the  plaintiffs.  The  judce,  however,  refused  to  make  an  order  for  payment.  A 
mandamus,  against  which  H.  had  showed  cause,  was  then  obtained,  mainly  upon  the 
construction  of  the  11  &  12  Vict  c.  123,  s.  8 :  — 

Held,  that  there  were  sufficiently  strong  grounds  for  exempting  the  defendant  from  pay- 
ment of  the  costs  of  obtaining  the  mandamus,    lb. 

See  Pauper  Lunatic. 

MANSLAUGHTER. 

NegUgence,"]  Trustees  appointed,  under  a  local  act,  for  the  purpose  of  repairing  the 
roads  in  a  district,  with  power  to  contract  for  executing  sucn  repair,  are  not  charge- 
able with  manslaughter,  if  a  person,  using  one  of  such  roads,  is  accidendy  killed  in 
consequence  of  the  road  being  out  of  repair  through  neglect  of  the  trustees  to  con- 
tract U)r  repairing  it.    Regina  v.  Pocock,  190. 

MARINE  INSURANCE. 

See  Insurance. 

MASTER  AND  SERVANT. 

1.  Negligence.]  The  plaintiff  employed  the  defendant  to  remove  her  goods  in  his 
cart  for  hire.  With  the  consent  of  the  defendant's  carman,  the  plaintiff  got  on  the 
cart  with  the  goods,  and  on  the  way  the  cart  broke  down,  and  the  plaintiff  was 
seriously  injured,  and  her  goods  broken :  — 

Held,  that  the  plaintiff  was  not  entitled  to  recover  damages  for  the  personal  injury. 
Lygo  V.  Newbold,  607, 

2.  Liability,']  The  plaintiff  was  a  guard  in  the  service  of  the  defendants,  a  railway 
company,  and  his  duty  was  to  attach  certain  carriages  to  the  engine  of  a  goods  train, 
and  to  aespafcch  the  same  within  a  certain  time,  so  as  to  avoid  collision  wiui  a  passen- 

fer  train.  In  consequence  of  the  plaintiff's  not  having  had  another  person  to  assist 
im,  the  engine  started,  threw  him  upon  the  rsuls,  and  a  truck  passea  over  laa  arm. 
The  plaintiff  for  three  months  previously  had  done  the  same  work  without  any 
assistance,  and  without  making  any  objection :  — 
Held,  in  an  action  by  the  plaintiff  against  the  defendants  for  compensation  for  the 
injur>%  that  the  plaintiff  naving  voluntarily  undertaken  the  duty,  was  not  entitled  to 
recover.    Skip  v.  Eastern  Counties  Railway  Co.  d9S. 
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8.  Hiring  —  Time  of  Service."]  The  plaintiff  was  enga^^  by  the  defendantj  to  np» 
intend  their  smelting  works  in  Spain,  by  the  foUowing  letter:  ^  We  shall  reqac 
you  to  enter  into  an  engagement  for  at  least  three  years,  at  our  opdon,  at  a  sahrj 
of  250/.  ^  We  should  further  require  you  to  visit  some  of  the  principal  oneltiM 
establishments  in  England,  and  go  out  by  way  of  Gibraitar,  which  is  me  shortesi 
The  plaintiff  commenced  yisidng  the  smelting  establbhmenti  on  the  Ist  Febraaiy, 
1850.  and  shortly  after  sailed  for  Spain,  where  he  served  the  defendants  np  to  tbe 
middle  of  February,  1851,  and  was  then  dismissed  by  them :  — 

Held,  that  this  was  a  contract  binding;  the  plaintiff  to  stay  three  years,  and  giviiis  Ae 
defendants  the  option  of  determining  the  service  at  the  end  of  each  year,  and,  uen- 
fore,  that  the  defendants  having  dismissed  the  plaintifis  after  the  oommenoementof  i 
current  year,  were  bound  to  pay  his  salary  for  that  year. 

Held,  also,  (Parke  B.,  dubitarUe^  that  the  service  commenced  on  the  Ist  of  FeVnanr. 
Ihum  V.  PintOf  503, 

Action  by  ServanL]  See  Ships  akd  SaiPPiNa. 

CHARTER. 

0/  Vessel — Power  to  Borrow  Money,]    See  Ships  and  Shipping. 

MATERIALITY. 
See  Llfs  iKSUftANCS. 

MAXIMS. 
Qui  ponii  foUtur,  5  8. 

iSilc  utere  tuo,  ut  alienum  non  loedasy  122. 
Fietio  Juris  neminem  Icsdre  debet,  442. 

MEDICINES. 
Supply  of,  for  Ships.]  See  Ships  and  Shipping. 

MISDIRECTION. 

The  defendant  kept  a  room  which  was  used  as  a  supper  room  and  place  of  geneTal  r^ 
freshmen t,  there  being  at  the  end  of  it  a  raised  platform,  on  whicn  stood  a  mano,aid 
where  songs  were  constantly  sung.  Programmes  of  the  performance  were  uid  al)oot 
in  different  parts  of  the  room.  The  company  was  respectable,  and  no  monej  m 
paid  for  admission,  nor  any  extra  chaige  made  for  the  articles  consumed  tfaer^  M 
action  having  been  brought  for  a  penalty  under  the  25  Geo.  2,  c  S6,  reladog  to 
public  dancing,  music,  &c.,  the  judge  directed  the  jury  to  say  whether  the  roomvis 
used  for  the  purpose  of  supplying  refreshments  in  uie  manner  of  an  hotel,  the  music 
and  singing  Deing  incidental  mereljr,  or  whether  it  was  used  principally  for  mnBciI 
performances ;  and  ultimately  he  directed  them  to  consider  whether  the  room  vtf 
used  for  both  purposes,  in  which  latter  case  the  plaintiff  would  be  entitled  to  tte 
verdict.  The  jury  found  that  the  room  was  used  for  the  purposes  of  an  hotel,  ui 
found  a  verdict  for  the  defendant :  — 

Held,  that  although  the  verdict  might  be  against  the  evidence,  there  was  nomi8dirodioi> 
Hall  V.  Green  507. 

Held,  also,  (dissentiente  Martin,  B.,^  that  it  would  have  been  a  misdirection  in  the  jo^ 
to  state  that  the  question  was,  wnether  the  keeping  of  the  room  as  an  hotel  was  w 
principal  or  secondary  object    lb. 

ft 

See  Exceptions. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit. 

MONEY  PAID. 
1.  ^Recovery  back.]    Where  an  inaolvent  is  adjudged  to  be  discharged  as  to  a  paitinzltf 
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creditor  at  a  fntare  period,  and  is  arrested  by  that  creditor,  a  payment  of  part  or  all 
o£  the  debt  to  obtain  his  discharge  from  the  arrest,  is  valid,  although  a  fresh  security 
given  under  the  same  circumstances  would  be  invalid.     Viner  v.  Hawkins y  437. 

2.  Qucere^  whether  money  paid  under  such  invalid  security  can  be  recovered  back  ? 
lb. 

See  Contribution. 

NECESSAiOES. 
See  Husband  and  Wipe.  t 

NEGLIGENCE. 

1.  Action  forJ]  The  plaintiff  employed  the  defendants  to  sell  some  houses  by  auction, 
and  to  prepare  a  description  of  the  houses.  They  describe  two  of  the  houses  as  con- 
taining three  stories,  whereas.they  contained  only  two.  The  purchaser  of  those  two 
bouses  compels  the  plaintiff,  under  one  of  the  conditions  of  sale,  to  make  him  com- 
pensation for  the  misdescription.  The  plaintiff  brings  an  action  against  the  defend- 
ants, the  auctioneers,  for  the  sum  he  bad  been  compelled  to  refund  to  the  pur- 
chaser :  — 

Heldy  that  he  was  entitled  to  recover  it    Parker  v.  Farebrother,  237. 

2.  Of  Attorney, "]  A  trader  petitioned  the  Court  of  Bankruptcy,  under  the  211th  sec- 
tion of  12  &  13  Vict.  c.  106 ;  and  an  order  for  the  official  assignee  to  take  possession 
of  his  estate,  was  made  under  the  213th  section.  An  attorney,  having  notice  of 
these  proceedings,  upon  an  assurance  from  the  defendant,  a  creditor,  that  all  the 
creditors  of  the  Bankrupt  would  concur,  and  being  instructed  by  him,  drew  a  deed 
of  settlement:  — 

Held^  that  as  such  deed  might  have  been  operative  if  all  the  creditors  had  concurred, 
the  attorn  ^y  was  right  in  drawing  the  deed    Lewis  v.  CoUard,  367. 

See  Manslaughter.    Master  and  Servant.    Nuisance. 

NEW  TRLAL. 

1.  Verdict  against  Evidence,"]  The  fact  that  the  verdict  is  agunst  the  evidence  is  no 
ground  for  a  new  trial  in  a  penal  action.    Hall  v.  Green,  507. 

2.  Surprise  —  Affidavit.  An  affidavit  on  which  to  found  a  motion  for  a  rule  nisi,  on 
the  ground  of  surprise,  should  state,  not  only  that  the  evidence  adduced  at  the  trial 
was  unexpected,  but  that  the  party  on  whose  behalf  the  application  is  made,  would 
have  been  prepared,  had  it  not  been  for  the  surprise,  with  evidence  to  contradict  the 
evidence  adduced.     Walter  v.  Brandeis,  245. 

3  Small  Damages,']  A  new  trial  will  not  be  granted  on  the  ground  that  from  the 
small  amount  of  damages  the  jury  must  have  come  to  a  compromise,  unless,  from  the 
circumstance  of  the  case,  it  is  evident  that  there  has  been  a  total  refusal  on  the  part 
of  the  jurors  to  discharge  their  duty,  and  the  verdict  is  necessarily  wholly  inconsist- 
ent.   Aichards  v.  Rose,  406. 

NON  COMPOS. 

See  Lunatic. 

NONSUIT. 
The  8  &  9  Vict.  c.  87,  s.  117  (Customs  Consohdation  Act)  enacts,  that  no  writ  shall 
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been  given,  stating  the  cause  of  action,  &c.  The  118th  section  enacts,  that  no  plain- 
tiff, in  any  case  where  an  action  shall  be  grounded  on  any  such  act  done  by  the 
defendant,  shall  be  permitted  to  produce  any  evidence  of  the  cause  of  such  action, 
except  such  as  shall  be  contained  in  the  notice  to  be  riven  as  aforesaid,  or  shall  re- 
ceive any  verdict  against  such  officer  or  person  unless  ne  shall  prove  on  the  trial  of 


644  INDEX. 


Common  Law. 


such  action  that  such  notice  was  given ;  and  in  de&nit  of  such  proof  the  defeodaii 
in  such  action  shall  receive  a  verdict  with  costs,  as  hereinafter  mentioned :  — 
Held^  that,  upon  the  trial  of  an  action  against  an  officer  of  the  custoois,  it  is  the  dntr 
of  the  judge,  unless  the  facts  are  admitted,  to  hear  the  evidence,  and  decide  wl^t^ 
the  defen&nt  did  the  act  complained  of  honestly  helieving  that  his  du^  called  usia 
him  to  do  it,  in  which  case  the  provisions  as  to  notice  of  action  would  be  a^pbobb 
Arnold  v.  Hamely  547. 

NUDUM  PACTUM. 
See  Contract. 

NUISANCE. 

Landlord  and  Tenant —  SewerJ]  The  defendant  had,  more  tlian  twenty  rears  befim 
the  action,  constructed  a  sewer  or  watercourse  through  property"  of  his  owb,  tai 
then  occupied  by  him.  In  1845,  the  defendant  let  a  house,  shop,  and  ceUarto  die 
plaintiff,  which  the  defendant  down  to  that  time  also  occupied  with  the  prcpeitr.  h 
1851,  the  sewer  or  watercourse  burst,  and  thereby  the  plaintiff's  cellar  andgoodi 
were  damaged ;  and  the  plaintiff  thereupon  brought  an  action  against  the  deftudaEl 
for  negligently  and  improperly  making  and  constructing  the  sewer,  and  kee|Hiigaid 
continuing  the  same  negligently  and  improperly  made  and  constructed,  and  so  cav- 
ing the  damage.  The  jury  found  that  the  sewer  was  not  originally  constructed  wii 
proper  care,  and  it  was  proved  that  it  had  been  continued  in  the  same  state :  — 

Held,  that  upon  the  letting  of  ^he  premises  to  the  plaintifiT,  a  daty  arose  on  the  part  tf 
the  defeiylant  to  take  care  that  that  which  was  before  rightful,  did  not  beeoee 
wrongful  to  the  plaintiff,  because  that  would  be  in  derogation  of  the  defendant* s  owa 
demise  to  the  plaintiff;  and  that  upon  this  ground,  as  abo  upon  the  principle  fievkn 
tuo  ut  aUenum  non  Uxdas,  the  action  was  maintainable.    Alston  t.  Grant,  122. 

OFFICER. 
Liability  o/J]  $ee  Trespass. 

ONUS  PROBANDL 
As  to  Alterations^]  See  Will. 

PARENT  AND  CHILD. 
See  HusBAKD  and  Wife. 

PARISHES. 

The  ancient  parish  of  St  Giles-in-the-Fields  was  divided  (under  acts  of  Anne  and  Geo. 
1  and  Geo.  2,  for  the  building,  &c.,  of  new  churches)  into  two  parishes,  St  GileMa- 
the-Fields  and  St  George,  Bloomsbury,  which  were  made  separate  and  distinct  Sx 
all  purposes  except  as  to  church,  highway,  and  poor-rates ;  and  separate  vestiymea 
were  appointed  for  the  new  parish.  By  stat  11  Geo.  4,  and  1  Wiil.  4,  c.  10,  fcr 
regulatmg  the  affairs  of  the  joint  parishes  of  St  Giles  and  St  Geor^  and  at  the 
separate  parishes  of  St  Giles  and  St.  Greorge,  the  vestry  of  each  pansh  was  to  bs 
composed  of  forty-two  persoiM,  (besides  the  rector  and  churchwardens,}  elected  by 
the  vestrymen  auly  qualified ;  each  vestry  was  to  appoint  its  own  churchwardeos 
and  auditors,  and  make  its  own  church  rates,  and  to  manage  some  other  afiairs  of 
the  separate  parish ;  and  the  vestrymen  of  the  two  parishes  were  to  be  the  joint  ves- 
try of  the  parishes,  and  to  appoint  overseers  and  directors  and  other  officers  to  msr 
nage  the  relief  of  the  poor  of  the  joint  parish,  to  make  its  poor  rates,  and  to  exercise 
other  powers  relative  to  the  poor,  and  concerning  the  parishes  jointly.  QAestkns 
before  the  joint  vestry  were  to  be  decided  by  a  majority  of  the  vestrymen  present : — 

Held,  that  the  parishioners  of  one  of  the  parishes  could  not  separately  adopt  the  pro- 
visions of  Sir  J.  Hobhouse's  Act,  1  &  2  WilL  4,  c.  60,  for  the  election  of  their  own 
vestry.    Eegina  v.  Basset,  193. 

PARTNERSHIP. 
See  JoiKT  Owner. 
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PART  PAYMENT. 

See  Limitations. 

PARTY  WALL. 
MuUtMcd  right  of  Support,']  See  Easemekt. 

PATENT. 

• 

1.  F^articulars  of  Objection,']  Pardcalan  of  objectiouB  deliyered  under  the  l5  &  IG 
Vict.  c.  83,  8.  41,  by  a  defendant  in  an  action  for  an  infringement  of  a  patent,  must 
state  the  place  at  or  in  which  the  invention  is  alleged  to  have  been  used  or  published 
prior  to  tne  date  of  the  letters-patent,  and  no  evidence  of  such  prior  user  or  publica- 
tion 'Will  be  admitted,  if  the  particulars  of  objection  are  defective  on  this  point 
Palmer  v,Cooper,  468. 

2.  Infringement,]  In  an  action  for  infnngement  of  a  patent,  the  court  disallowed  the 
following  plea :  that  the  plaintiff,  having  petitioned  for  letters-patent,  represented  to 
the  solicitor-general,  to  whom  the  matter  was  referred,  that  the  invention  consisted 
of  naatters  mentioned  in  a  paper  writing  exhibited  to  the  solicitor-general,  (setting  it 
forthy)  who,  confiding  therein,  reported  that  the  letters-patent  might  be  granted ; 
thaty  after  the  grant  of  the  letters-patent,  the  plaintiff  enrolled  his  specification  in 
certain  terms,  and  £Jsely  described  his  invention  therein ;  and  that  so  much  of  the 
invention  as  was  stated  in  the  specification,  was  not  part  of  the  invention  in  the  paper 
writing  and  letters-patent  mentioned,  and  was  not  part  of  the  invention  for  which 
the  letters-patent  were  granted.    Hancock  v.  Noyes,  510. 

See  Estoppel. 

PAUPER. 

C^€trge3  to  Union  Fund.]  An  extra-parochial  place  was,  by  the  5  &  6  Vict  c.  48, 
made  liable  to  maintain  its  own  poor,  and  aflerwards  comprised  in  W.  Union.  Cer- 
tain paupers  had  lived  all  their  lives  in  that  place,  and,  as  fiu*  as  was  known,  neither 
they  nor  their  ancestors  had  any  settlement  elsewhere :  — 

Heldj  that,  as  these  paupers  were  irremovable,  because  there  was  no  place  to  which 
they  could  be  removed,  and  not  by  reason  of  the  9  &  10  Vict,  c.  66,  the  charges  of 
relief  must  be  borne  by  the  place  itself,  and  was  not  cast  on  the  common  fiind  of  the 
union,  by  the  11  &  12  Vict  c.  110,  s.  8.    Regina  v.  The  Overseers  of  East  Dean^  103. 

1.  No  SettUmenL]    The  9  &  10  Vict  c.  66,  extends  only  to  render  irremovable  such 

Saupers  as  have  a  known  settlement  to  which  they  would  be  liable  to  be  removed  in- 
ependently  of  the  provisions  of  that  act ;  and  the  1 1  &  1 2  Vict.  c.  1 10,  s.  3,  casts  upon 
the  common  fund  of  the  union  the  cost  of  relief  of  such  paupers  only.  Regina  v.  Ber^ 
nett,  143. 

2.  Therefore,  where  paupers  who  had  resided  for  upwards  of  five  years  in  a  place 
which  was  formerly  extra-parochical,  but  was  in  1842  made  a  township  by  act  of 
paurliament,  and  included  in  an  union,  and  had  acquired  no  settlement  in  that  town- 
ship or  elsewhere,  became  chargeable  thereto,  the  cost  of  their  relief  was  not  properly 
charged  on  the  common  fund  <u  the  union.    lb. 


PAUPER  LUNATIC. 

1.  Seizinp  his  Effects,^  Under  stat  3  &  4  Vict  c.  64,  s.  2,  which,  for  the  repayment 
to  parishes  or  counties  of  expenses  incurred  in  the  maintenance,  &c.,  of  criminal 
lunatics,  enables  justices  to  order  the  overseers  of  any  parish  where  money,  ^oods, 
or  chattels,  of  the  lunatic  shall  be,  to  seize  the  money,  or  seize  and  sell  the  goods  and 
chattels,  justices  cannot  authorize  the  overseers  to  levy  a  debt  claimed  as  due  to  the 
lunatic,  by  ordering  them  to  seize  a  sum  of  money  in  the  possession  of  the  alleged 
debtor.    Regina  v.  Longhom^  175. 

2.  Mandamus,]    And,  on  motion  for  a  mandamus,  ^at  the  uifltance  of  such  overseers, 
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calling  upon  the  alleged  debtor  to  pay  them  such  money,  the  prosecatois  Masa^ 
evidence  to  show  that  such  debt  was  due,  and  that  the  sam  demanded  vas  in  p» 
session  of  the  alleged  debtor,  the  court,  on  cause  shown,  refused  a  manaynn^   fi 

PAYMENT. 

1.  Evidence  —  Estoppel.']  In  an  action  for  goods  sold,  there  was  a  plea  of  pajment 
and  it  appeared  that  both  the  plaintiff  and  the  defendant  employed  G.as  6ctor.  & 
sold  the  goods  to  the  defendant  knowing  he  was  &ctor.  On  a  balance  of  wxm^ 
G.  was  indebted  to  the  defendant  The  plaintiff,  who  knew  the  state  of  ammJii 
between  G.  and  the  defendant,  petitioned  the  Court  of  Bankruptcy  to  makeG-baak- 
nipt,  and  alleged  in  his  afiida\'it  that  G.  owed  him  a  sum  of  money  for  ^oodssoMlv 
G.  as  factor  of  the  plaintiff,  to  the  defendant,  and  for  which  he  had  received  paTmer. 
by  means  of  goods  sold  by  the  defendant  to  G.  The  plaintiff  haying  aftenranksoed 
the  defendant  for  the  price  of  the  goods :  — 

Held^  that  the  statement  in  the  affidavit  was  not  conclusive  evidence  estopping  t^ 
plaintiff  from  denying  that  the  defendant  had  paid  for  the  goods ;  the  allegalioK  it 
to  payment,  so  explained,  not  being  an  allegation  of  fiict,  but  of  an  inference  of  \a 
drawn  by  the  plaintiff.    Morgan  v.  Couckmanf  321. 

2.  Of  Part  —  When  a  Discharge,']  To  a  declaration  for  work  and  labor,  the  dcW 
ant  pleaded,  that  after  the  present  cause  of  action,  and  before  suit,  tiie  plaintiff  levkd 
a  plaint  against  the  defendant  in  the  county  court  for  50/.,  that  the  defendant  bebf 
then  and  at  the  time  of  the  accruing  of  the  cause  of  action  for  which  the  plaint  la 
levied,  an  infant,  gave  notice  that  he  should  defend  himself  against  the  plaint  on  tiat 
ground,  and  that  before  trial  in  the  county  court,  the  plaintiff  and  defendant  a^ied 
that  the  defendant  should  pay  the  plaintiff^s  costs  and  30/.,  and  that  the  pUotif 
should  accept  the  30/.  and  the  performance  by  the  defendant  of  the  agreement  in 
satisfaction  as  well  of  the  cause  of  action  for  which  the  plaint  was  levied,  as  ofil 
causes  of  action  which  the  plaintiff  then  had  against  the  defendant.  Avenneat  d 
payment  before  suit  by  the  defendant  of  the  30/.  and  costs,  and  acceptance  br  ^ 
plaintiff  in  pursuance  of  the  agreement :  — 

ffeldj  that  the  averment  of  the  defendant  being  an  infant  when  the  cause  of  aenn 
arose  for  which  the  plaint  was  levied,  was  immaterial,  and  that  the  plea  was  a  good 
defence  without  that  averment.     Cooper  v.  Parker,  325. 

See  Limitations. 

PAYMENT  INTO  COURT. 
See  Amendment.    Bond. 

PENAL  ACTION. 
See  New  Trial. 

PIRATES 

Losa  by.]  See  Insurance. 

PLEADma. 

1 .  Action  on  Judgment.]  To  an  action  on  an  Irish  judgment,  the  defendants,  who  «we 
a  corporation,  pleaded  that  they  were  not  served  witn  process  in  the  action,  and  tait 
**  the  plaintiff  irrcOTlarly,  behind  the  back  of  the  defendants,  caused  an  appea'**' 
to  be  entered  for  Sie  defendants,"  and  thereby  obtained  judgment,  when  the  defew- 
ants  were  not  within  the  jurisdiction  of  the  court,  and  had  not  been  served  with  any 
process  to  appear  in  the  action :  — 

Held  J  a  bad  plea,  after  the  plaintiff  had  pleaded  over  to  it,  for  not  showing  that  w 
defendants  did  not  know  of  the  summons,  or  that  they  did  not  appear  in  the  actocfft 
Sheehy  v.  lA/e  Insurance  Co,  268. 

2.  Quarej  if  the  13  &  14  Vict  c.  18,  s.  9,  which  provides  for  subHtitution  of  scrnoea 
actions  brought  in  Ireland,  applies  to  corporations ?    lb. 

8.  Replication,]  Matter  which  before  the  statute  15  &  16  Vict.  c.  76,  ss.  77, 79,  wM 
the  subject  of  a  special  replication,  is  not  put  in  issue  by  the  general  traverse  ^^ 
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by  these  sections.    Trespass  q.  c.  f.,  plea  justifying  under  a  right  to  dig  soil.    Repli- 
cation, —  "  And  the  plaintiff  joins  issue  on  the  plea  " :  — 
ffeld^  that  the  right  only  was  put  in  issue,  and  that  trespasses,  extra  the  right,  should 
have  been  new  assigned.     Glover  y.  Dixon^  490. 

See  Fbaud.    Payment.    Trespass. 

POOR  RATES. 

Russell  InstitutionJ]  The  Russell  Institution  comprises  a  libraxy,  theatre  or  lecture- 
room,  and  a  news-room,  and  was  founded  in  1808  for  the  purpose  of,  first,  the  forma- 
tion of  a  library  consisting  of  the  most  useful  works  in  ancient  and  modern  literature ; 
secondly,  the  establishment  of  a  reading-room  provided  with  the  best  foreign  and 
English  journals  and  other  periodical  publications ;  thirdly,  for  lectures  on  Sterary 
and  scientific  subjects.  The  funds  for  purchasing  the  building  and  supporting  the 
institution  were  raised  in  the  first  instance  by  transferable  smires.  Persons  might 
become  annual  subscribers  to  the  institution  and  be  entitled  to  the  privileges  of  pro- 
prietors. There  were  about  400  shareholders  and  subscribers,  and  the  privileges  of 
the  institution,  except  as  to  admission  to  the  lectures,  were  confined  to  them.  The 
library  contained  about  18,000  volumes  and  the  principal  reviews,  magazines,  daily 
and  weekly  papers,  and  other  periodicals,  and  directories  and  other  books  of  refer- 
ence, and  the  mining  and  railway  journals,  and  railway  time-tables.  Some  of  the 
newspapers  taken  in  were  filed,  and  the  rest  sold  for  the  benefit  of  the  institution. 
The  lectures  on  subjects  connected  with  science,  literature,  and  the  arts,  the  public 
were  invited  to  attend  upon  payment  of  an  admission  fee.  The  whole  income  of 
the  institution,  derived  in  part  from  the  rent  of  baths,  wine-cellars,  and  annual  sub- 
scriptions, was  applied  in  defraying  the  expenses  of  the  institution,  and  a  rule  of 
the  institution  provided  that  no  dividend,  mft,  division  or  bonus  in  money  or  othe»- 
'wise  could  be  made  to  or  between  the  memoers :  — 

Heldj  that  the  institution  could  not  be  considered  as  "  a  society  instituted  for  the  pur- 
poses of  science,  literature,  or  the  fine  arts  exclusively,"  and  was  therefore  liable  to 
parochial  rates. 

Qucare,  Whether  it  could  be  considered  as  "  a  society  supported  in  part  by  annual 
voluntary  contributions,"  within  the  meaning  of  6  &  7  Vict  q.  30,  s.  1.  Russell  In- 
stkution  V.  St.  Giles,  126. 

PRACTICE. 

1.  The  court  directed  a  special  case* to  be  set  domi  for  argument,  which  was  signed  by 
the  plaintiff,  (who  intended  to  argue  it  in  person,)  and  by  counsel  for  the  defend- 
ants.    Udney  v.  East  India  Co,  227.    . 

2.  Pleading  and  Demurring.']  Where  a  party  has  obtained  a  judge's  order  for  leave 
to  traverse  and  demur  to  a  pleading  under  the  80th  section  of  the  Common  Law 
Procedure  Act,  1852,  and  judgment  has  been  given  against  him  on  the  demurrer, 
tlie  court  will  not  rescind  the  order  as  to  the  traverse  and  strike  it  out.  Sheehy  v. 
Professional  Life  Assurance  Co,  274. 

8.  New  Trial,']  The  plaintifi*,  on  the  24th  of  March,  gave  notice  of  trial  for  the  first 
sittings  for  London  in  Easter  term,  and  on  the  20th  of  April,  ^ave  notice  of  his  inten- 
tion to  enter  and  try  the  cause  as  undefended  at  the  second  sittings.  The  defendant 
accordingly  did  not  appear  at  the  first  sitting  on  the  22d  of  April,  when  the  cause 
was  tried,  and  a  verdict  found  for  the  plaintiff.  The  defendant,  on  the  6th  of  May, 
moved  for  a  rule  to  set  aside  the  proceedings  for  irregularity :  — 

Held,  that  he  ought  to  have  moved  within  four  days  from  the  clay  of  trial  Ellaby  v. 
Moore,  280. 

.  4.  Judge's  Order,"]  In  an  action  of  trover,  by  churchwardens,  to  recover  a  parish  book, 
£rle,  J.,  to  whom  the  cause  was  referred  afler  verdict,  by  consent  of  the  parties, 
made  an  order,  which  was  made  a  rule  of  court,  that  the  costs  of  both  sides  should 
be  paid  by  the  parish.  The  cause  cam«  on  for  trial  a  second  time,  when,  by  like 
consent,  it  and  all  matters  relatinjv  to  it  were,  b^  order  of  Nisi  Prius,  which  was 
made  a  rule  of  court,  referred  to  Williams,  J.,  to  direct  in  what  manner  the  order  of 
£rie,  J.,  was  to  be  carried  into  effect  Williams,  J.,  on  the  10th  of  August,  1852, 
made  an  order  upon  the  defendants  to  pay  the  plaintiffs  their  costs  on  the  let  of 
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March,  1853,  ^  nnless  in  the  mean  tune  the  sum  be  paid  to  the  plttntifis  out  of  & 
parish  funds."  This  order  was  made  a  rule  of  court  m  Michaelmas  temi,  1853,  od 
the  defendants  not  having  paid  the  monej  on  the  1st  of  March,  185S,  execntioB  w 
issued  against  them :  — 
Held,  first,  that  the  order  of  the  10th  of  An^st  was  a  'judge's  order,  and  not  anaivi 
and  that  Williams,  J.,  had  not  exceeded  his  authoritj  in  making  it  GUbt  t.  I^ 
285. 

5.  1  &  2  Vict,  c,  1 10.1  Secondly,  that  the  order  being  conditional,  was  not  an  ''oris 
to  pa)'  money,"  within  the  meaning  of  the  1  &  2  Vict  c.  110,  upon  which  eiecoiia 
could  issue.    lb. 

6.  New  Tried,']  Where  counsel  at  a  trial  does  not  ask  that  a  certain  poiot  iboald  k 
submitted  to  the  jury,  but  gets  leave  to  move  reserved,  he  cannot  aftemnis  )i 
for  a  new  trial,  on  the  ground  that  that  point  was  not  submitted  to  the  joiy.  16^ 
gan  v.  Couchman,  321. 

7.  Consdidatory  Action,']  Where  eight  passengers  in  a  ship  signed  a  round  Tobmi^ 
employed  the  same  attorney  to  bring  separate  actions  against  the  owners,  for  dia- 
ges  arising  out  of  a  breach  of  contract  tor  the  passage,  whereby  the  plaindfifiife^ 
ed  in  their  health,  the  court  refused  a  rule  to  stay  proceedmgs  in  seTen  tf  At 
actions  till  one  should  be  tried,  although  the  defendants  offered  to  undertake  ic(& 
defend  the  others,  if  there  should  be  a  verdict  found  against  them  on  ndi  tni 
Westhrook  v.  Australian  Royal  Mail  Co,  327. 

8.  Change  of  Fenu^.]  A  plaintiff  cannot  change  the  venue  upon  a  comnwD  afito 
after  obtaining  time  to  plead  upon  the  terms  of  taking  short  notice  of  trial  Gst 
r,  Bradley,  357. 

%,  Writ  of  Trial.]  The  defendant  having  obtained  time  to  plead,  taking  short  «<« 
of  trial,  if  necessary,  before  the  sheriff*,  delivered  two  pleas  on  the  5th  rf  Aig* 
whereupon  the  defendant  on  the  10th-  delivered  a  replication  joining  i«ae  on* 
pleas,  and  on  the  followinff  day  delivered  the  issue  with  notice  of  trial  ii«w^ 
to  try  the  issue  before  the  sheriff  on  the  18th.  The  defendant  having  retanw  J 
issue  and  notice  of  trial,  and  the  cause  having  been  tried  in  his  absence,  it  ^^ 
jected  that  the  plaintiff  was  not  entided  to  give  short  notice  of  trial;  and  tbit(> 
word  "  issue  "  had  been  improperly  used  for  "  issues  " :  — 

Held,  that  the  writ  of  trial  was  ^x>d.    Flowers  v.  'Welchf  409. 

10.  Declaration,'^    A  plaintiff  who  files  a  declaration  within  one  year  after  the  fi«* 
is  returnable,  is  to  be  deemed  out  of  court,  within  the  Re^.  Gen:  Hil.  tens,  pt  * 
unless  he  also  serves  notice  of  declaration  within  the  same  period.    Eadif^  ^^ 
hertSf  413. 

11.  Appearance.]  On  the  18th  of  April,  1862,  the  plaintiff  issued  his  writof  «»»* 
On  the  24th  of  October,  the  Common  Law  Procedure  Act  came  into  ope»tioB.  ^ 
the  13th  of  November  the  plaintiff  entered  an  appearance  for  the  ^^?^^L^ 
and  filed  a  declaration,  and  on  the  12th  of  November,  1858,  gave  notice  of  (»*» 

tion: —  ^         J.     teirf 

Held,  that  the  appearance  sec,  stat,  was  good,  and  that  the  declaration  oap^  to 
aside.    lb, 

12.  15  4'  16  net.  c,  76.]  By  the  Conunon  Law  Procedure  Act,  15  &  16  Vict  c  ?f  *^; 
in  case  of  the  non-appearance  of  the  defendant  where  the  writ  of  *'**""*"aj|j,| 
dorsed  in  the  special  form  therein  provided,  the  plaintiff  is  enabled,  oo  nj^ 
judge's  order  for  leave  to  proceed  under  the  provisions  of  the  act,  and  a  f^-Sijj 
writ  of  summons,  at  once  to  sign  final  judgment  in  the  form  contained  in  the  ^^ 
to  the  act  And  by  the  same  section  it  is  enacted,  that "  it  shall  be  ^^  .^^ 
court  or  judge,  either  before  or  after  final  judgment,  to  let  in  the  ^^^  ^ 
fend  upon  an  application  supported  by  satisfactory  affidavits  accounting  wt  tw 
appearance,  and  disclosing  a  defence  upon  the  merits  " :  —  auktilts^i 

Held,  that  an  application  to  rescind  the  judge's  order  may  be  made  on  a®»  ^^ 
tradicting  those  upon  which  the  order  was  obtained,  without  disclosing  * 
upon  the  merits.    Hall  v.  Scotson,  473. 

QuoTtf,  whether,  if  the  order  stands,  the  judgment  signed  in  pursuance  of  itc*^* 
aside  without  such  affidavits  as  are  mentioned  in  the  statute,    lb. 
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yomtr  q[  the  canit  avtr  m  jmi^mttbk,  or  mn  m£t^  ctmahnvt.    A. 

13,  /wofcrnL]    Wk9«  a  Meadnt  vfo  «as  m  nriaoB,  kad  toted  ite  W  ialHided  to 
go  thnMKk  the  IsaaNvBt  Cool*  aad  dot  he  hu  BaA^  ^  his  miad  mA  to  par  aar- 

boty.  sad  aAemnl&  j al  to  the  CoBHoa  Lav  ricueJaic  AcU5  &  U  Vict.  c. 

76,  s.  101,  sarvtd  the  pfaniif  mith  a  vnmtv  dars*  aodee  to  fatn^  the  caow  oa  for 

tiidi,  the  coait  act  aside  tfe  aotice.     TnutmOr.  f  a  ate  m,  48  7, 


14.  Coarft/ J^ipeaL]    Where  it  is  the  practice  of  the  cnait  fadov  to 
evideaoe,  the  eoait  of  owal  vfll  jaoomd  apoa  that  ciideaue  at  rafiiafd  in  the 
judge's  Botes,  aad  aot  orect  the  prooeedhigi  to  eoa^Kace  de  aaasL     UmISmbv  t. 


PRINCIPAL  ASD  AGENT. 

oMify  o/ J^otf.]    &iriiB,  Aataa  weal  vhosdb  foods  for  a  fore^ 
respoDsible  for  a  breach  of  coatzad  bj  his  pTJafipaTia  n     ~ 
soa  ▼.  AfrCj  382. 


Affent  houndf  if  he  had  mo  ^afto  ify.]    See  Bnx  of  Exchasisk. 


PRINCIPAL  AND  FACTOR. 
SeaPA^ 


PRINCIPAL  AND  SURETY. 


t.  iSuvpremo  VerV\  la  an  action  against  Ae  saretf  on  a  bond  eomfituned  for  dia 
fiduiM  discharge  of  the  dnties  of  a  n&enag  iAxTj  the  defendant  pleaded  and 
proved  that  at  the  time  of  the  ezecotion  of  the  bond  there  ms  a  balance  of  fOSL 
doe  hook  the  principal,  in  respect  of  nonejr  which  had  been  reoeiYed  bj  him  as  re- 
ceiving  ofllcer,  and  that  that  net  was  not  conmnmicaled  to  him :  — 

Held,  that,  as  the  exigence  of  that  balance  did  not  neeessaril j  involTe  an j  inuratalion 
of  miscondnct  against  the  rdieving  qffoer,  it  ivas  not  a  material  GmcI  wtoch  the 
guardians  were  bound  to  ooonnanicate  to  the  sozetjr  before  he  executed  the  bond. 
Gtutrdiansj  jfc  t.  StnAa-^  183. 

2.  lAobility  of  iSicre^.]    Two  raiHraj-  companies  were  amadgtmated  bj  an  act  of  paifia- 

"  an  aiM  jmmediately 


ment,  which  contained,  mier  alia^  a  danse  that  **  fixan  and  jmmediately  after,  ftc,  all 
the  moneys,  goods,  chattels,  steam  and  other  en^nes,  carriages,  wagons,  trucks,  ma- 
chines, live  and  dead  stock,  shares,  bonds,  deeds,  secorities,  books,  writings,  maps, 
plans,  and  other  personal  estate  and  effects  of  or  to  which  the  dissolTed  companies, 
or  either  of  them,  were  poascsBcd  or  entitled  at  law  or  in  equity  immediately  oefore 
the  grantinff  thereol^  shall  be  vested  in  and  belong  to  the  new  company  for  their  ab- 
solute benefit ;  and  all  persons  and  corporations  who,  immediately  before  the  grant- 
ing of  such  certificate,  owed  any  sum  of  money  to  the  dissolved  companies,  or  either 
of  them,  or  to  any  person  on  behalf  of  the  dissolved  companies  or  either  of  them, 
shall,  after  the  granting  thereof,  pay  the  same,  together  with  all  interest,  if  any,  due, 
or  to  accrue  due  for  the  same,  to  the  new  company ;  and  aU  the  rights  and  remedies 
for  enforcing  payment  diereof^  which  before  the  granting  of  such  certificate 
belonged  to  the  dissolved  companies,  or  either  of  them,  shall,  immediately 
after  the  granting  thereof^  devolve  upon  and  be  vested  in  the  new  company  ; 
and  all  monevs  which,  immediately  before  the  granting  of  such  certificate, 
were  due  and  owing  by  or  recoverable  from  the  dissolved  companies  or 
either  of  them,  or  for  the  pavment  of  which  they,  or  either  of  them,  were  or  but 
for  the  granting  of  such  certificate  would  have  lieen  liable,  shall  be  paid,  with  all 
interest,  if  any,  due,  and  to  accrue  due  thereon,  by  or  be  recoverable  nom  the  new 
company ;  and  aU  conveyances,  contracts,  agreements,  mortgages,  bonds,  covenants, 
and  securities  made  or  entered  into  before  the  granting  of  sucn  certificate,  to,  with, 
in  favor  of,  or  by  or  for  the  dissolved  companies,  or  either  of  them,  or  any  person 
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dul}'  authorized  an  their  behsJf,  shall,  immedistelj  after  the  enuiting  itf  mA  eertii- 
cate,  be  ttad  remain  as  good,  valid,  and  eSectuftl,  in  &nDr  o^  and  a^nit.  and  inlk 
reterence  to  the  nen  company,  and  maj  be  proceeded  on  and  enibn^  in  tbr  nae 
manner  to  all  intents  and  purposes,  as  if  the  last-mentioned  cooipanj  had  been  a 
party  to  and  executed  the  aame,  or  had  been  named  or  referred  to  therain.  innead  gf 
the  persons,  conpui]',  or  party  actually  named  therein  reapectivdy."  Before  Ibe 
amalgamation,  A  had  become  security  Dy  bond  to  one  of  the  compaiiiea  tot  die  coa- 
duct  of  B,  irtuim  they  had  taken  into  their  employ.  B  h«viiig  continued  in  dc 
■errice  of  the  amaleamated  cotnpaoy :  — 
Held,  that  A  was  liabte  to  them  for  breachei  of  the  bond  comnutted  after  tbe  ama^ 
matkHU    Eattem  Union  RaUway  Co.  v.  Cochrane,  49d. 

PBODUCTION  OF  DOCUMENTS. 

See  Attornet. 

PEIVILEGED  COMMDSICATION. 

See  Slander. 

PRIVILEGE. 

0/  Attorney  and  ClUnt}  See  Attobhit. 

PROFira 

tots  of— Not  an  Element  of  Danu^.]     See  Dauaqea. 
PROMISSOST  HOTE. 
Wtien  a  Payment.']     See  Ldotations.    Bill  or  Excoakok. 

PROVISO. 

BJ'eet  of  in  a  CWnan/.]         See  Hdsbaxd  Ain>  Wife. 

PUBLIC   HEALTH  ACT. 

1.  PenaUu.']  The  defendant,  being  one  of  the  proprietors  of  a  public  CMOpanj,  and  ibo 

a  member  of  the  local  board  of  health,  voted  upon  a  questioa  concerning  the  cod- 

panv.     An  action  was  brou^t  for  the  recorcry  of  the  penalty  imposed  by  die  19tb 

gection    of  the   Pablic  Health  Act,  II    b  12   Vict,  c  63,  s.  19,  upon  any  penn 

voting  after  being  dimbled.    The  plaintiff  in  the  action  was  a  nte-payer  (rf  da 

Held,  that  he  was  not  a  "par^nieved"  within  the  133d  «ection,aiid  waa  not  entitled 
to  sue.   Boyct  v.  Higyuu,  35^ 


BAILWAYa 
ini  of  Damagei.']     An  adjadicalion  by  two  jiutices,  under  the  Lands  Claiael 
ation  Act,  1845,  and  Railways  Clauses  Consolidation  Act,  1845,  of  the  bob 
OL^  to  bejHud  bv  a  railway  company  as  compensation  to  a  party  wboK 
>e  been  iajuriouJy  affected  by  the  exorcise  of  their  statutoiy  powers,  is  an 


12  Vict  c.  43,  a.  1,  and  is  bad,  under  secL  II,  if  the  c 
L  which  the  order  is  founded  be  made  more  than  nx  calendar  months  after 
i  of  complaint  arose.     Edmtindaon,  in  re,  169. 

n.]  Such  order  may  be  t>roi]ght  op  by  certiorari,  to  be  quashed.  lb. 
tder  —  Evidence.^  An  afSdavit  in  support  of  an  application  under  the  Cooi- 
llanscs  Consolidation  Act,  8  &  9  VicL  c.  16,  for  a  tare  faeioA  for  execntiaa 
.  shareholder  on  a  judgment  against  a  railway  company,  stated  that  the  de- 
'  having  been  foiled  in  his  attempts  to  obtain  a  signt  of  the  register,  and  lO 
ithenllc  and  official  information  on  the  subject,  deponent  InstitDted  inquiiiei 

IS  to  who  really  were  the  shi     '"         "'  ....  ^ 

aimed  by  parties  officially  c 
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formation  deponent  verily  believes  to  be  true,  that  the  said  J.  F.  F.,  who  has  been 
a  director  of  tne  said  company  from  the  commencement,  was  a  duly  registered  share- 
holder of  seventy  shares  in  the  said  company,  and  that  IfiSoL  was  due  thereon  in 
respect  of  subscriptions  not  called  up,  the  shares  in  the  said  company  being  20/.  shares, 
ana  only  4/.  10«.  per  share  having  been  paid  up  or  called :  — 
Held,  that  this  affidavit  unanswered  .was  ^pod  primd  facie  evidence  of  the  party  being 
a  shareholder  of  the  company.    Bastnck  v.  Derbyshire  Railway  Co.  405. 

4.  Trespass  —  Directly  Across.l  The  European  and  American  Electric  Printing  Te- 
legraph Company's  Act,  14  &  15  Vict  c.  1S5,  s.  37,  provides  that  the  company  may 
lay  down  ana  place  their  pipes,  &c.,  under  any  pubhc  roads,  streets,  and  highways, 
and  along  or  across  such  places  for  the  purpose  of  the  telegraph,  and  break  up  the 
pavement  or  soil  for  that  purpose;  but  that  nothing  in  Siis  provision  contained 
shall  extend  to  any  railway  or  canal,  except  that  it  sluUl  be  lawful  for  the  company 
to  carry  their  wires,  pipes,  &c.,  "directly,  but  not  otherwise,  across  any  railway  or 
canal.  The  South-Eastem  Railway  Company,  in  pursuance  of  the  provisions  of 
their  act,  had  carried  their  railwav  on  a  level  across  a  part  of  the  public  highway 
in  the  city  of  Canterbury,  the  public  having  the  full  use  of  the  highway,  except  when 
the  trains  were  passing :  — 

Held^  that  the  highway  was  not  a  highway  within  the  meaning  of  the  European  and 
American  Electric  rrinting  Telegraph  Compan/s  Act,  and  that  it  was  an  act  of 
trespass  to  dig  and  bore  under  the  railway  for  the  purpose  of  carrying  the  telegrapb 
under  the  spot  where  the  railway  crossed  the  highway.  South-Eastern  Railway  Uo, 
Y,  European  Telegraph  Co.  518. 

AmalgamaJLvm  <>/.]    See  Subett.    Calls.    Master  and  Sebyant. 

RECOVERY  BACK. 
Of  Money  Paid,']  See  Money  Paid. 

REPAIRS. 
See  Covenant. 

RESPONDEAT  SUPERIOR. 
See  Masteb  and  Sebyant. 

SALE. 

Agent  —  Stoppage  in  TVansitu."]  A.  &  Co.,  merchants  at  Londonderry,  had  instructed 
their  correspondent,  S.  A.,  a  merchant  in  London,  to  purchase  com  on  their  account 
S.  A.  purchased  a  cargo  of  Indian  com,  and  sent  a  contract  note  to  the  vendors,  R. 
&  Co.,  which  stated  i&A  the  cargo  was  "  sold  by  order  and  for  account  of  R.  &  Co. 
to  our  principals,  shipped  per  Cleopatra,  at  the  price  of  245.  6d.  per  quarter."  The 
entry  of  the  sale  in  tne  books  of  R.  &  Co.  made  S.  A.  *'  debtor  to  the  car^  of  Indian 
com ; "  and  they  sent  to  S.  A.,  the  charter-party,  the  bill  of  lading  duly  mdorsed,  an 
invoice,  aifd  an  order  directing  the  captain  to  act  upon  the  instructions  of  S.  A. 
In  the  invoice  S.  A.  was  made  the  purchaser  of  the  cai^.  On  the  day  of  the  pur- 
chase S.  A.  wrote  to  A.  &  Ca,  advising  them  of  '*  liaving  purchased  for  your  ac- 
count the  cargo  at  2A8.  9d,**  and  inclosing  the  bill  of  lading  and  other  documents  re- 
ceived from  £  &  Co.,  and  also  S.  A/s  draft  for  1,525/.  16s,  Sd.  at  three  months,  and 
an  invoice  signed  bv  S.  A.,  and  stating  that  the  cargo  was  "  bought  by  order  and  for 
account  and  risk  of  A.  &  Co.**  at  245.  9d.  per  Quarter.  S.  A.  axterwards  wrote  re- 
questing the  draft  to  be  made  payable  at  a  banker's,  as  it  '*  &cilitates  our  discounting 
tne  bill.  The  draft  was  returned  to  S.  A.  accepted.  S.  A.,  before  the  bill  was  due, 
became  bankmpt,  and  R.  &  Co.  thereupon  stopped  the  cargo  in  transitu,  not  having 
received  payment  for  it  "on  account  (as  they  stated)  of  the  bankruptcy  of  the  cargo 
buyer."  A.  &  Co.  then  wrote  to  R.  &  Co.,  stating  that  S.  A.,  "  from  whom  we  bought 
the  cargo,"  had  informed  them  of  its  being  stopped,  and  stating  that  they  would  then 
take  up  their  acceptance,  upon  the  cargo  being  allowed  to  proceed.  A.  &  Co.  af- 
terwards paid  to  R.  &  Co.  the  amount  of  iJie  cai^o  (1,4722.  85.)  as  invoiced  by  R. 
&  Co.  to  S.  A.  upon  being  indemnified  by  R.  &  Co.,  and  the  cargo  was  allowed  to 
proceed  as  ordered  by  A.  &  Co. :  — 

Held,  in  an  action  by  the  assignees  of  S.  A.  to  recover  the  amount  of  A.  &  Co.'s  ac- 
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ceptance,  that  the  documents  in  this  c^se  showed  that  8.  A.  was  die  pmcbaBer  of  ^ 
corn  from  R.  &  Ca  and  the  seller  of  it  to  A.  &  Co,  and  not  merelj  an  agent ;  tkod^ 
therefore,  R.  &  Co.  had  not  at  the  time  the  right  of  stoppage  in  trantku ;  and  that 
the  asngnees  were  entitled  to  reooyer  in  the  action.    Pennell  v.  Alexander^  lt%. 

See  Assumpsit     Troyeb.    Wab&antt. 

SALVAGE. 

Tender  —  Costs,"]  From  the  eyidence  in  a  cause  of  salvage  it  appeared  that  before  a 
tender  of  80/.  was  made,  the  salyors  had  refused  an  offer  of  SOu  for  their  aenrices. 
The  court,  awarding  60/.,  and  07errulzng  the  tender,  gave  no  costs.  Tke  EnBheig, 
682. 

Action  for.]  See  Action. 

SEAWORTHINESS. 
See  Insubancs. 

SECONDARY  EVIDENCE. 

See  Evidence. 

SEPARATION. 
Between  Husband  and  Wife,]    See  Husband  and  Wife. 

SET-OFF. 

1.  Actiqnfor  UnliqtUdaied  Damages,]  Declaration  on  a  Talued  policy  of  marine  in- 
surance, underwritten  by  the  defendant  for  100/.,  on  goods  from  D.  to  L.,  ftUeg^  & 
partial  loss  above  5/.  per  cent,  and  a  breach  of  the  policy  by  reaaon  of  ihe  defend- 
ant's nonpayment  of  the  loss,  or  anv  part  thereof,  or  of  the  100/.,  or  a  proportioQal, 
or  any  part  thereof.  Flea,  that  before  action,  the  proportional  sum  which  the  de- 
fendant was  liable  to  pay  in  respect  of  the  loss,  was,  by  agreement  between  the 
Elaintifi*  and  the  defendant,  adjusted  at  a  certain  rate  per  cent.,  and  thereby  then 
quidatcd  and  ascertained  to  be  a  certain  sum,  against  T^ch  the  defendant  is  willing 
•  to  set  off*  a  larger  sum  due  to  him  from  the  plaintiff*  for  premiums  of  insurance :  — 
Heldf  on  demurrer,  to  be  a  bad  plea ;  that  the  action  was  ror  unliquidated  damages,  and 
that  the  adjustment  did  not  make  them  liquidated,  but  was  only  evidence  for  a  juir 
of  the  amount  of  damages.    Luckie  t.  BusMnf,  256. 

8.  Pleading,]  Where  to  a  plea  of  set-off  the  plaintiff  replies  that  he  is  not  indebted  as 
in  the  plea  alleged,  he  may  under  this  replication  ayail  himself  of  the  objection  that 
the  deot  is  due  not  from  himself  alone,  but  from  a  third  par^  jointly  with  him. 
Arnold  ▼.  Bainbrigge^  451. 

SEWER. 
See  NuisAMCx. 

SHERIFF. 
Trespass  against,]  See  Trespass. 

SHIPS  AND  SHIPPING. 

1.  SeatooTihiness —  Warranty  of]  There  is  no  implied  oUigation  on  the  part  of  the 
owner  of  a  ship  towards  a  seaman  who  had  agreed  to  serve  on  board  of  her,  that  the 
ship  shall  be  in  a  fit  state  to  perform  the  voyage ;  and  in  the  absence  of  anv  express 
warranty  to  that  effect,  or  any  knowledge  of  tJie  defect,  or  any  personal  blame  on 
the  part  of  the  ship-owner,  the  seaman  cannot  maintain  an  action  by  reason  of  the 
ship  becoming  leaky,  and  of  his  being  obliged  to  undergo  extra  labor.  Couch  v. 
Ste^  11. 

2.  Supply  of  MedidnesJ]  The  7  &  8  Vict  c.  112,  s.  18,  requires  that  everv  ship  navi- 
gatms  between  the  United  Kingdom  and  an;^  place  out  of  the  same,  shafl  keep  con- 
stantly on  board  a  sujQicient  supply  of  medicines  suitable  to  accidents  and  diseases 
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arising  on  sea  voyages,  and  in  case  anj  default  be  made  in  keeping  such  medicines, 
^1-  ^  -  _  !_  T        J-  i._i.i_  .  1.       1.1  1     section  62  is  recoviBrable 

informer,  and  the  residue 


the  owner  of  a  ship  is  made  liable  to  a  penalty,  which  by  section  62  is  recoverable 
at  the  suit  of  any  person,  and  is  to  be  applied  m  part  to  the  inform 
to  the  Seamen's  Hospital  Society:  — 


Held,  that  the  penalty  was  recoverable  for  a  breach  of  the  public  duty,  created  by  the 
statute,  and  that  the  provisions  of  the  statute  did  not  interfere  with  the  common-law 
right  of  a  seaman  serving  on  board  the  vessel  to  maintain  an  action  in  respect  of  a 
special  damage  resulting  to  him  from  the  breach  of  the  duty.    2b, 

3.  Potoer  of  Master  to  borrow  Money.']  In  an  action  for  money  lent,  it  appeared  that 
the  defendant,  residing  at  Exeter,  was  owner  of  a  ship,  and  that  P.,  the  master,  being 
wind-bound  in  a  river,  at  the  distance  of  one  day's  post  from  Exeter,  borrowed  sZ 
of  the  plaintiff,  to  buy  provisions.  The  master  was  called  as  a  witness,  but  was  not 
asked  whetiier  he  could  have  sot  the  goods  on  the  owner's  credit :  — 

Heldj  that  the  jury  were  justified  in  inferring  that  there  was  such  necessity  for  borrow- 
ing the  5l.f  as  to  make  the  defendant  liable.    Edtoards  v.  Havell,  303. 

4.  Collision  —  Costs."]  In  a  collision,  where  the  court,  assisted  by  Trinity  Masters,  de- 
cided that  both  vessels  were  to  blame,  but  that  with  respect  to  one  of  them  the  blame 
was  to  be  attributed  to  the  pilot,  who  had  been  taken  on  board  under  a  local  (Liver- 
pool) Pilot  Act :  — 

Held,  that  such  vessel  was  not  to  contribute  to  the  loss ;  and  with  respect  to  costs,  that 
each  party  must  pay  his  own  costs.    The  MorOreal,  580. 

5.  Damage  Cause.]  The  claim  made  in  a  damage  cause  was  3,121/.  The  report  al- 
lowed 1,736/.  A  tender  was  made  before  the  reference  of  1,685/.  The  four  prin- 
cipal items  disallowed  amounted  to  1,109/.  Claimants  condemned  in  the  costs  of  the 
reference  as  to  these  four  items.    The  Nimrod,  589. 

See  ACTI02T.    Evidbnce.    Insubance.    Set-Off. 
Contract  to  build  a  Ship.]  See  Tboteb. 

SLANDER. 

1.  Privileged  Communicaiion.]  The  plaintifi,  the  secretary  of  a  company  called  the 
Brewers'  Insurance  Company,  being  charged  with  misconduct,  was  called  upon  to 
attend  a  board  of  directors  for  the  purpose  of  explanation,  but  declined  to  do  so, 
whereupon  the  directors,  afler  hearing  the  nature  of  the  charges,  jpassed  a  resolutbn 
declaring  him  to  have  been  guilty  of  gross  misconduct,  and  dismissmg  him  from  their 
service.  The  defendant,  who  was  a  director  of  that  company,  and  also  of  another 
company  called  the  London  Necropolis  Company,  communicated  the  fact  of  the  plain- 
tiff^s  dismissal  from  the  service  of  the  former  company,  "  for  ^ss  misconduct,  at  a 
board  meeting  of  the  Utter  company,  and  proposed  a  resolution  to  dismiss  him  from 
his  employment  as  their  auditor,  and,  in  answer  to  an  inquiry  from  the  chairman, 
said  that  the  misconduct  consisted  in  "  obtaining  money  from  the  solicitors  of  the 
company  under  false  pretences,  and  paying  a  debt  of  lus  own  with  it; "  and,  upon 
the  plaintiff's  appearing  on  a  subsequent  day  with  his  attorney  before  the  board,  to 
meet  the  charges  against  him,  the  defendant  refused  to  go  into  them.  In  an  action 
of  slander:  — 

Held,  that  the  conmiunication  was  privileged,  and  that  the  defendant's  refusal  to  go  into 
the  charges  in  the  presence  of  the  plaintifi  and  his  attorney,  was  no  evidence  of  ma- 
lice that  could  properly  be  submitted  to  the  jury ;  for  that  such  refusal  being  consist- 
ent with  bonuses,  bona  fides  was  to  be  presumed  until  the  contrary  was  proved. 
Harris  v.  Thompson,  870. 

2.  Clergyman.]  A  declaration  for  slander  by  charging  a  clergyman  in  holy  orders 
with  incontinency,  is  bad,  without  showing  actual  damage,  or  that  he  holds  some 
office  or  employment  producing  temporal  profit     QaUwey  v.  Marshall,  463. 

8.  The  61st  section  of  the  Common  Law  Procedure  Act  does  not  remedy  such  an  omis- 
sion,   lb. 

STAMP. 
See  Ejectment. 
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STATUTES  CITED,  EXPLAINED,  te. 

2,  c.  7,    (Sunday  Act)     .        .        .        .        ^ 

2,  c  36,    (Musical  Fenonnance—- LiceoBe.) 

3,  c  109,  8.  4,    (Greneral  Inclosure  Act) 

3,  (Inclosure  Act) 

4,  c.  29,  8.  75,    (The  Larceny  Act) 
4,  c  14,    (Limitations.)        .        •        •        • 

4,  C*  « ■ ,  S.  «,         .*•••• 

4,  c.  76,  s.  92,    (Municipal  Corporations  Act) 
4,  c.  71,    (Titlie  Commutation  Act) 
c.  26,  a.  1,    (Statute  of  Wills.)      . 
c.  24,     (Costs.)         .        *        .        .        • 
c.  54,  s.  1  &  2,       .        *        •        .        • 
c.  36,  8. 1,    (Poor  Rates.) 
c.  112,  8.18,    (Ship  Medicines.)   •        .        • 
4,  c.  30,  s.  41,    (Malicious  Trespass  Act) 
c.  59 


c.  38, 


c  126,  8. 17,  .... 

c.  89,  s.  14,    (Ship  Registry  Act) 
c.  66,    (Paupers.) 

c.  43,  8.  11, 

c.  110,  8.  8,    (Paupers^ 

c.  63,  8. 19,    (Public  Health  Act)     . 

c.  116,  B.  125,     TBankruptcy.) 

c  24,  8.  2,    (Wills  Amendment  Act) 

c.  76, 8.  77  &  79,  .        .        . 

c.  76,  8.  101,      ..... 

C.  76,  s.  214,  .... 

C.  83,  8.  11, 
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STAYING  PROCEEDINGS. 
See  Husband  Ain>  Wife. 

STOPPAGE  IN  TRANSITU. 
See  Sale. 


Arrest  On,] 


SUNDAY. 
See  Abrest. 


SUPPRESSIO  VERL 
See  Principal  and  Surett. 

SURETY. 
See  Frincipal  and  Surety. 

SURPRISE. 
See  New  Trial. 

TELEGRAPH. 
See  Railway. 


TENANTS  IN  COMMON. 
See  Joint  Owner. 
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TENDER. 
See  Sajlyaqx. 

TIME. 

1.  Computation  of.]  A  fraction  of  a  da^  cannot  be  taken  into  account,  wbere  the 
conflict  is  between  tbe  rigbt  of  the  crown  and  the  right  of  the  subject  Regina  v. 
JEdwardSj  440. 

2.  Therefore,  where  an  adjudication  of  bankruptcy  and  the  appointment  of  an  official 
assignee  took'  place  in  the  morning,  and  at  a  sulnequent  period  of  the  day  an  extent 
issued  a^nst  the  bankrupt :  — 

Heldf  per  Pollock,  C.  B.,  Parke,  B.,  and  Piatt,  B.,  that  the  bankrupt's  property  might 
be  taken  under  the  extent  Per  Martin,  B. — The  priority  of  events  happening  on 
the  same  day,  may  be  inquired  into  between  the  crown  and  the  subject,  just  as  be- 
tween subject  and  subject.    lb, 

TIME  POLICY. 
See  Inbubanob. 

TITHES. 

1.  Right  to."]  Debt  for  not  settinc  out  tithes.  The  plaintiff  was  originally  lay  impropria- 
tor of  the  tithes  of  certain  fen  lands  in  the  parisn  of  M.,  which  were  irom  1816  (u>wn 
to  the  time  of  the  action  occupied  by  the  defendant  An  act  for  inclosing  lands  in 
the  parish  of  M.,  gave  an  option  to  the  Inclosure  Commissioners,  to  make  an  allot- 
ment to  the  impropriator  in  lieu  of  these  tithes.  By  their  award,  made  in  1812,  they 
stated  that  they  had  procured  to  be  made  an  accurate  survey  and  plan  of  the  waste 
lands  to  be  inclosed,  and  of  the  ancient  inclosed  lands,  (except  the  fen  lands,)  an<f 
then  proceeded  to  allot  to  the  impropriator  certain  allotments  m  lieu  of  and  as  a  com- 
pensation for  all  the  tithes  growing  and  renewing  within  M.,  and  due  unto  him.  A 
schedule  and  also  a  map  or  plan  were  annexed  to  the  award,  but  neither  comprised 
the  defendant's  lan^f,  or  the  fen  lands.  From  1816  to  1828  the  defendant  had  paid 
no  tithes  to  the  pltdntiff  in  respect  of  his  land,  but  for  a  period  of  twenty  years 
from  1828  the  aefendant  had  either  paid  tithes  in  kind,  or  compounded  for  them  to 
the  plaintiff.  In  1841,  on  an  Assistant  lithe  Commissioner  being  sent  down  with 
a  view  of  awarding  a  sum  to  be  paid  as  a  commutation  of  the  tithes  of  the  parish  of 
M.,  the  defendant  claimed  that  his  lands  were  exempt  from  tithes  by  virtue  of  the 
Inclosure  Act  and  award ;  but  the  Tithe  Conunissioner  denied  that  his  lands  were 
not  thereby  exempted  :— 

Eeldj  that  the  perception  of  the  tithes  for  twenty  years,  gave  the  plaintiff  no  titie  to 
them  under  the  statute  3  &  4  WilL  4,  c.  27.    Bunbury  v.  Fuller^  425. 

2.  Decision  of  Commissioner.']  Heldy  secondly,  that  the  decision  of  the  Assistant 
Tithe  Commissioner,  was  not  conclusive  against  the  exception,  since  s.  90  of  the 
Tithe  Commutation  Act,  the  6  &  7  Wni.  4,  c.  71,  took  away  his  jurisdiction,  if  the 
tithes  had  been  extinguished  by  virtue  of  the  Inclosure  Act,  and  that  he  could  not 
give  himself  jurisdiction  by  deciding  that  they  were  not  so  extinguished.    lb. 

3.  Award,']  Held,  lastiy,  that  though  the  award  professed  to  ^ve  the  allotment  in  lieu 
of  all  the  tithes  in  M.,  yet  as  the  commissioners  had  an  option  whether  they  would 
extiaguish  all  the  tithes,  and  as  there  was  evidence  on  the  face  of  the  award,  maps, 
and  surveys,  that  the  fen  lands  were  not  taken  into  consideration,  it  was  a  question 
for  the  jury  whether  the  award  in  reality  awarded  any  compensation  to  the  plaintiff 
for  the  tithes  on  the  defendant's  land.    lb. 

TRESPASS. 

1.  Against  an  Officer,]  The  assistance  of  a  sheriff's  officer,  for  the  purpose  of  execut- 
ing a  writ  of  Ji.  fa,,  illegally  entered  the  plaintiff's  premises  on*  a  Sunday,  by  break- 


1 
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ing  open  a  window.    They  afterwards,  by  tihe  officer's  direction,  abandoned  pows- 
aon  on  Monday  following.     On  the  l^ursday  after,  the  officer  himself  entered  the 
same  premises  to  execute  a  distress  warrant :  — 
Heldj  that  he  was  not  debaired  by  the  act  of  his  assistants  firom  selling  the  goods  when 
seized  on  the  second  occasion.    PercivcU  v.  ^amp,  399. 

2.  lUegal  Entry,']  QucBrCy  whether  the  officer  would  have  been  liable,  if  the  illepi 
entry  of  Yub  assbtants  on  the  Sunday  had  facilitated  his  own  entry  on  the  Thmsk?, 
and  he  had  availed  himself  of  such  illegal  entry,    id. 

8.  Pleading.']  The  declaration  stated  that  the  defendant,  on  the  Gth  of  March,  isa, 
broke  and  entered  the  dwelling-house  and  premises  of  the  plaintiff,  and  continned 
and  remained  therein  a  long  space  of  time,  to  wit,  eight  days :  — 

Held,  that  evidence  was  admissable  of  an  entry  on  the  day  first  named,  and  also  on  4 
subsequent  day,  although  the  defendant  had,  aft«r  the  first  entry,  left  the  premises 
without  intending  to  return.    i&. 

TROVER. 

1.  Property  in  Plaintiffs.]  On  a  contract  for  building  a  ship,  it  is  a  question  d 
intention  to  be  inferred  from  the  circumstances  whether  the  proper^  passes  before 
the  completion  of  the  ship  or  not    Read  v.  Fai3^>ankSf  220. 

2.  BUI  tf  Sale.]  The  plaintiffs  contracted  with  R.  to  build  a  ship  for  them,  and  m^ 
advances  firom  time  to  time  in  respect  of  her ;  and  R.  save  them,  as  a  secontr  m 
the  advances,  a  bill  of  salet)f  the  ship,  which  stated  ^t  he,  R.,  thereby  did  sd; 
transfer,  &c.,  to  the  plaintiffs  a  certain  ship  in  progress  of  building,  (desciihiiig  ieri) 
to  have  and  to  hold  the  ship,  &c.,  to  the  plaintiffs  forever,  when  ahe  should  be  eoo- 

pleted :  —  t    Ai» 

Eeldf  that  the  present  property  passed  to  the  plaintiffs  by  the  bill  of  sale,  and  »^™ 
vesting  of  it  was  not  postponed  by  the  habendum  to  the  time  when  the  vessel  shoold 
be  complete.    Jb. 

8.  The  defendants  having  converted  the  vessel  before  she  was  finished,  and  having 
finished  her,  the  plaintiffs  were  .       . 

Held  entitled  to  recover,  as  damages  in  trover,  the  value  of  the  vessel  at  tiie  tim^  <* 
her  conversion,  but  not  her  value  at  a  subsequent  time,  nor,  as  a  special  damage, 
the  value  of  freight  which  the  plaintiffs  might  have  earned  with  her,  if  B.  had  com- 
pleted her,  and  delivered  her  to  them.    lb. 

4.  Damages.]  And,  per  Jervis,  C.  J.,  semble,  that  a  proper  way  to  estimate  the  taJnc 
of  the  vessel  at  the  time  of  the  conversion  would  oe  to  ascertain  her  value  at  tu 
place  where  she  was  built,  when  comj^leted  according  to  the  onginal  contract,  aad 
to  deduct  therefrom  the  amount  which  it  would  have  been  necessary  to  lay  oat  after 
the  conversion,  in  order  to  complete  her  according  to  the  contract    lb. 

6.  Registry  Act.  Qaa^e,  as  to  the  effect  of  a  certificate  under  the  Registry  Act,  8  « » 
Vict  c.  89,  8. 11,  on  the  property  in  a  vessel  built  in  British  possessions  abroad,  i*. 

Defendant  may  show  TUk  in  Third  Party.]    See  Intebplbadeb. 

See  JOIKT  OWKEB. 

UNDUE  INFLUENCE. 

See  CfrevUle  v.  Tylee,  58. 

USAGE. 
Evidence  of.}  See  Evidence.    Iksubaj^ce. 

See  Orme  ▼.  GaUowayy  521.    Metzner  y.  BoUon,  537. 

USE  AND  OCCUPATION. 
See  LA2n>L0BD  akd  Tenant. 
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UTTEMNG. 

See  Forgery.  • 

VARIANCE. 

See  Contract. 

VENDOR  AND  PURCHASER. 

ConditionsJ]  T.  being  poflsessed  of  a  plot  of  land  for  a  tenn  of  years,  bjr  indenture 
dated  the  24th  of  Apnl,  1845,  mortg^^  the  term  to  S.,  as  a  security  for  8002.,  Tnth 
an  absolute  power  or  sale  on  de&ult  of  payment  On  the  same  day  he  executed  a 
memorandum  of  agreement,  by  which  he  undertook  to  deposit  with  S.  a  lease  of 
another  plot  of  ground  when  it  should  be  executed,  the  draft  of  which  was  already 
preptarea,  as  a  mrther  and  collateral  security  fbr  the  smn  secured  by  die  mortgage. 
A  mill  and  certain  buildings  occupied  therewith,  stood  partly  on  one  plot  of  lana  and 
partly  on  the  other.  On  tne  18th  of  December,  1848,  the  lease  was  granted  to  T., 
and  wen  deposited  with  S.,  in  accordance  with  the  memorandum  of  agreement  By 
indenture  ot  the  27th  of  August,  1845,  T.  executed  a  second  mortgage  of  the  term 
mortgaged  to  S.,  as  security  to  H.  M.  for  lOOL  On  the  2d  of  March,  1847,  T.  as- 
signed an  undivided  moiety  of  the  premises  comprised  in  the  lease  first  mentioned, 
and  of  those  comprised  in  the  lease  of  the  18th  of  December,  1845,  and  of  the  mill 
and  buildings  thereon  to  A.;  and  on  the  20th  of  September,  1847,  assigned  all  his 
estate  and  effects  to  trustees  for  his  creditors.  By  indenture  of  the  Slst  of  August, 
1848,  S.  and  H.  M,  assigned  to  the  defendant  boUi  plots  of  land,  with  the  mill  and 
buildings  thereon,  subject  to  such  equity  of  redemption  as  was  then  existing.  In 
April,  1852,  the  defendant  sold  the  premises  by  auction,  the  conditions  stating  that 
he  sold  the  whole  as  mor^gee  of  T. ;  but  that  as  to  the  part  comprised  in  the  lease 
of  the  18th  of  December,  1845,  he  had  only  the  equitable  interest,  and  the  legal  es- 
tate was  not  vested  in  him,  and  that  the  purchaser  should  accept  as  to  this  part  such 
tide  as  the  vendor  was  able  to  deduce  and  convey.    The  plaintiffs  purchsised  both 

5 lots  and  paid  the  deposit  thereon ;  but  on  the  abstract  of  tide  being  furnished,  and 
\  refusing  to  join  in  the  conveyance,  they  declined  to  complete,  on  the  ground 
that  the  legal  estate  in  the  premises  comprised  in  the  lease  of  the  18th  of  December, 
1845,  was  outstanding,  and  might  be  set  up  adversely  to  them.  They  then  brought 
an  action  for  the  deposit:  — 
Held,  that  the^  were  not  entided  to  recover  as  upon  a  &]lure  of  conrideradon,  for  that 
under  the  circumstances  there  was  the  same  absolute  power  of  sale  as  to  the  premi- 
ses comprised  in  both  leases,  the  deposit  having  been  upon  the  same  terms  as  the 
mortgage ;  and  that  even  if  this  were  not  so,  tne  conditions  of  sale  had  been  com- 
plied with,  the  defendant  having  expressly  stipulated  to  sell  an  equitable  interest 
only.     Ashtocrth  v.  Moun$€y,  457. 

VENUE. 

Change  oJT]  See  Practice. 

VERDICT. 

Setting  asideJ]  Where  it  is  clear  that  one  ade  or  the  other  has  committed  perjury,  the 
court  will  not  disturb  the  finding  of  the  jury.    Solomon  v.  Todd,  366. 

Against  Evidence."]  See  New  Trial. 

VOLUNTARY  PAYMENT. 
See  Money  Paid. 

VOTER. 

Forty-ShilUng  Freehold.']  The  appellant  claimed  to  vote  in  respect  of  a  freehold  which 
he  let  for  40s.  a  year,  ne  agreeing  to  pay  the  usual  tenant's  rates.  If  he  had  not  so 
agreed,  he  could  only  have  obtained  40^.,  minus  the  amount  of  those  rates :  — 

Beldj  that  the  appellant  had  not  an  estate  of  the  clear  yearly  vahie  of  40«.,  and  there- 
fore that  he  was  not  entitled  to  vote.    Moorhouse  v.  QUberteon,  809. 
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VOYAGE  POLICY. 
See  Insubange. 

WARRANT  OF  ATTORNEY. 

1.  Attorney  of  both  Parties,']  A  warrant  of  attornej,  to  confess  jodgment  as  a  a&canljiar 
advances,  was  attested  in  due  form  by  an  attorney,  acting  for  defendant  and  as  ]m 
attorney,  and  at  his  request,  but  who  also  acted  in  the  transaction  £br  the  plunlzC 
Defendant  was  informed  that  the  attorney  had  been  consulted  bj  plaintiff. 

The  warrant  was  executed  on  6th  March,  1847.  Judgment  was  si^ed  on  19th  Jdr, 
1847,  and  a  fi,  fa.  shortly  after  issued,  but  was  nOt  executed.  TThe  plaintifi*,  ificr 
the  judgment  was  signed,  gave  fresh  credit  to  the  defendant  in  the  way  of  his  tnd& 
On  28th  June,  1850,  a  levy  was  made.  None  of  these  fitcts  were  concealed.  Ibe 
defendant  was  adjudged  a  bankrupt  on  29th  July,  1850.  A  rule  to  set  aside  &s 
warrant  of  attorney  and  all  subsequent  proceedings,  was  obtained  in  Trinity  teze, 
1851:  — 

Held^  that,  by  stat  1  &  2  Yict  c.  110,  s.  9,  the  attorney  acting  for  the  plaintaff  codii 
not  act  as  attorney  for  the  defendant,  and  that  the  objection,  being  made,  mast  pre- 
vail.   Hirst  y.  Hannah^  186. 

2.  Who  may  object  toJ]  Beld^  also,  that  the  circumstances  above  stated,  did  not  predide 
the  assignees  of  the  bankrupt  defendant  from  raising  the  objection,    lb. 

8.  Waiver,']  Semble,  that  lapse  d  time  after  execution  levied,  and  other  drcumsteaMi 
showing  that  the  plaintiff  was  knowingly  allowed  to  alter  his  position  on  the  &ith  of 
a  judgment  thus  obtained,  may  preclude  the  defendant  or  his  lepresentativs  tei 
raising  the  objection.    Sed  gucere.    lb. 

WARRANTY. 

4 

1.  ImpHed — Identity  of  Article  sold.]  The  vendor  of  a  bDl  of  exchange  impliedly  wl^ 
rants  that  it  is  of  the  kind  and  description  that  it  purports  on  the  nee  of  it  to  be. 
Gomperts  v.  Bartlett^  156. 

2.  Where,  therefore,  an  unstamped  bill  of  exchange,  purporting  to  be  a  foreign  IbH  dnia 
at  Sierra  Leone,  but  which  had  been  really  drawn  in  Loncvm,  was  sold,  and  refiaed 
payment  by  the  acceptor :  — 

Held^  that  the  vendee  was  entitled  to  recover  back  &e  price  of  the  l^  on  the  gTODiid 
of  a  failure  of  consideration,    lb. 

Of  Seaworthiness.']       See  Ships  and  Shippiko.    Iksurancs. 

.  See  Life  Ikbubangs. 

WILLS. 

1.  Alterations.]  By  the  Statute  of  Wills,  1  Vict  c.  26,  s.  1,  obliterations,  interlineotiooi, 
or  other  alterations  in  a  will,  after  execution,  are  void,  if  not  affiimed  in  the  mandB, 
or  otherwise,  by  the  signature  of  the  testator,  and  the  attestation  of  witnesses.  Grt- 
vilU  V.  Tylee,  53. 

2.  Onus  probandu]  The  mere  circumstance  of  the  amount,  or  the  name  of  a  legatee, 
being  inserted  in  different  ink,  and  in  a  different  handwriting,  does  not  alone  con- 
stitute an  obliteration,  interlineation,  or  other  alteration,  withm  the  meaning  of  tk 
statute,  nor  does  any  presumption  arise  agaunst  a  will  being  duly  executed  as  it  ap- 
pears. The  case  is  different  where  there  is  an  erasure  apparent  on  the  &ce  of 
the  will,  and  that  erasure  has  been  superinduced  by  other  writing.  In  such  ditaiB- 
stances,  the  onus  probandi  lies  upon  the  party  who  alleges  such  alteration  to  bsw 
been  done  prior  to  execution,  to  prove,  bv  extrinsic  evidence,  that  the  woids  were  in- 
serted before  execution,  and  that  they  had  the  sanction  o£  the  testator,    lb. 

8.  In  the  absence  of  proof,  that  certain  words  in  a  will,  written  with  a  different  pen  apd 
in  a  different  ink,  and  in  a  different  handwriting,  partly  upon  an  erasure,  wers  ia- 
serted  prior  to  execution,  so  much  of  such  wil^  consisting  of  the  inserted  wonis, 
which  constituted  a  reversionary  disposition,  pronounced  against    lb.    ' 

4.  The  case  of  Cooper  v.  Bocketty  4  Moore's  P.  C.  Cases,  419,  conadered  and  approved. 
lb. 


3XTVEX.  «» 


iHlr'u  HI  Iks  tnir  iiaitpeji^KT;  iL.  mc  vitiinn:  irmtf^KiAMiI  advv^i.  T>*  ^bvl  br  il: 
amide  tiK  imnrmi'  nme^j  a:  tht  ttanoraLV  Mvmn  if  tht  fKriuj^m;  t\'  hrc  noic  tt^ 
lKiiiii&.  a  raan  of  inar^  jiyiiiiig  the  smaomc  Tniatiai:.  ic  a  i^MSioa.  Wifc  «m1 
yiipiiy  niL  -bevr  nts-  ramdmr  «i&  the  aSBUR  ieatcHi!^.  J  L 

C  TJxerutrrr  B'wiifflcr  A.  b^  ibf  ^iriL  hrniiniaK*£  ii»«»^V!ai  tf  "hi^  dwa^wr- V  ihrWc 
Irfr.  md  BfiEr'iier  deoeiK  v  ha*  iawru.  aenr^  mc  "^  ir  dflaah  a***  ^vi.^  i!«n»fv*  9^  >uii 
son  G.  sod  Ik  jboel  A  mdndl.  i^^  ^  -ftr  nnwiii/.  TfiRhf^  ^UA  W  liiid  W^ 
qii{adH>d  ^if-  hBiM'iiiiiT-  xr  G.  a&er  tbc  deni:  <c  IL.  jqbc  *-  ir  Ofittuih  xe  Wc  Wvn^ 

-^  ifi  defimh  afkBaL.**  beiar  -^raetart  rwiiif  i€  inqvmi^  a  Vi^Msff  iocfc  m:  "dDhyTi^ 
ar»Dt  Brinf  k  IC.%  dsstL.  ii  mcic  ir  W  laibfs:  tt,  i^n  jiiiun  :  jnd  Ak  e«y«  if  ^ 
iwifitBUnn  is  ibp  -^SL  j!bvp  an  abrahnF-  imefViS  tr  )L.  i^iBr^  ^vk  a  ^ocid  esMViflrr  )ie^ 
Id  G.  and  he  aaoa.    Itrtri  t    Mortis^  tT^ 


if  Itf  asts  iat  pritfiigioa  muk  i^  csjsxftMa  <«  ^ 

^K  ^viL.  it.  ^t  BBisiB  of 'v^Bc^  ao^  r^f«i««M 
be  and  'te  ndacESnap  'viaieaBK  ir-  «3ir\c*ni  j^aN^  ^mst  xutiftk: — 
kat  ^le  2ittea£aBBteB  ^«w  V  form  part  iif  &e  jntan.   JSa&^  m  r«.  <»<i& 

9-    IftiialMa  aa^  £aacidMa.3    Sae  Jk  vc  Jfary  Bivm.  «dS. 
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